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EDITOR'S 
PREFACE. 


The  high  reputation  which  the  Touchstone  has  so 
long  maintained,  renders  it  an  almost  indispensible 
part  of  a  Lawyer's  Library.  As  a  systematic  body 
of  Law  relating  to  Real  Property,  it  is  a  Work 
particularly  valuable  to  the  Student. 

It  may,  perhaps,  be  expected  that  some  notice 
should  be  taken  of  what  has  been  done  to  the  present 
Editicm^  To  say  any  thing  about  the  quantity  of  the 
lulditional  matter  contained  in  it,  would  be  quite 
superfluous  ;-^the  number  of  the  notes  and  the 
cof^iousness  of  many  of  them,  rendering  it  evident, 
that  the  additional  matter  is  very  considerable ;  and, 
(rom  the  stnallnesa  of  the  type  in  which  the  notes  are 
printed,  still  more  considerable  than,  from  a  cursory 
view,  might  be  supposed. — How  &r  indeed,  the 
Editor's  labours  may  be  useful  to  the  Profession, 
is  not  for  him  to  determine. 

It  may  be  piop^  to  observe,  that  he  has  taken  a 
JMW,  and  it  is  hoped  a  more  correct  view,  of  several 
important  points  on  the  subject  of  Fines.  The 
same  may  be  observed  with  respect  to  Leases.  He 
has  felly  noticed  the  subject  of  Agreements  or  Cofi- 
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PREFACE. 

tracts  for  Leases ;  a  subject  on  which  little  informa- 
tion,  in  an  embodied  shape,  is  to  be  met  with  in  the 
professed  treatises  on  Leases ;  yet  a  subject  of  great 
importance,  from  the  circumstance  of  tenants  fre- 
quently holding  their  farms,  &c.  under  Agreements, 
and  not  under  actual  Leases.  He  has  taken  a  view 
differing  from  any  hitherto  taken,  of  the  subject  of 
Protection  against  Judgments,  &c.  by  means  of  as- 
signments of  terms  of  years  and  Conveyances  of 
outstanding  legal  Estates ;  and  he  has  endeavoured 
to  ducidate  the  doctrine  relative  to  Debts  due  to 
the  Crown.  He  has  entered  fully  into  the  important 
subject  of  voluntary  and  fraudulent  Settlements,  as 
they  affect  purchasers  and  creditors.  The  doctrine 
of  Equity  relating  to  deeds  of  confirmation,  where 
their  object  is  to  confirm  transactions  tainted  with 
fraud,  undue  influence,  &c.l  is  fully  entered  into; 
as  is  the  doctrine  of  Equiiy  relative  to  releases'  of 
right :-— Upon  both  these  subjects,  though  important, 
the  Editor  believes  there  is  not  much  iaformation, 
in  a  collected  shape,  to  be  met  with  in  any  other 
publication.  The  notes  on  the  chapters  of  Wills 
and  Uses  are  numerous,  and  many  of  them  copious ; 
and  some  of  them,  it  is  hoped,  will  be  found  to 
throw  additional  light  on  the  subjects  to  which  they 
relate. 

« 

An  Appendix  is  added ;  in  which  recent  decisions 
on  subjects  treated  of  in  the  earlier  chapters. of  the 
work  are  noticed ;  and  the  usefulness  of  the  work 
is  greatly  enhanced  by  a  copious  Index.  In  the 
compilation  of  the  Index,  the  Editor  has  to  acknow- 
ledge  the  assistance  he    received    from  some  of  his 


PREFACE. 

pupils— the  assiduity  and  ability  with  which  Mr.  R. 
Wilson  rendered  his  assistance,  entitle  him  to  the 
Editor's  best  thanks. 

* 

In  a  Preface  to  the  Second  Part  of  tlie  present 
Edition  of  the  Touchstone,  the  Editor  noticed  the 
charge  of  plagiarism  preferred  against  him  by 
Mr.  Preston ;  and  replied  to  it  in  a  way  which, 
he  has  every  reason  to  belieye,  convinced  that 
gentleman,  that  the  charge  was  unfounded.  This 
slight  notice  of  the  subject  the  £ditor  cannot  well 
avoid  taking ;  but  he  contents  himself  with  this ; 
as  it  ill  accords  with  his  principles  and  disposition 
to  keep  alive  unfriendly  feelings. 

Gbat's  Inn  Square, 
Jmlg  1, 1826. 


ERRATA. 

14^  B.(jr),  Iteel,  for ««  5S  H. c. SS"'  read  << dS 0. 8.  cfB.* 

• .   line  s/dde  ""midr  befora «' yel/' 

f  1,  D.  (9)y  line  3,  for  <<  cmt^'  read  ^  tpm^ 

16,  n.  (I),  for  ^'/sffor^  fMd  '*/»/««•" 

4f ,  n.  (9%  line  IS,  for  **  nfpnmmune'  read '« tf^ftbamnU/' 

4S  t,  n.  (fX  line  SO,  from  bottoai»  for  '<  Gm.  3*  read  <'  Gii.  S." 

4S  §,  line  10,  add  **  U"  before  <<  tl  i«  frummmi.'' 

43,  n.  ((),  line  S,  read  *^  11  Hen.  7.*' 

49,  n.  (/%  line  il,  for  **  yytf  11  Wm.  4.  ^  read  <<  ia.#  il  ITw;  3,  c.  14.'' 

53,  B.  (0,  line  8,  for  ^ft^fi^^*  nad  '^ft^m.'' 

54^  n.  (in),  line  18,  for  ''prMral"  read  ''jNurwnt." 

56,  n.  (y),  line  4,  dele  ^^U."^ 

€6^  n.  («),  line  14,  for  •«  JTmL"  read  '« JMd.''  and  add  '« BelfwelM  ▼•  Far- 

rfoffon,  1  AiMnMf .  106.'' 

66  §,  note,  line  S,  dele  ^^  Ame." 

77,  n.  («),  line  S4^  for  ^  IraiiiacltMi*'  read  <'fmnMclton«." 

line  58,  for  •'/nw''  read  ^f^mJ' 

79,  n.  (a),  line  6,  for  ^'namftcr''  read  ^'mcmler.'* 

86,  n.  (^  line  38,  for  •'  tM'  read  <«  tett." 

Ill,  dele  «  («V'  ^^  IB  tbe  text  and  note  >  and  In  the  latter  enbttHnte  '« (<X" 
and  dele  '^  (1)^  at  the  l>eginning  of  the  second  flection  of  the 
note. 

114,  n.  (d),  line  1,  for  « t.  S"  read  «  c.  S.** 

116,  n.  (Ik),  line  1,  for  <<  e.  S"  read  <«  c.  3." 

ISO,  n. C^X  '«' ** *•  *"  »«"* "*•  ^^ 

160*,  lait  line  bat  one,  for  ^wXU  never  go  §o  fmr  4»  t6  extend  read  *'wiU 
never  vo  fvr  extend*" 

165,  n.  (c),  for  "  160"' read  "  161." 

2SS,  n.(M),  last  line,  for  **vf  m  grmU  vf  m  rivenkm^  or  at  feefmnt'*  read 
'*  vra$  ngrwU  ^  a  mwvioa,  or  «i o  fe^fmnA^ 

1870,  n.  («),  line  6,  for  "  6ar^«ia  or  •M'  read  <'  Aai^a  and  joli.'* 

<70  ^  line  1,  for  <<  iAew''  rea^  <*  ilme:' 

«70|,line6,  fo#  «<  confUfrcd  In  leadf*' read  '« coniidared  at  fandt." 

270 1 1,  line  9,  for  <<  IffMe"  read  <<  Uawr:* 

970  §§,  n.  (a),  line  16,  for  "ktte«V'  read  «  IctMr't." 

S71,  lait  line  bot  one,  for  ^'lessor  ngmed  kit  noMC,"  read  **  lessee  signed  hk 


S71  *,  lait  line  bnt  two,  for  « ^uemrUig^  read  <'  ngreeing/ 

«71 1,  note,  line  S7,  for  **pari  of  ike  Ittaof*  read  ^*pari  of  lAe  lessee." 

e7S  *,  note,  line  10,  dele  <<  anlf.* 

f7S  t,  note,  line  31,  transfer  the  words  ^*  U^ing  oui**  to  the  end  of  the  fol* 
lowing  line. 

97t  §,  note,  line  15,  for  ^^pert^'  read  **  pvty," 

rrt  1 1,  last  line  bat  six,  for  ''  meaning'*  read  «<  mMng.^ 

S79,  note  (f ),  line  5  from  bottom,  after  '<  39  ^  40  Qeo.  5"  add  *'  r.  41." 
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ERRATA. 

t84  f ,  lin«  S5,  add  <"  d"  beforf  "  d^Hrine.** 

note*,  Uim9,  for  '*dld  itM*  read  "didMUdbf." 

tSTy  n.  (pX  ^^^  ^*  MCfwory"  read  '^  wuMcetMry. 

...   n.  (f ^  lino  1,  for  <<  |ior«  to,  »«««•  (m)  mtf  (o)^  read  '<  jnv<  41,  fliW«  (a).' 

«89t  ■.(yi  for"jwv«*6,  «#<e(a)/'  read  <«  |nv€  41,  ••<«(»).'' 

500,  n.  (dX  Une  ^  for  <«  imder-iefsfe'^  read  <<  «a^<r-Ic«M." 
laitllne,  for  ''iJUm*"  read  "II.*' 

501,  n.  («),  Une  5,  for  <^(«-  Inwey  read  <<  (or  oM^fM^.)" 

505,  n.(o),llne5,  for  *< MAyt  on,"  read  <«  m€iy«  In  an." 

3t«,  n.(«-),  lino  3,  for  ««/Maid,'»  read  <'  (omd."  / 

. .  •  n.(a),  line  7,  for  "  a^  <■  fM*  read  <<fHa«<r  ^  rceonL*' 

3S4,  n.  (x),  Une  lO^  for  <<  to  a  coffoinAimi^  read  '**  by  acwyporafioa." 

3f7,  n*(l),  Une  l,    for  "  leaudndcr  ta  reversion"  read  "  remainder  or  rever- 
sion." 

334,  n.  (a),  last  line  but  one,  for  ^dkurvt**  read  '^  •&0€roe." 

336,  n.  (/),  line  7«    for  '*  reaamMfer-jnaa''  read  **  rcaMtader-aua.** 

346,  n.  (a),  line  13,  for  ^  36f^  read  <«  303.** 

366  b,  Une  to,  add  <«  it*  before  «« auy  ctoiWy." 

366  I,  line34»  add  <«6ar  after  <<rcf«nf«d." 

366  m,  Une  tO  from  bottom,  add  "  0/"  before  "  lAdr  /aadf." 

366  q,  line  t8,  add  <<  at"  before  <«  it  Aa<." 

366  r,  Une  34,  for  ^  c.  t9^  read  <«  c.  39." 

388,  last  line  of  text,  after  tbe  word  ''  coadiitaa"  add  <<  or  Hu  tkmg  ic  bt  dpne 

by  the  endUwH.*' 

406,  n.  (k),  Una  6  ftom  end  of  tbe  note,  for  ^  c.  t**  read  "c.  3." 

409  a,  note,  Unas  t  and  3,  for  <«jh^306,  aote(0*'  read   **ptge4l06f  aol<(lcy 

409  i,  Une  5  from'  bottom,  add  «<  6y  MniT'  after  <«  ttuk  a  jwa^." 

4tl,  n.  (I),  line  4,  for  «« e.  193''  read  <<  c.  19t." 

437^  n.  (p\  for  «<  |MV«  4St''  read  «<  ptgt  4tt." 

451,  n.  (x),  Ifaie  1,  for  ^  deviMor"  read  «  dcetfca.*' 

45t,  n.  Cr),  last  line,  for  "  particwkr  e^t^'  read  *<  |Mrlti»far  tsitUe.*' 

. . .  n.  (A),  for  "« ptigt  440"  read  <'  409  i." 

. . . n.  (Ie),  last  line,  for  *^imf€  443  d"  read  **ptige  434  d." 

468,  n.  (a),  for  '<  c.  t"  read  «*  c.  £4." 

486,  read  ««Kofe(cy'  for«'aoec(&),"  and  read  '<aolc(6y'  for  <' aol€  (c)." 

488,  n.(g\  for  <«  406"  read  <«  486." 

490,  n.  (I),  line  t,  for  •<  aole  to  pogt  447"  read  «  aole  (k)  to  page  467.** 

• .  •  n.  (p),  for  <«  aofe  (a)"  read  <<  aole  («)." 

496,  n.  (k\  line  10,  for  **  tdwmmC  read  ''  next  preaeniaiioH.* 

504,  text,  Una  3t,  after  «« cetlalfae^  add  '<  ■««.*' 

506,  text,  line  16  from  top,  for  **  6y"  read  •<  Ae." 
. . .  n.  (e),  Une  6,  for  •<  then"  read  «'  Man." 
5t4,  text,  line  35,  for  •<  0*'  read  <'  a." 

^HcA  J^fTort  a$  hate  been  found  in  the  Namet    of  Cases  or 
Keporters,  are  corrected  in  the  Table  of  Cases. 


(DEDICATION  TO  THE  ORIGINAL  EDITIONS.) 

TO 
THE  RIGHT  WORSHIPFUL 

THE 

BENCHERS  OF  THE  MIDDLE  TEMPLE, 

AND  TO  THE  REST  OF  THE 

GENTLEMEN  OF  THAT  SOCIETY. 


Oentle.hex, 

T  MAY  perhaps  have  been  so  long  out  of  your  sight, 
that  I  may  be  also  by  this  tune  out  of  your  mind. 
Nevertheless,  it  is  not  out  of  my  mind,  that  I  having  re- 
ceived the  seed  and  growth  of  that  Httle  knowledge  in  the  laws 
of  this  kingdom  which  God  hath  given  me  in  the  seed-plot  of 
your  ancient  and  honorable  Society,  do  no  less  (by  a  natural 
equity^  owe  the  fruit  thereof  to  you,  than  the  rivers  do  their 
tribute  to  the  ocean,  and  the  trees  their  fruit  to  the  planters  and 
pniners.  This  therefore  (such  as  it  is}  although  unwortliy  of  so 
great  a  name,  I  am  bold  to  dedicate  to  you,  and  put  forth  under 
the  shelter  of  your  favorable  wings ;  beseeching  you  to  accept 
thereof,  and  my  well  meaning  therein,  and  to  honor  it  with 
your  patronage  and  countenance,  and  it  will  much  oblige. 

Gentlemen, 

Your  most  humble  Servant. 

W.  S. 


ADDRESS 


TO  THB 


P  U  B  l,  I  C, 


(PREFIXED  TO  THE  FOURTH  EDITION.) 


I  ^RE  fate  of  the  book^  now  reprinted,  has  been  somewhat  sii^Iar.    For  a 
-'-   long  time  the  Touchstone  lay  on  the  stalls  of  the  second-hand  booksellers 
I  inMoo^Sdds  unnoticed,  and  of  no  repute.    The  late  Lord  Chief  Justice  fVilks 
was  the  person  who  rescued  it  from  unmerited  neglect,  by  the  high  character 
he  gave  it  in  the  court  where  he  presided :  His  powerful  encomium,  together 
with  the  importance  of  the  subject-matter  of  the  book,  the  method  observed, 
io  it,  and  the  authorities  upon  which  its  doctrine  is  established,  have  con- 
\  tribated  to  give  the  work  that  reputation  which  is  fully  confirmed  by  its  present 
I  tcardty. — Though  this  treatise  bears  the  name  of  Sheppard^  yet  doubts  have 
arisen  whether  it  be  really  his  performance ;  if  we  consider  that  this  was  given 
pi  Mr.  ShepparcCs  first  publication,  and  compare  it  with  his  subsequent  pro- 
Aictions,  the  earliest  work  will  be  found  to  bear   the  marks  of  the  maturest 
jadgment    This  circumstance,  together  with  the  report  which  has  prevailed 
even  to  this  day,  that  he  is  not  entitled  to  the  credit  he  has  assumed,  seems  to 
jmtify  the  doubt ;  and  the  assurances  made  by  the  friends  of  the  late  Judge 
Bodtridge,  that  the  manuscript,  so  congenial  to  his  abilities,  was  found  among 
kb  papers,  favor  the  supposition  long  entertained,  that  Mr.  Justice  Doderidge 
vas  really  the  author  of  the  Touchstone. — From  a  printed  copy  of  diis  work, 
%luch  belonged  to  that  very  eminent  conveyancer,  the  late  Mr.  Booth,  and  is 
m  in  the  possession  of  Mr.  HoUiday,  of  Lincoln*S'Inn,  the  Editor  has  been 
'ited,  for  the  information  of  the  curious  reader,  to  transcribe  the  following 
e,  written  in  Mr.  Booth^s  own  hand  in  the  tille-page,  '^  No  part  of  this  book 
k  Sbeppard's  but  the  Title,  for  it  was  originally  wrote  by  Justice  Doderidge, 
whose  library  Sheppard  purchased,  where,  among  other  books,  he  found  the 
miginal  manuscript  of  this  treatise,  and  afterwards  published  it  as  his  own. 
Sir  Creswell  Levinz  had  seen  the  manuscript  in  Justice  Doderidge's  hands,  and 
from  him,  Mr.  Pigott,  who  was  my  author,  had  this  information^* — A  report, 
lopagated  by  persons  so  respectable,  amounts  almost  to  a  certainty. — Be  this  as 
nay,  the  credit  of  the  work  is  now  so  well  established,  that,  were  its  presump- 
\  hiieage  indisputably  proved,  it  could  not  easily  increase  in  reputation. — 
.Pigoti,  the  author  of  the  celebrated  Treatise  on  Recoveries,  had  so  just  a 
e  of  the  merit  of  the  Touchstone,  that  he  took  the  pains  to  compile  a  copious 
correct  index  thereto,  now  first  published,  but  with  some  additions.    The  , 
1,  io  Mr.  Pigotfs  own  hand^writing,  is  also  in  the  possession  of  the  gentle- 
man 


ADDRESS  TO  THE  PUBLIC. 

man  above  named. — It  is  not  within  the  bounds  of  this  address,  nor  the  intention 
of  the  Editor,  to  specify  the  various  subsequent  writers  who  have  availed  them- 
selves of  the  Touchstone,  by  making  liberal  extracts  therefrom,  though  they  have 
not  liad  the  gratitude  to  acknowledge  the  source  of  their  information.    Those 
Mho  will  take  the  pains  to  compare  any  of  the  chapters  in  this  woHc,  with  later 
treatises  on  the  same  subjects,  will  find  the  truth  of  this  observation,  which  ii 
intended  rather  to  mark  the  authority  of  this  book,  than  to  depreciate  that  of 
others. — On  a  thorough  examination,  it  is  presumed  this  work  will  be  found  to 
contain  as  excellent  a  Theory  of  Convei/ancing  as  any  extant ;  it  b  therefore  now 
printed  on  the  same  sized  paper  with  Horseman^  Precedents,  in  order  that  such 
gentlemen  in  that  particular  branch,  who  incline  to  the  opinion  just  mentioned, 
^^y^  hy  adding  this  volume  to  those  precedents,  form  a  complete  body  of  con- 
veyancing. — ^IThe  universal  esteem  in  which  the  Touchstone  has  been  held,  not 
only  by  conveyancers,  but  by  the  profession  in  general,  principally  induced  the 
Editor  to  reprint  it. — ^The  humble  merit  of  an  Editor  is  chiefly  confined  ^  cor- 
rectness ;  in  endeavouring  to  attain  which,  he  found  it  necessary,  after  the  third 
chapter,  to  alter  the  old  orthography,  by  omitting  the  "  e"  final,  which  in  the 
former  editions  was  sometimes  inserted  and  sometimes  omitted  in  the  same  won^ 
even  where  it  happened  to  be  repeated  in  the  same  period. — The  public  will  noC 
require  an  apology  for  being  presented  with  what  has  been  long  wanted,  a  oew 
edition  of  so  valuable  and  excellent  a  work :  but  an  apology  is  due  from  the 
Editor  for  submitting  to  the  inspection  of  the  learned,  though  not  without  the 
approbation  of  some  friends,  the  few  notes  which  he  has  ventured  to  subjoin, 
and  which  originally  were  intended  for  his  private  use.' — He  assumes  to  himself 
no  merit  from  this  addition ;  but  as  the  law,  and  particularly  this  branch  of  it,  has 
received  many  material  alterations  and  improvements  since  the  last  edition  of  this 
work,  it  is  now  become  the  duty  of  an  Editor  to  endeavour  to  point  out  the  most 
important  of  luch  changes : — ^he  is  therefore  led  to  hope,  that  the  student  may 
find  among  the  notes,  some  that  are  useful. — It  has  been  his  chief  aim  to  make 
them  clear  and  concise,  and  to   render  them  serviceable  by  referring  to  the 
general  books  un  tlie  subject,  and  occasionally  to  cases  and  statutes. — He  does 
not  pretend  to  have  compared  the  numerous  references  of  the  original,  though 
there  are  some  which  he  has  occasionally  rectified ;  but  he  hds  endeavoured  to  be 
peculiarly  attentive  to  the  correctness  of  those  he  has  added. — ^Though  no  pains 
or  attention  have  been  spared  to  render  this  edition  as  correct  and  useful  as 
possible,  yet  the  Editor  is  convinced,  from  the  consciousness  of  his  own  inability, 
and  the  extensive  variety  of  matter  comprehended  in  this  work,  how  much  he 
stands  in  need  of  the  utmost  candour  of  the  public. " 
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TO  THE  READER. 

vyOUSTEOUS  Reader,  I  do  desire  in  all  plainoeas  to  be  understood,  that 
hamg,  in  the  time  of  mj  study  of  the  Laws  of  this  Realm,  collected  some 
confused  N0TB8  and  Obsbevations  out  of  the  same:  and  being  afterwards 
willing  (for  God  knows  I  had  no  further  end  or  aim  at  first  in  them)  for  mine 
«ywn  private  help  and  better  readiness,  to  digest  them  into  some  order  and 
OMtbod,  such  as  my  understanding  could  best  contrive.  The  which  things,  thus 
prepared  and  lying  by  me,  came  by  chance  to  the  view  of  some  more  learned 
&an  myself,  who  seemed  to  give  some  good  approbation  thereuuto.  Whereupon 
I  first  of  all  began  to  bethink  myself  of  making  some  part  thereof  public.  And 
baving  to  that  purpose  advised  with  some  of  my  more  judicious  friends,  and 
being  encouraged  by  some,  and  not  discouraged  by  others,  I  did  at  last  resolve 
to  attempt  to  publish  and  put  in  print  the  same.  And  calling  to  mind  diat  the 
Common  Assurances  and  Conveyances  of  the  Kingdom  (whereupon  the 
whole  estates,  and  consequently  the  livelihoods,  of  very  many  depend)  are  matters 
of  great  importance,  and  that  concern  most  men ;  and  that  therefore  the  legal 
learning  thereof  must  needs  be  of  great  and  daily  use.  And  considering  withai 
ibe  mischief  arising  every  where  by  the  rash  adventures  of  sundry  ignorant  men 
that  meddle  so  much  in  these  weighty  matters,  there  being  now  almost  in  every 
parish  ao  unlearned,  and  yet  confident,  pragmatical  attorney,  (not  that  I  think 
tbem  all  to  be  such,)  or  a  lawless  scrivener,  that  may  perhaps  have  some  law 
books  in  their  houses,  but  never  read  more  law  than  is  on  the  backside  of 
Uukton,  or  an  ignorant  vicar,  or  it  may  be  a  blacksmith,  carpenter,  or  weaver, 
iai  have  no  more  books  of  law  in  their  houses,  than  tbe^  have  law  in  their  heads, 
nd  yet  as  apt  and  able  (if  you  will  believe  themselves)  either  to  judge  of  a 
cmveyance,  aud  by  the  rules  of  law  (of  all  which  they  are  utterly  ignorant)  to 
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determine  of  die  strength  and  goodness  of  a  title  or  estate  already  made,  or  to 
make  a  conveyance  to  transfer  the  property  of  things  from  man  to  man,  as  the 
most  learned  and  best  counsellor  of  th^m  all ;  and  therefore  undertake  with  great 
confidence,  and  dispatch  without  any  scruple,  any  business  whatsoever  offered  to 
their  hands :  wherein  they  deal  with  men  in  their  estates,  as  many  that  are  called 
physicians  (but  in  truth  empiricks)  deal  with  men  in  their  bodies,  (an  evil,  fit  for 
the  consideration  of  Parliament).     How  they  come  to  this  their  supposed  dex- 
terity and  skill  is  ^  wonder,  except  that  saying  be  false,  Nemo  nascUur  aHifex. 
Either  it  must  be  bom  with  them,  or  they  must  have  it  by  education,  or  tbej 
must  not  have  it  at  all.     Bat  if  they  will  tell  me  they  have  good  precedents, 
I  will  tell  them  that  a  good  conveyancer  must  be  as  well -able  to  judge  of  the 
validity  of  the  title,  and  primitive  estate  of  him  that  is  to  convey,  (which  a  man 
can  never  do  without  knowledge  of  the  rules  of  law,  no  more  than  a  blind  mtn 
can  judge  of  colours,)  as  to  make  a  derivative  estate  and  conveyance  by  a  good 
precedent ;  for  scire  est  per  ^ausat  scire,  as  the  philosopher  speaks.    And  as  well, 
for  aught  J  know,  may  a  man  be  an  able  physician  by  certain  medicines  onlj,  that 
never  read  so  much  as  the  grounds  of  physic,  as  such  men  be  able  conveyancers 
by  their  precedents  only,  that  never  read  so  much  as  the  maxims  of  law :  Nullum 
medicamenlum  idem  est  in  omnibus.    For  my  part  I  must  ii^enuously  profess 
that  I  can  scarce  look  bto  a  title  or  meddle  with  a  conveyance  of  weight,  wherein 
I  cannot  make  and  move  more  doubts  and  questions,  tlian  I  am  able  to  resolve 
and  answer ;  and  therefore  these  men  have  gotten  the  start  of  me  much.  And  yet 
much  marvel  it  is  to  see  how  these  empiricks  of  the  law  (if  I  may  so  cdl  them) 
are  sought  unto  and  made  use  of,  and  that  not  only  in  lesser,  but  oft-times  in 
greater  and  more  weighty  businesses,  and  that  without  the  assistance  of  any  others 
more  able  and  sufiicient ;  tlie  which  is  not  for  lack  of  opportunity  of  finding  more 
learned  men  in  the  law,  for  there  is  a  sufiicient  store  of  them  in  all  places :  nor 
do  those  that  employ  these  empiricks  of  the  law,  always  save  (if  they  think  it 
saved)  money  hereby ;   for,  besides  the  greUt  mbchief  which  is  oft-times  done 
themselves  by  the  unskilfulness  of  these  workmen,  some  of  them  by  reason  of 
their  much  custom  are  grown  more  chargeable  than  an  ordinary  counsellor, 
whose  fee  is  certain  and  known.     But  of  these  empiricks  of  the  law  and  those 
that  make  use  of  them,  I  might  say,  as  sometime  our  blessed  Saviour  said, 
Let  them  alone,  the  blind  leaders  of  the  blind,    Howbeit,  being  now  called 
(as  I  conceive)  hereunto,  1  choose  rather  to  admonish  them,  and  to  tell  the  first 
sort,  that  I  conceive  them  to  be  usurpers  upon,  and  intruders  into,  other  mens' 
callings,  and  that  they  thrust  their  sickles  into  other  mens'  harvest,  and  that  they 
have  not  yet  learned  that  rule  of  divinity.  To  abide  in  the  calling  wherein  they 
are  called^  but  exercise  themselves  in  things  to  high  for  them ;  nor  yet  have  they 
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learted  this,  Ne  suior  vltra  crepid^tm.  Let  not  the  cobler  go  beyond  hit  last ; 
nor  have  they  learned  that,  In  quo  quisque  norit  in  hoc  se  ererceat ;  and  let  me 
tdi  die  latter  sort,  that  they  heed  not  enoagh  this  saying,  Caveat  Emptor;  nor 
beheve  that  saying,  Ctdque  in  arte  sua  crtdendum^  That  every  man  is  to  be 
beUefed  in  his  own  art.  But  if  you  will  say  to  me,  that  these  men  do  their  work 
well,  and  their  work  doth  succeed  well ;  I  will  say  to  yon,  that  the  blind  may 
happily  hit  the  mark ;  and  it  may  fall  out  that  sometimes  they  do  their  work  well, 
and  it  doth  succeed  well,  but  oft-times  woeful  experience  sheweth  the  contrary, 
and  that  many  men  have  been  much  mischieved  every  where  by  the  ignorance 
of  these  men.  Wherefore  1  wish  both  sorts  of  them  to  doubt  more,  and  to  be 
well  advised  in  these  affairs,  as  the  law  doth  presume  every  one  will  be ;  for 
therefore  is  it  indeed  that  a  will  hath  a  more  favourable  interpretation  than  a 
deed,  because  mens'  wiUs  are  oft*times  made  in  haste,  and  it  is  presumed  men 
take  who  they  can  to  make  them ;  but  men  for  the  making  of  their  deeds  are  not 
put  apoD  diose  straits,  but  they  take  advice  of  learned  men  therein.  And  the 
more  to  move  men  herein,  and  to  redress  the  evil  before  discovered,  I  have  herein 
set  forth,  under  certain  general  titles  or  common  places,  the  greatest  part  of  the 
judgments,  statutes,  resolutions,  and  cases,  that  do  contain  or  concern  the  learn- 
ing of  th«  Common  Assurances  of  the  kingdom;  so  as  I  think  I  may  truly 
ny,  under  reformation,  that  there  are  few  material  things,  as  touching  this  sub- 
ject, to  be  found  any  where  dispersed  in  the  volumes  of  the  law,  but  they  are  to  be 
foaad  somewhere  herein ;  and  that  there  shall  not  happen  one  case  of  a  hundred, 
but  a  hundred  to  one  the  diligent  reader  may  here  find  the  case  itself,,  or  some 
case  that  by  good  inference  may  be  applied  to  it.  Not  that  I  would  have  men 
now  to  rest  upon  this  help,  and  be  less  careful,  and  more  careless  to  take  advice 
of  the  lawyer  than  heretofore,  (for  this  is  the  disease  I  labour  to  cure,)  for 
aldKMigh  it  may  be  that  hereby  these  matters  are  made  in  some  measure 
conspicuous,  yet  to  say  the  very  truth,  besides  that  the  subject-matter  of  law  is  \ 
somewhat  transcendant,  and  too  high  for  ordinary  capacities,  the  manner  of 
potting  of  cases  is  so  concise,  the  distinctions  and  differences  of  law  are  so  many, 
tkat  it  is  hard  for  any  man,  not  well  read  in  the  laws  in  general,  to  judge  or  make 
tte  of  any  part  of  them  in  particular,  and  rightly  and  fully  to  apprehend  abd 
spply  the  things  herein  set  forth :  and  therefore  I  dare  not  advise  men  to  rest 
ibogether  hereupon,  nor  can  I  forbear  to  tell  them  it  is  very  dangerous  so  to  do. 
B^  my  aims  and  ends,  being  also  the  uses  and  commodities  I  expect  and  look 
sfter  from  this  work,  are,  first  of  all,  that  such  men,  before  spoken  of,  may  see 
k;  the  view  of  the  infinite  variety  of  cases,  points,  and  questions,  as  touching 
&CK  matters,  discovering  also  so  many  by-ways  wherein  men  conversant  therein 
■ay  walk^  how  much  there  goes  to  making  up  of  an  able  conveyancer,  and  thai 
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it  is  not  so  easy  a  matter  to  judge  of  a  title,  give  advice  upon  a  Conveyancei  sod 
make  these  Common  Assurances^  as  men  dream  of^  and  that  therefore  men  learn 
more  to  suspect  themselves  and  others  herein;  and  to  these  it  may  serve  as  a 
light  in  a  dark  place.  Secondly,  that  by  this  the  lawyer  and  student  may  ia 
some  measure  readily  find  together  what  he  desires  touching  these  matters ;  and 
to  him  it  may  serve  for  a  table  or  remembrancer.  And  lastly,  that  every  man  may 
be  the  better  able,  by  the  help  thereof,  to  understand,  open  and  put  his  own  case 
to  his  lawyer^  and  to  move  more  pertinent  questions  to  him :  and  other  uses  I' 
would  have  no  man  to  make  of  it.    In  the  use  of  this  work  therefore  I  must 

f 

give  thee  two  advertisements  or  caveats :   First,  that  if  thou  desire  to  find  any 
thing  in  particular  therein  contained,  that  thou  read  the  whole  chapter,  or  at  least 
the  whole  question  and  division  of  the  chapter,  wherein  that  thing  is  contained. 
And  secondly,  that  thou  dost  not  confidently  build  and  rely  upon  any  thing  thereb 
alone  without  advice  from  the  learned  lawyer  also,  or  at  least  without  a  serious  and 
judicious  perusal  of  the  authorities  and  books  themselves  to  which  thou  art 
therein  referred :  Melius  est  petere  fontes  quam  sectari  riwlos.    Some  other 
things  there  are  also  here  inserted,  as  falling  apdy  under  the  tide,  albeit  they  be 
not  altogether  pertinent  to  the  subject-matter.    And  all  these  sweet  flowers  of 
the  law,  growing  sparsim  in  the  great  fields  of  the  volumes  of  the  Common  and 
Statute  Laws,  have  I  thus  painfully  gathered,  bound  up,  and  commended  to  thy 
charitable  censure :  no  doubt  but,  in  my  desire  to  grasp  and  take  up  so  much, 
I  have  taken  and  bound  up  some  grass  withali,  which  I  hope  shall  not  o£fend.    If 
8o  be  that  I  find  it  have  a  fragrant  smell  with  thee,  I  shall  think  I  have  recom- 
pense  enough  for  my  pains.     But  if  any  man  think  me  too  presumptuous  to 
attempt  this  enterprise,  let  him  know  first,  that  there  is  nothing  of  mine  in  it  but 
the  method,  (and  that  not  mine  neither  altogether,)  the  matter  thereof  being 
nothing  else  but  the  judgments,  resolutions,  and  opinions  of  the  Judges  of  the 
law  in  succeeding  times:  and  then  as  I  have  not  trusted  myself,  so  they  shall  not 
trust  me  altogether  in  these  things.     For  I  do  freely  acknowledge  mine  own 
weakness  and  want  of  judgment,  and  that  I  am  the  unmeetest  and  un worthiest 
of  all  men  to  undertake  such  a  work,  not  one  of  a  thousand,  but  the  meanest  of 
ten  thousand.     And  this  I  have  done  is  a  poor  something  sufiicient  only  to  give 
them  that  are  more  learned,  occasion  to  do  something  more  exactly  in  this  kind. 
If  any  man  dislike  the  publishing  of  it  in  the  English  tongue,  and  think  perhaps 
it  may  make  the  law  to  be  the  more  despised,  and  the  practitioner  of  the  law 
tlie  less  regarded  and  used,  I  do  wonder  at  the  dislike  of  such  a  man:  for  to  me 
there  appears  no  more  reason  why  to  keep  the  laws  in  an  unknown  language  that 
they  may  be  kept  from  the  knowledge  of  the  people,  than  papists  have  to  keep 
the  scriptures  and  their  prayers  in  a  language  unknown  to  the  people ;  these 
being  the  laws  by  which  the  people  are  to  be  governed,  and  the  law  being  the 
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best  inheritance  of  the  subject.  Tlie  wisdom  of  the  Parliament  hath  thought 
fit  to  commend  all  die  statute  laws  to  the  people  in  English,  and  to  appoint  that 
the  pleadings  should  be  in  English.  And  have  we  not  many  books  of  law  in 
English  already,  as  Littleton*s  Tenures,  Doctor  &' Student,  Fincke^s  Law,  Justice 
Doderidge^s  Treatises,  Coke  upon  Littleton,  the  Woman^s  Lawyer^  and  many 
oAers  ?  and  are  not  these  useful  and  profitable  ?  and  besides  the  greatest  part  of 
die  proceedings  in  Chancery  (the  court  of  greatest  employment  within  the  King- 
dom) are  in  English.  And  if  it  be  meet  any  part  of  the  law  be  in  the  native 
toi^e,  it  should  seem  it  is  meet  this  part  should  be  so,  because  it  concerneth 
so  many  men,  and  them  also  so  much,  that  they  may  see  and  understand  somewhat 
in  dieir  own  evidences.  And  therefore  as  we  have  turned  their  deeds  from  Latin 
to  English,  so  let  us  also  tuni  some  of  the  law  touching  these  deeds  out  of 
Frendi  into  English.  Bonum  quo  communius  eo  melius.  And  I  see  no  reason 
why  in  law  more  than  in  physic  the  discovery  of  the  art  should  make  the  art  or 
artists  the  less  regarded.  But  (under  correction)  I  should  think  that  it  will  rather 
make  them  both  the  more  esteemed,  as  a  jewel  whose  properties  are  known,  and 
that  it  will  make  them  the  more,  and  other  men  we  have  before  spoken  of  the 
less,  to  be  used  and  employed  in  their  affairs ;  for  the  more  men  know,  the  less 
they  diittk  they  know,  and  the  more  they  doubt ;  and  nothing  moves  men  to  be 
so  bold  and  confident  in  these  matters  as  their  ignorance,  according  to  the 
proverb.  Who  so  bold  as  blind  Bayard  f  And  for  further  answer  to  this,  I 
wish  men  to  see  the  preface  of  the  Lord  Coke  upon  lAttleton.  And  if  any  man 
have  any  thing  else  to  object  and  except,  (for  some  there  are  that  will  neither 
pat  forth  their  own  strength  to  do  good,  nor  bear  with  odiers  that  do  so,)  I  wish 
Aem  to  undertake  the  same  subject,  and  to  perfect  and  supjdy  my  defects..  And 
so  committing  thee  to  God,  and  this  work  to  thy  favourable  censure, 

I  am,  thy  true  friend, 

W.S. 
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In  respect  of  the  manner  and  order  of  levying  it,  and  other  matters. — 7.  How 
the  concord  of  a  fine  shall  be  expounded  and  taken. — 8.  What  person. shall  be 
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»  deed  or  rent  may  be  surrendered :  and  how  such  a  siurender  shall  enure  or  bf 
Hken.  ^ 

CHAPTER    XVIir. 
()f  a  Cwfirmaiwn. 
).  Definition  of  a  confirmation. — ^.  Different  sorts  of  confirmations. — 3.  The 


BBture  and  operation  of  it  in  geoeral.—- 4.  Where  the  confirmation  of  some 
peiaons  is  needftil  to  perfect  tlie  grant  of  others  :  or  not :  and  how  it  may  be 
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made* — S.  In  respect  of  privity .—4.  In  respect  of  the  words  whereby  it  is 
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not. — 1st.  In  respect  of  the  nature  and  quality  of  the  things  themselves.— « 
2d.  In  respect  of  the  estate^  property,  and  possession  of  the  conusor  in  the 
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COMMON  ASSURANCES. 


CHAP.  L 
Of  Common  Assurances  in  Gsnkral. 

^T^HE  common  or  general  assurances  or  conveyances  of 
-*-  the  kingdom  (being  that  by  which  commonly  the  pro- 
perty of  things  is  made  or  changed)  are  of  two  sorts,  or 
are  made  two  manner  of  ways,  tix.  either  by  matter  of 
record,  or  by  matter  of  deed.  Those  that  are  made  by 
matter  of  re<ford^  also,  are  made  either  by  matter  of  re^ 
cord  of  a  more  h\fik  natnre  and  extraordmary  way,  or  by. 
matter  of  record  of  a  more  low  natulv  and  ordinary  way« 
tliose  assurances  that  are  made  by  matter  of  record  of  a 
more  high  nature,  are  such  as  are  made  by  act  of  par* 
liament,  of  which  we  btend  not  to  treat  at  all,  neither 
do  we  intend  to  meddle  with  those  assnranoes  that  are 
made  by  the  king  unto  his  subjects,  as  being  matters  moro 
transcendent  and  intricate  (a)*;  but,  those  we  intend  to 
treat  of  are  only  the  common  assurances  or  conyeycnces 
that  are  made  between  subject  and  subject,  and  are  of 
ordinary  and  daily  use  for  the  transferring  of  the  property 
of  lands,  tenements,  and  hereditaments  from  one  man  to 
another.  And  of  these  there  are  observed  to  be  ten  kinds ; 
two  whereof  are  made  by  matter  of  reeord,  as  a  fine,  which 
is  said  to  be  a  feoffment  of  record,  and  a  common  recovery, 
which  is  in  the  nature  also  of  a  feoffment  of  record;  and 
the  rest  are  by  matter  of  deed;  as  first,  by  feoAneni> 
secondly,  by  grant;  thirdly,  by  bargain  and  sale,  by  deed 
indented  imdinroUed}  fourthly,  by  lease;  fifthly,  byex« 
change;  sixthly,  by  surrender;  seventhly,  by*release  or       *P9i 

(c)  It  aay  not  be  improper  to  say  a  few  words  on  the  subject  of  grants  or  aflsaranees  madte  by  tlia 
L    No  estate  of  treebold  can  be  conveyed  by  the  erown  bat  1^  matter  of  records    Dod.  and' 
b^  1.  d«  a.    The  cooiitniction  of  a  grant  from  the  crown  differs  materially  from  the  constmction 
tonrtyuaeeftom  one  mbject  to  another.    A  grant  or  coaveyance  by  a  subject  h  oonatmed  as< 
'  I  as  possible  io  fiivor  of  mie  gruMiee ;  bot  a  grant  from  the  king  «t  the  mU  tf  the  grmUet^  is  adways ' 
■uted  in  favor  of  the  crown.    Where,  indeed,  the  grant  is  expressed  to  be  qfjhe  ipeeuU/mtr  of 
IcMwn,  and  not  at  the  instance  of  the  srantee,  there  it  receives  a  constmctioD  more  I^ToraMa 
flfee  gtanSee.    Since  the  act,  however,  which  restrains  the  crown  from  aHeaating  its  possearions  for' 
flan  three  lives,  or  thirty-one  years  (1  Ann.  stat.  i.  chap.  7.  sect  5^X  the  doctrine  relative  to 
Es  from  ^  crown  has  become  less  important  than  it  prevtoasly  was.    Advowsons,  indeed,  estates 
iSed  for  treason  or  felony,  or  seised  into  the  hands  of  the  erown  upon  ontlawry,  or  taken  in  exc-- 
Ibr  debt  doe  fo  the  crown,  are  excepted  oat  of  the  operation  ef  the  act ;  as  are  also  giants  of 
.    Bee  also  theact  of  theSdthaad  ^0thofGeo,3.  cb.89,  rekting  to  citirtes of  the Uag. 
^t  of  tha  privy  parse. 

B  confinnfltion» 
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eonfirmation,  both  which  are  in  Datnre  of  grants ;  eightUj, 
hy  ilerise,  or  by  hurt  wtt  and  testanwat  And  some  of 
these  also  serve  to  transfer  the  property  of  other  things^ 
as  well  as  of  lands,  and  some  of  them  also  hate  other 
operations  and  uses,  as  well  as  to  ehange  and  alter  pro- 
perty, and  pass  things  from  one  man  to  another,  as  will 
appear  in  their  proper  pbces.  And  the  mt  thing  we 
shall  begin  upon,  shall  be  the  learning  of  a  fine  and  com- 
mon recovery ;  and  first,  of  a  fine. 


CHAR  II. 

Of    a   Fine, 

Fine,  ^uid.        rpHIS  word  is  MnUgaonsly  taken  in  onr  law;  for  some-  J*™  •t.?** 

-I    times  it  is  taken  for  a  snm  of  money  or  mulct  im-  ^'^It.  i  ^ 
posed  or  laid  upon  an  ofiender  for  some  offence  done,  and  ^^f^  ^^ 
then  also  it  is  called  a  ransom.    And  sometimes  it  is  taken  Plow.  s&7. 
for  an  income,  or  a  sum  of  money  paid  at  the  entrance  of  West.  Sy«b. 
a  tenant  into  his  land :  and  sometimes  it  is  taken  for  a  final  P*'*  ^  ^"""P"  ^ 
agreement  or  conveyance  upon  record,  for  the  settling  and 
securing  of  lands  and  tenements;  and  in  this  sense  it  is 
taken  here,  and  so  it  is  .defined  by  some\o  be^  an  acknow- 
ledgment in  the  king's  court  of  the  land,  or  other  things 
to  be  his  right  that  doth  complain :  and  by  others,  a  cove- 
nant made  between  parties,  and  recorded  by  the  justices : 
and  by  others,'a  friendly,  real,  and  final  agreement  amongst 
parties,  conearung  any  land,  or  rent,   or  other  thing,  ^ 

whereof  any  suit  or  writ  is  hanging  between  Uiem  in  any 
court:  and  by  others,  more  folly,  an  instniment  of  record 
of  an  agreement  concerning  lands,  tenements,  or  heredi-' 
taments,  dvly  made  by  the  king's  licence,  and  acknowledged 
by  the  parties  to  the  same,  upon  a  writ  of  covenant,  writ 
of  fight,  or  such  like,  before  the  justices  of  the  common 
pleas,  or  others  thereunto  authorised,  and  engrossed  of 
record  in  the  same  court,  to  end  all  controverries  hereof, 
"Mtk  between  themselves  which  be  parties  aild  privies  to 
the  same,  and  all  strangers  not  suing  or  claiming  in  due 
tame(d).    And  in  every  fine  there  is  a  suit  supposed, 

wherein 


{h)  fjord^Coke  definei  a  fiae  to  be,  a  feajfment  mi  reeordy  whereby  a  freehold  aaj  pan  by  tbe 
mon  law  without  any  livery  of  seisio.    Co.  Lift  50.    In  HutU  v.  BtmnUy  1  Sallu^^H^  IIm  < 
Mt^i  bench,  however,  denied  a  fine  to  be  a  feoffment  of  record,  and  said  it  was  improperly  to 

I,  ii  he 


but  that  the  ncaaiBa  was  ■  **  that  it  had  the  elTeih;  of  a  feoffineiit  to  tome  purposes,  if  he  that 
<<  the  tee  was  seised  of  the  freehold  at  the  time  of  the  fine  levied  :**  and  in  Smitk,  on  the  ilei 
Jhrmar  Vb  Podefeianrt,  Lord  Chief  Justice  WiDes  objects  to  Lord  Coke's  definition,  and  nppoaet 
the  aathority  of  Lord  Holt  and  Lord  Macclesfield,  vii.  <^  that  a  fine  is  a  feofiinent  upon  record, 
the  party  has  snc  an  estate  as  will  entitle  him  to  levy  a  fine,  that  is,  an  estate  or  freehold.^ 
3  Atk.  141*  According  to  Mr.  Justice  Blackstone  (in  the  second  volume  of  his  Commentariesy ; 
a  ^tie  wamy  with  more  accuracy  be  called  an  aeknowkdgement  ^  a  feqffnuni  •»  record.  But  this  4 
tian,  whether  we  consider  it  as  applied  to  fines  generally,  or  to  any  particular  species  of  fine,  has ; 
better  chiim  to  accnracy  than  Lord  Coke*s.  lliis  will  be  evident  from  a  bnef  view  of  the 
and  api^ication  of  the  diff^erent  kinds  of  fines.  The  most  common  species  of  fine,  is  the  I 
€mmmmee  di  drtit  eome  eeo,  4<e.  In  this  fine  the  conusor  acknowledces  the  estate  to  belong 
coonsee,  as  befaig  of  the  antecedent  gilt  of  ihe  conusor*  It  b  applied  to  estates  either  of  fi 
i«e4im|de ;  and  either  in  possession,  remainder^  or  reversion,    whca  levied  of  aa  estate  of  i 


ilHAP.  II.  OF  A  FINE.  f  ♦ 

vrherem  the  party  tlist  is  to  hmrc  the  thiMg  m  eaHsd  tfce  Ctmmtt  erre« 
plaintiff,  and  soiBetimes  aho  in  another  respect  the  oo-  co9iiisee,co- 
nusee  or  recognise;  and  the  other  that  doth  depart  with  b!'*^^'^^^  recog- 
the  thing*  is  called  the  deforceant(c);  and  sometiaies,  in  D^orceant. 
another  respect,  the  conusor  or  recognisor.    And  it  is 
therefore  said  to  he,  fautlU  copttcordim^  quia  Jinem  p(mU 
negatio,  uded  m  menhra  part  UtigaiUiMm  ab  ea  de  emtero 
poasit  reeedere.    And  it  was  aacientlj  the  end  of  a  suit  in- 
deed ;  for  after  there  had  been  some  contention  aboat  the 
thing  by  snit,  the  parties  became  agreed  who  shonM  have 
it,  and  so  a  fine  was  levied  of  it,  and  there  was  an  end  of 
the  matter;  and  hence  it  is  said  to  be  fnteha  or  effeehu 
kffiif  ^HMcanse  it  gives  a  man  the  fmit  or  effect  of  his  snit.        ^P.  3. 
And  to  this  day,  therefore,  a  writ  doth  always  go  forth 
before  a  fine  can  be  levied;  and  this  is  now  one  of  the 
common  assarances  of  the  kingdom. 
Co.5.sa.4a.         There  are  five  essential  parts  of  a  line.    First,  the  ori-  The  parti  of  It 
tot  5  H.  4.      ginal  writ  taken  out  against  the  conusor,  for  without  this 
^  ^^  a  fine  cannot  be  levied  {d).    Secondly,  the  king^s  licence 

for  the  levying  of  the  fine,  and  for  this  the  king  is  to  have 
a  fine  or  sum  of  money,  which  is  caUed  king's  silver,  for  Rfatg^siihrer^. 
this  is  properly  that  money  which  is  due  to  the  king  in  9*i*'* 
the  court  of  common  pleas,  in  respect  of  a  licence  there, 
granted  to  any  man  for  passing  a  fine ;  and  this  is  part  of 

' ' • ' —  .'    1 

I  fr  freebold  m  pMMfftm,  it  may,  p^rliaM,  witboat  mach  loacenney,  be  called  tlM  ackaowMgnttiit  of 
I  afeoiaient  opon  record ;  becante  it  acknowledges  a  fonoer  giA  by  tbe  cooaaor  to  the  eoDUtce;  aad 
I  Mehgift  nucht  Iwve  b«en(and  darioc  the  Bimpler  timos  of  oar  legal  jarupmdence  moat  probably 
jw)  made  kf  ft^fmaU^  Bat  wbere  tbit  tpodei  of  fiae  is  levied  of  a  reaMiader  or  revcaaion,  expect- 
I  tat  a]Nm  an  estate  of  fteebold,  or  of  any  other  estate  or  iotei«ftt  of  which  a  fooffincnt  oaanot  be  aM^a^ 
lHov  the  inaccafaey  of  Mr.  Jostice  Blackstone's definition auMt  be perfaetly  obvioai. 
fcA  fine  mr  dmmgrmU  H  r«ad«r,  Uke  a  fine  comm  ms,  acknowledges  a  riafat  bi  the  eo«uee  m$f  ik» 
■pi  af  ike  wiwasBiv  Like  a  fine  tama  ue  it  nuiy  be  levied  of  an  estate  either  in  possession,  remaladery 
wreversiea:  hot  it  has  a  property  peenliar  to  itself,  which  is,  that  the  conasee  any  gmt  back  an 
cUtfe  to  tbe  eoaasor,  or  lunk  an  interest  to  a  straoaer. 

I  .  Am  this  species  of  fine  (thonch  now  seldon  nsed)  may  be  levied  of  a  remaiiaiar  or  reversion  ex^ 
ifactaat  spon  aa  estate  or  fremid,  it  most  be  obvious  that  it  is  not  strictly  accaiate— to  eall  it  the 
[acknowledgment  of  a  feoffment  upon  record ;  for  it  is  well  known  that  a  feoffment  cannot  be  amde 
If  a  reaHMBder  or  reversioB  ezpeetant  upon  an  estate  of  freehold* 

A  Ime  ear  Mn8saac#  da  draU  Umham  merely  acknowledges  a  right  in  the  conasee,  bat  withoat 
iia^mg  hew  saeh  right  arose;  and  being  gcneratty  levied  of  a  rcmalBder  or  revcisioa,  it  nrast  be 
endeat  that  Mr.  Justice  Bhiekstone's  definition  cannot,  with  any  regard  to  acenracy,  be  applied 
iL  His  definition  appears  to  be  equally  inapplicable  to  a  fine  «ar  coaMHtf,  which  is  mostly  levied 
order  to  fimit  an  estate  for  life  or  yean ;  and  as  it  acknowledges  no  anterior  right  in  the  eonnsce» 
be  said  to  be  the  adamoUipiiiaii  either  of  a  feoffinentor  any  other  spedes  of  conveys 


Ddevcenmet  aaay  be  groonded  on  tbe  non-perfomnnce  of  a  covenant  real ;  and  tiierefore,  in 
a  Ime  ^hoih  the  penon  against  whom  the  fictitious  acttoa  is  broogbti  open  a  sopposed 
af  covenant,  is  odled  the  deforoeant.    S  Bl.  Com.  174. 

Ihestatate  de  modo  levandi  fines  (18  £dw.  1.  stat.  4.)  a  fine  cannot  be  levied,  as  it  aiight 

_  at  eno  tiaie,  except  npon  a  salt  actually  commenced.    The  suit  mast  be  cooBaieneed  by 

amorigfamlwrit;  and  it  the  writ  is  countermanded  by  a  retraxit,  a  valid  fine  cannot  afters 

hka  levied  open  it.    A  fine  however  levied  upon  sach  a  writ  is  not  actnaliy  void,  but  is  awrele 

.Co.  Read.  10.    2  Inst.  AiS.    Bro.  Abr.  Ut  Fine,  8S.    If  any  of  tbe  parties  to  fim  will 

4ie  before  it  is  made  retamabte,  the  fine,  solar  as  respects  the  partieo  dying,  will  not  be 

W^Ua  V.  BarkUt,  Banias,  3fO.  8  Wils.  Rep.  115.  Prec.  fai  Ch.  150.  Priaa  v.  Mew,  Comb. 
mta  Y.lMigkame^  fLd.Raym.87t.  Wright  y.Wicklum,  Cro.Elu.468.  Beforctha 
c.  8.  idi  saitt  abated  by  the  death  of  the  ktaig ;  aad  therefore  a  sait  comaeaced  (or  a  « 

i\  as  the  Ibuadation  of  an  intended  fine  coaki  not  be  prosecuted.    But  tha  actjost  no* 

altered  the  hnr,  awl  no  vnit  or  suit  now  abates  by  the  demise  of  the  crown.    Theisitaof 
writ  must  not  be  on  a  Sunday  or  any  other  day  Ihat  is  dim  asa  jaridicat. 

t^i*-  b2  the 
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Concord,  ^d.  the  reTeBnes  of  the  crown  (e).    Thirdly,  the  eonnsatitse 

or  concord  itself,  which  is  the  very  agreement  hetween 
the  parties  that  intend  the  levying  of  the  fine,  how  and  in 
what  manner  the  tbiog  shall  pass,  and  doth  begin  thas: 
Etesi  Concordia  taUi,  Sfc*  and  this  is  the  touiHiation  or 
substance  of  the  fine(/);  for  if  upon  this  the  king's  silver 
be  entered,  albeit  the  conusor  die  afterwards,  yet  the  fine 
is  good,  and  the  note  or  foot  of  the  fine  are  but  abstracts 
Note  of  the  out  of  this.  Fourthly,  the  note  of  the  fine,  which  is  an 
tme^fnttf.         abstract  of  the  original  contract  or  concord,  and  doth 

begin  thus,  Inier  A.  qnermUem  4r  B  ^  C.  deforcienteif  Sfc. 
Foot  of  the  Fifthly,  the  foot  of  the  fine,  which  doth  begin  thus.  Hoc 
fin^  qwid*         BitfimtdU  camcordiat  ifc,  and  containeth  all  the  matter,  the 

'^'^— ^— ^^^— i^— II  I  ■   hi.^  ■       ■■■«■■       111        ■  I  ■       I  .  —  ■I. ■!      11  II       I      I  ■ 

{e)  The  king's  silver  \%  the  fine  paid  to  the  king  for  his  licence,  to  compromise  or  accomnodste  ths 
snit.  The  parties  to  the  bait  are,  of  course,  all  siipposed  to  be  living  at  the  payment  of  the  king 
stlyer,  for  no  «oinprombe  con  take  plaoe  if  any  or  them  are  dead.  If  therefore  any  of  them  dnw 
die  before  the  pnyinent  of  the  king's  silver,  or  rather  before  the  pa^-meot  of  it  is  recorded  is  tli^ 
king's  silver  omei6,  in  that  ease  the  fine  cannot  be  further  proceeded  in.  lliis  however  most  be  si- 
derstood  with  some  q<ialific4tions.  If  there  are  two  or  more  conoson,  and  one  of  them  bappcni  ts 
die  before  the  entry  of  the  king*s  silver,  the  fine  may  neverthele^  be  proceeded  in  as  to  the  sorviviic 
conusors.  Er^MPs  ease.  Hob.  339.  C^ttam  v.  Barley,  Barnes,  «15.  So  in  the  case  of  a  fine  leviH 
la  vacation,  where  the  writ  of  entry  is  made  returnable  as  of  a  preceding  term  (which  It  may  be  ii 
the  conrt  of  common  pleas),  there  tlie  death  of  any  of  the  parties  before  the  entry  of  the  kiaifi 
silver  will  not  affect  the  validity  of  the  fine  provided  it  is  afterwards  entered  wt  tfaday  friar  t$ik 
forfy'j  doBtk.  Farmer's  rass.  Hob.  350.  Dyer,  2fO  b.  Anm.  t  Ventr.  47.  Ball  and  C^ok,  3  Msi 
140.  Barber  v.  Niian,  Barnex^  218.  If  indeed  any  of  the  parties  die  before  the  entry  of  the  kint 
silver,  and,  before  its  entry,  a  caveat  is  entered,  in  that  case  the  ent^  of  such  caveat  will  preni 
the  entry  of  the  king's  silvery  and  will  consequently  prevent  the  operation  of  the  fine.  Bmf^ 
iVaan,  supra.    (The  case  of  Hamiee  v.  MeckUifueaite,  Barnes,  9i4.  contra  and  not  law.) 

It  will  be  proper  to  observe,  that  the  king*s  silver,  so  far  as  its  payment  concerns  the  operafiil 
of  a  fine,  is  not  considered  as  payai)le  tiU  the  rchtm  ^  ike  sngnMil  90rU  t  for  though  it  is  now  payaU 
by  virtue  of  the  act  of  the  Sf  Geo.  f .  c.  14.  upon  suing  out  the  writ,  vet  as  the  act  was  merely  I 
facilitate  the  collection  of  the  king's  stiver,  and  contains  an  express  clause  that  the  operatioa  i 
ilnes,  levied  in  the  court  of  common  pleas  at  Westminster,  shall  not  be  altered  exeept  as  directedl 
the  act ;  and  the  act  directing  tie  alteration  in  their  operation,  the  king^  silver,  so  tar  as  respects  ' 
operation  of  a  fine.  Is  still  considered  as  not  payable  until  the  retnni  of  the  original  writ, 
payable,  as  we  have  seen,  for  leave  to  accommodate  the  suit,  and  not  being  considered  as  y 
«t  the  soonest,  until  the  retum  of  the  origfaial  writ,  such  accommodation  cannot  be  snppeeed  to 
l»lace  until  timt  time ;  and  consequently  if  any  of  the  parties  die  brfere  the  rehirn  ^  ike 
the  fine,  as  to  them,  would  be  bad*    Prec  m  Ch.  150. 

Where  a  fine  is  levied  hi  vacation,  upon  a  writ  retnmable  as  of  a  precedhig  tenn,  the 
any' of  the  |Mirtles  before  the  eiitry  (or  record  of  the  payment)  of  the  king'k  silver  can  ranly 
for  the  act  just  noticed  directs  it  to  be  paid  upon  smug  out  of  the  original  vrrit,  and  it  h 
nsoal  practice  to  make  an  immediate  entry  of  its  payment  in  the  king's  silver  office^  soeh 
almost  sure  to  be  made  whilst  the  parties  are  all  living ;  so  that  a  fine  levied  in  vacatioDy  on 
returnable  as  of  a  preceding  term,  can  hardly  ever  be  bad,  on  the  groimd  of  anv  of  the  , 
dying  before  the  entry  of  the  king's  silver.    See  infra»  p.  10,  n.  (/),  as  to  fines  ot  lands  In 
and  the  counties  palatme. 

(/)  The  concord  or  agreement  (by  which  the  parties  compromise  or  accommodate  1iiea8i| 
the  conusor  acknowledges  die  right  of  the  connsee)  being  a  most  essential  part  of  the  pi 
It  will  be  obvious,  that  if  any  of  the  parties  die  before  such  concord  or  agreement  is   e 
the  fine  must  be  void ;  for  no  agreement  can  be  entered  into  by  a  party  who  is  dead*    It  has 
long  been  the  practice  to  acknowledge  the  concord  even  before  the  writ  of  covenant  is  i 
yet  tlie  suing  out  of  the  writ  of  covenant  (or  original  writ),  tlie  licewiim  osnoprdawlt,  asid 
tbe^king's  rihrer  ara  all  still  necessary,  and  must  all  precede,  in  pvuii  rf  date,  the  aeknowled 
concord.    When  a  fine  is  levied  upon  a  writ  made  returnable  as  of  a  preceding  term,  or 
turoable  as  of  a  rt* turn  day,  wAicA  is  pasi^  then  the  fine,  generally  speaking,  may  be  cosmi 
complete,  to  all  effielent  purposes,  from  the  time  of  taking  the  acknowledgment  or  omm 
order  however  to  bar  an  entail  or  gain  or  confirm  a  title  by  non-claim,  the  proelaontiODa  must 
made;  and  the  time  of  computing  the  period  of  non-claim  is  from  the  last  prodamatiaa. 
levied  npon  a  writ  returnable  as  of  a  return  day  which  is  past,  has,  when  levied,  relatloii 
tetum  day ;  aud  tlie  esute  is  considered  as  vested  m  the  cognisce  ma  that  time.    Uajfd  ▼. 
and  Sele,  1  Bro.  P.  C.  379.  and  see  Jenk.  Cent.  t50. 
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dftj,  rear,  and  plaee,  and  before  what  jtntfces  ft  was 
levied,  which  is  therefore  called  the  foot  of  Uie  fine,  be- 
cause it  is  the  last  part  of  it,  and  when  this  is  done,  aB 
F.  N.  B.i47m,  la  done.    And  of  this  there  are  indentures  made  by  the 
Co.  5. 39.         chirographer,   and  delivered  to  the  party  to  whom  the 

conusance  is  made,  which  is  called  the  engrossing  of  a  Enfrattiof  of 
fine,  for  then  a  fine  is  said  to  be  engrossed,  when  the  thefiae^  fvMl, 
chirographer  makes  the  indentures  of  the  fine,  and  dotli 
deliver  them  to   the   party  to  whom  th<^  conusance  is 
made(^). 
West.  Symb.         A  fine  is  either  without  proclamations,  which  is  also  Quumpkm 
ports. sect  19.  called  a  fine  at  the  common  law,  and  this  is  such  a  fine  as 
Fhmi^^'i       is  levied  after  such  manner  and  form  as  fines  were  usually 
StiL  4  u!  7.      l^^i^  before  4  A  1,  upon  which  no  proclamations  were 
c.  f4.    1  H.S.  made,  which  fine  doth  still  remain  of  the  same  force  as  ft 
c  7.  Ca»  5. 86.  was  at  the  common  law  to  discontinue  the  estate  of  the 
**sfi  *^  ^*  ^   cognisor  if  it  be  executed.    Or  it  is  wiUi  proclamations, 
^    *  which  is  also  called  a  fine  according  to  the  statute,  and 

which  is  such  a  fine  as  is  levied  with  proclamations  after 
the  form  and  manner  ordained  by  the  statute  of  4  H.  7. 
c.  24.  (and  such  a  fine  shall  every  fine  that  is  pleaded  be 
intended  to  be  if  it  be  not  shewed  what  fine  it  is)  and  of 
this  sort  were  and  are  most  fines  since  4  H.  7.  as  beii^ 
the  best  kind  of  fine  of  all;  and  it  is  in  the  el<9ction  of  him 
that  sueth  out  the  fine,,  as  loi^  as  he  liveth,  to  have  i| 
tf  Co.  Read,  with,  or  without,  proclamatians  (A).  A  fine  also,  whether 
s  Ian.  513.)      with  or  without  proclamations,  is  either  executed,  which 

is  such  a  fine  as  of  his  own  force  giveth  a  present  posses- 
sion (or  at  the  least  in  law)  unto  the  cognisee,  so  *that  he       *  P.  4» 
needeth  no  writ  of  Haherefacua  seithuim,'  or  other  means 
for  the  execution  thereof,  but  he  may  enter;  of  which 
sort  is  a  fine  tur  eogniitmce  dt  drmt  come  ceo  que  Uad  de 


(g)  A  line  may  be  engrossed  at  any  time  after  it  is  levied.    Sir  J.  Brwiuri  casf.  Dyer,  954  a. 

Lmnl  96.    Indeed  it  is  not  absolutely  necessary  tbat  it  sboold  be  enfrossed  at  aU,  provided  it  ia 

mrded.     Co.  Read.  l.    Wbere  however  it  is  engrossed,  tlie  engrossment  or  cbtrograph  is  evi«lenea 

the  fine  (Gilb.  Evtd.  95*    Bull.  N.  P.  SS9.>;  and  no  averment  can  he  made  against  it.    t  Inst. 

Djer,  89  b.    Lio^  v.  lard  Say  and  SeU^  1  Bro.  P.  C.  379.    10  Mod.  4t.    And  if  there  it 

dtferesKe  between  the  record  of  the  fine  which  remains  in  the  possession  of  the  chirograpberp 

tbe  pTtmeipiile  rtcerdum^  and  the  record  which  remains  with  the  catfos  hrmmmt  the  latter  shall 

aaseiKled,  and  made  according  to  tiie  former.    3  Leon.  183. 

(A)  By  ▼irtoc  ff  the  act  of  the  31  EUx.  c.  t.  fines,  when  levied  with  prockmationt,  are  to  be  pro« 
low  times ;  once  in  the  term  in  which  they  are  engrossed,  and  once  in  each  of  tlie  three  sue-, 
liaa  teraa.    The  statnte  reqnires  the  proclamations  to  be  nuide  during  the  term,  and  when  the 
are  actnaHy  sitting;  so  that  if  aiw  of  the  proclamations  are  made  out  of  the  term,  or  on  a 
'  mr  otlwr  festival  day  on  which  the  judges  do  not  sit  (being  diet  aoniandiCTCs),  the  proelama> 
will  be  aU  void.    8ee  FUk  v.  Broekett^  Plow.  265.    Dyer,  181  b.    And  If  the  proclamations  are 
made  on  a  day  wtiich  Is  die$jwndici^  yet  if  the  contrary  appears  from  tfaerscord  of  the  fine,  the 
itftosH  are  void*    When  thereibre  a  fine  is  intended  to  bar  an  entail,  or  to  gain  or  coi^rm 
by  non-chum,  it  Is  of  importance  to  see  that  the  proclamatioBs  are  duly  made :  and  whea 
i  mte  ia  given  in  evidence,  the  proclamations  must  be  proved  by  a  copy  examined  with  the  roll. 
C5.     KalL  N.  P.  t29.    If  the  conusee  dies  before  the  procfaimations  aie  ande,  his  heir  may 
tkem  to  be  made.    See  3  Rep.  86  b.  and  Cro.  Elti.  699.    And  if  the  conusor  (being  tenant  in 
Kea  before  they  are  all  made,  hts  issue  in  tail  will  nevertheless  be  barred,  provided  they  are 
rda  duly  made :  and  the  entry  or  ctetm  of  the  issue  in  tail  before  the  procbunatioaa  are  all 
will  not  prevent  the  operation  of  die  fine.    3  Kep.  84,  89. 

ly  be  proper  to  observe,  that  if  a  fine  was  intended  to  have  been  levied  with  proclamations, 

pfoclansatiotts  were  not  made,  or  not  duly  made,  it  will  nevertheless  be  a  good  fine  at  common 

^(PyeVy  216  a.    1  Biilst  je06.) ;  and  would  be  sufficient  to  bar  dower,  to  pass  the  estate  of  a  feme 

crt,  &e.    But  see  furtheir  on  fbe  operation  ff  suchf  Upe  updef  tha  hca^s  ^t*  DiscoatittuaBca,  Ba* 

fy  KeM-cWaiy  Sec,  ' 


mmdinef  wUch  is  in  very  deed  the  beat  aad  BureBtkiod 
of  fine  of  all,  and  is  thii8»  ei  eU  eaneardia  imlUp  McUicet  mtod 
predicfA,recopun9erk  imtmmUL  prtdi^  cmm  periimm  tme  Co.  7.  as. 
JIM  tphMt  B.^Uequ€  idem  B.  kabet  de  dam  jmwdiee  A .  4* 
ilP  remiiU,  Sfc.  and  this  kind  of  fine  doth  always  suppose 
a  feoffment,  or  gift  preeedent  of  the  same  thing  whereof 
the  fine  is  had,  which  the  fine  is  to  corroborate  and 
strengthen  (t) :  or  it  is  execntory,  which  is  such  a  fine  as  of 
his  own  force  doth  not  execute  the  possession  in  the 
cognisee,  and  of  this  sort  is  a  fine  Mr  cognizance  de  droit 
tmUvm^  when  the  party  that  doth  levy  Uie  fine  is  seised 
of  the  thing,  and  he  to  whom  the  fine  is  levied  hath  no 
freehold  therein,  but  it  passeth  by  the  fine(A) :  And  a  fine 
mtr  doiUp  grtad^  releoie^  om  comJirmaHan,  whidi  is  after  this 
manner.    Et  est  eoneordia  Udi»,  sc,  quodprmdicf  A.  eon- 
ceifi^  et  reddidit  tememetUa  pradictm  eum  pertim^  pr^ttf  B. 
et  kared^  mf  dnramte  vita  iprivM  A,    Et  prmdict'  A.  war- 
roiU'  |med'  cmm  pertuC  prm/af  B.  Sf  kmed^  mm  toia  vita 
iptiuM  A.    Or  thus,  Et  tit,  Ijfc.  qwod  prmV  A.  concesft'e 
pra^  B.  tenemental  i^e.    Attend*  eidem  B.  pro  termimo 
vit^e  $um.    Or  thus,  Et  est,  ^,  auodprtetF  A.  reeogneverii 
tenementa  pradic^  cum  pertinen  erne  ju$  tptitct  B.  S^  ille 
ei  reddidit  in  eadem  curia  kabentF,ifc,    Or  a  fine  mr  Done 
ou  Orant  ehRender^  which  is  thus,  Et  e$t  oonconUa  taHs 
$c.  quod  pradict!'  A.  racoonorert/,  Sfc.  nt  iW  qum  idem  B. 
habet  de  dono  pnedic^  A.  et  iff  remintf  Sfc   et  pro  hoc 
prmdie^  B.  ooneeeeit  tenementa  piwdie^  cam  pertinen^  pne- 
ja^  A.  et  iffei  reddidit  in  eadem  Curia  habendum  et  tenauf^ 
^e.    And  if  these  kind  of  fines  be  not  levied,  or  such 
irender  made  unto  them  th»t  be  in  possession  at  the  time 
of  the  fines  levied,  the  cognisees  must  enter  ot  have  writs 
of  Habere  faeioi  setttiumi,  according  to  their  several  oasest 
for  the  obtaining  of  their  possessions.    But  if  at  the  time 
of  levying  of  such  an  executory  fine,  the  party  unto  whom 
the  estate  is  limited  be  in  possession  of  the  lands  passed, 
he  shall  not  need  any  writ  of  execution  to  put  him  in  pos* 
session,  for  then  the  fine  will  enure  by  way  of  extinguish* 
ment  of  right,  and  doth  not  alter  the  estate  or  possession 
of  the  cognisee,  however  perchance  it  doth  better  it(0. 
The  fine  sur  comuance  de  droit,  tantum  also  doth  serve 
sometimes  to  make  a  surrender,  and  then  it  is  therein  re- 
cited, that  the  conusor  hath  an  estate  for  life,  and  the 
conusee  the  reversion:   and  sometimes  it  doth  serve  to 
>  ■  I        ]  ■  .1  ,  ■  '      >i 

<t)  And  in  Kspect  of  the  hdghth  of  tfais  fine,  a  fee-simple  may  pass  without  the  word  '*  hdn.^ 
Go.Iitti»b.    ViB.  Abr.  (N.  b  3.)  plea  19. 

(k)  And  vests  in  the  conn^ee  before  entiy.    Co.  Lift.  ^66  b.    This  fine,  bring   sur  amutaM  ll 
4r9ity  also  conveys  a  fee^hnple  withoot  the  word  '*  heirs."    6  Co.  Read.  7.  , 

(I)  ftinee  the  statute  of  omss,  f7  H.  8.  writs  of  possession  are  never  sned  oat  where  fines  are  leT^j 
to  uses;  and  the  reason  assigned  is,  that  the  statute  executes  the  possession  totiieose.    Pig*  ^ 
Booth,  250.    The  reason  however  on  which  they  have  been  discontinued  docs  not  appear  a  very 
factory  one ;  for  it  will  be  observed,  that  the  statute  of  uses  ouly  operates  upon  «  sostn  yrr" 
trmMi;  and  if  before  the  statute  spch  seisin  was  created  by  the  sheriff  giving  possession,  a 
possession  would  appear  to  be  equally  neccssaiy  since  the  statute ;  for  the  statute  itself  en 
aeiain,  bat  merely  operates  upon  a  pre-existing  one.    But  tliough  the  doctrine  that  tliere  is  n^ 
cessity  for  a  writ  of  possession  where  the  fine  u  levied  to  uses,  does  not  seem  to  rest  upon  a  i 
irroiind,  ^et  it  has  been  too  long  established  and  too  long  acquiesced  in,  to  render  it  at  all  pf 
that  it  wai  ever  be  disturbed,    tiiy  the  act  of  die  4  &  5  Ann.  c.  16.  attornment  A^ter  a  fine  is 
lumecessary. 
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grant  a  reyersion,  and  then  tlie  particular  estate  is  redled 
to  be  in  another,  and  that  the  conusor  viUeth  that  the  other 
shaO  have  the  reversion,  or  that  the  land  shall  remain  to 
the  other,  after  the  particular  estate  spent.  A  fine  also 
is  either  sin^e,  which  is  such  a  fine  by  which  an  estate  is 
g;ranted  to  the  cognisee,  nn^  nothing  granted  or  rendered 
back  again  to  the  cognisor  bjr  the  cognisee :  or  it  is  double, 
which  is  such  a  fine  as  doth  contain  a  grant,  and  render 
back  again  either  of  the  land  *itseK,  or  c^  some  rent,  com**  *  P.  fi^ 
mon  or  other  thing  out  of  it  to  the  cognisor  for  some 
estate,  limiting  thereby  many  times  remainders  to  strangers 
which  be  not  named  in  the  writ  of  covenant,  which  also 
18  sometimes  with  reservation  of  rent,  clause  of  distress, 
and  grant  of  the  same  over, 
fiy^'ff'^^  ^  The  manner  and  order  of  suing  out  or  levying  of  a  fine  4.  Thei 
Ir^n^Hno  '*  *^^*'  ^"^*'  ^ete  is  an  original  writ  sued  out,  and  and  order  of  le* 
IB  E.  1.  W«t.  *****  n*ay  ^  a  writ  of  ilfem^,  WarraniiiB  carta:,  de  coanie-  ^""^  •^•*«*» 
8yiB.«t0Bpn.  tndimbuM  etservUiiSf  or  any  writ  of  right,  ^for  upon  thes^ 
V^'^'J?'  or  any  other  writ  whereby  land  is  demanaed  or  may  bo 
iwT  ""^  recovered,  a  fine  may  be  levied);  but  the  most  usual  writ 
whereupon  a  fine  is  levied  is  a  writ  of  covenant ;  an^ 
whilst  this  writ  is  depending,  (for  howsoever  it  be  the  com- 
mon practice  to  take  out  a  dednmu  foteUaUm,  and  ham 
the  conusance  of  a  fine  before  any  original  writ  be  sued 
forth,  yet  the  original  writ  is  always  supposed  in  law  to 
precede  the  dedimnu  potetiaiemp  and  therefore  doth  and 
must  evermore  bear  lesle  before  it(m),  or  else  it  is  errone- 
ous) after  the  original  writ  sued  forth,  there  is  a  precipe^ 
which  is  the  tituling  of  the  writ  whereupon  the  fine  is  le- 
vied, and  the  concord  and  agreement  of  the  parties,  both 
which  are  fairly  written,  and  that  most  commonly  in  pmreh- 
ment ;  after  this,  the  party  or  parties  that  is  or  are  to  ac- 
knowledge and  levy  the  fine,  is  or  are  to  come  in  person 
before  him  or  them  that  have  power  to  take  the  same  co- 
nusance, who  are  to  take  notice  of  the  persons,  that  if  there 
be  any  woman  that  hath  a  husband  amdhest  the  conusors 
in  the  fine,  thev  do  examine  her  whether  she  be  willing  and 
do  it  freely  without  compulsion  of  her  husband.  After  this» 
all  the  parties  that  are  to  levy  the  fine  are  to  declare  them- 
selves before  the  judges  or  commissioners,  having  power 
to  take  the  same  conusance,  to  be  willing  to  pass  their  right 
in  the  lands  according  to  the  agreement,  and  to  subscribe 
their  names  or  marks  to  the  ooneord  :  and  if  it  be  taken 
by  a  special  dedhmts  paiestatem,  it  is  to  be  returned  and 
certified  under  the  hands  and  seals  of  the  commissioners  (a) 
into  the  court  of  common  pleas,  that  it  may  be  there  re- 
corded 


■1^ 


■(tt)  See  •ccof4ingly  Cro.  Eliz.  740,  Gotmrn  v.  WrigJUi  but  it  seems,  if  the  writ  of  covenant  and 
^   X  both  bear  .date  in  the  same  day,  it  is  not  error.    Anatdall  v.  Arui¥liUly  ibid.  677.  t 

By  the  act  de  modo  levandi  fines,  the  parties  were  obliged  to  appear  personally  in,  court;  but 
brina  ffcqaently  attended  with  crcat  inconvenience,  an  ordinance  of  Edw.  9.  addressed  to  ibe 
(generally  called  the  statute  ofCarlisle),  contains  a  proviso,  that  if  any  person^  by  reason  of  ace, 
,..jney,  or  other  casualty,  was  unable  to  conie  into  court,  then  that  two  or  moreot  the  Jodses  should 
Is  the  party  and  receive-  his  acknowledpnent  of  tlie  fine :  and  that  if  only  one  of  the  judges  went, 
I  that  he  should  take  with  him  an  abbot,  a  prior,  or  a  knight.    Under  this  regulation  (though  not 
strictly  warranted  by  it)  has  grown  vp  the  practice  of  istuing  a  writ  of  Mhmu  pHeU^em 

(on 


OF  A  FINE.  cgiAF.ii. 

forded  and  finished.  And  there  the  party  ponivee  is  first 
to  compoand  with  the  king  for  his  licence,  for  which  he  is 
t^  pay  the  king's  silver,  anij  thereof  he  is  to  have  an  entry 
on  ^he  back  of  his  writ  of  eoreoant  (o),  and  then  he  is  to 
have  it  enrolled  by  the  cn$t^  brevium,  and  upon  Uiis  roll 
the  proclanii^tions  are  to  be  endorsed,  after  this,  it  is  to  be 
brought  to  the  cbirographer,  who  is  first  to  make  that  note 
thereof  that  is  called  the  notfs  of  the  fine  (;>) ;  and  hereupon 
if  it  be  a  remaiuder,  reversion,  rent  or  seignory,  whereof 
the  fine  is  levied,  the  writ  of  quid  juris  ofapiat,  per  qu<B 
^ervUia,  quem  reddUum  reddit^  as  the  case  requireth,  mast 
be  sued  forth.  And  after  this,  the  chirograpber  is  to  en- 
ter the  fine  of  record,  to  engross  it,  and  to  make  and  to 
-  ..  -  -  - 

(on  th»  sufOfcatioB  of  infirmity  in  the  parties),  authorizing  certain  commiMioners  therein  named,  to  take 
the  cognisance  or  ucknowledgntent  of  tlic  fine.  U  the  writ  of  dtdinms  ^tatoltem  anthoriiet  the  com- 
jais«ioners  to  take  the  acknowledgment  of  two  or  more  peraont,  and  they  do  not  all  make  the  acknow- 
ledgment," the  fine  wilt  iieverthck^sft  h6  good  aij^ainst  tlie  panics  who'  iio  acknowledi^e  It.  An.  Cro. 
EUz.  576.  As  the  dtdimkM  poti$t9tem  n^ltes,  that  a  ^rit  of  covenant  is  depending  i>etwe^  the  par- 
ties, it  ought,  strictly  speakins:,  to'b«'ar  date  after  the  writ  of  covenant.  If,  however,  it  bears  yUte  « 
the  same  day,  the  hue  wiU  be  good.  Cro.  Elii.  677.  6  Rep.  47  b.  Cro.  Jac.  11.  But  if  it  bean 
date  prior  to  the  writ  of  covenant,  it  will  be  b^d.  Hubert  v.  B'mUm^  1  RoH.  Abr.  791.  G^bmrn  v. 
Wrightf  Cro.  Ellz.  740.  So  the  dedimw  potesUitem  being  the  authority  vi hereby  the  rommissionen 
take  the  acknowledginenti  it  ought  strictly  to  be  sued  out  and  tested  before  tlie  date  of  the  acknow- 
ledgment  It  h^  baenheld,  however,  that  a  fine  was  good,  altliough  the  acknowledgment  was  takfn 
before  the  teste  of  the  dedi$mu  paietimtem.  ArgeHofn  v.  H>sl*o«r,  Cro.  Elis.  f75.  By  the^ct  of  the 
tS  Eliz.  c.  23.  s.  5,  the  commissumers  arc  directed  to  certify  the  acknowledgment  of  the  fine  within 
twelve  months  after  it  is  taken,  and  also  to  certify  the  day  and  year  on  which  it  was  taken  ;  and  If  aay 
of  the  commissioners  die  before  thev  have  certtltcd,  their  personal  representatives  mnst  certify  upoo  a 
writ  of  eeriiamri.  If  the  writ  of  iedimuM  poieHaiem  is  directed  to  two  or  more  joially,  and  only  one 
of  them  takes  Uie  acknowledgment,  the  fine  will  be  bad.  But  a  fine  witt  not  be  bad  on  account  of  a 
triflmg  error  in  the  return  made  by  tlie  commissioners,  as  by  certify ing  that  the  execution  of  the  writ 
appeared  in  a  certain  panel  annexed  to  the  writ,  instead  (as  it  ought  to  have  been),  in  a  certain  aeftcdir/f. 
Mif&rd  v.  F^raier,  Cro.  Jac.  77.  The  commissioners  numed  in  the  writ  of  dedimui  potaUUm  should 
be  very  careful  to  satisfy  themselves  that  the  parties  acknowledging  the  fine  are  really  the  proper  par* 
tics,  and  tlMttliey  are  of  sane  mind,  full  «ge,^kc;$  for  by  a  r^le  of  court,  of  Hilary  term  17  Geo.  t. 
(see  Wilson  on  Fines,  lOS^i  one  of  t^  cpmmissioucrs  is  reouircd  to  make  affidavit  that  be  '*  knew  the 
parties  acknowledging  such  fine ;  that  the  same  was  duly  signed  and  acknowledged ;  that  the  party  or 
parties  acknowledging,  and  also  the  commissionlrt  taking  the  same,  were  of  fml  age  and  competent 
understanding ;  ■  that  the  feme  covens  (if  any)  were  solely  and  separately  examined  apart  froai 
their  husbands,  and  freely  and  voluntarily  consented  to  acknowledge  the  same;  and  that  the  c<^nis<ir 
or  cognisors,  and  every  of  them,  knew  the  same  to  be  a  fine  to  pau  his,  her,  or  their  estate  or  estates.' 
The  same  rule  of  court  requires,  that  the  person  making  the  aflidavit  (except  wbere  the  persons  a»> 
knowledgtng  the  fine  are  in  Irrhmd,  or  beyond  flie  sea^),  sliall  be  an  attorney  of  some  of  the  c^uissf 
Westminster  Hall.  By  anotlier  rule  of  court,  of  Hilary  term  f6  &  27  Geo.  ?.  **  the  person  or  nersoas 
so  making  the  affidavit  are  to  swear  tliat  the  line  was  duly  signed  and  acknowled||;ed  upon  tlic  oayaail 
>ear  mentioned  in  the  caption ;  and  if  there  be  any  razure  or  interlineation  in  ^e  body  or  caption  «^ 
•iich  fine,  tlmt  such  raxurc  or  interlineation  was  made  before  the  party  or  parties'  signed  the  said 
«nd  before  the  caption  was  signed  by  the  commissionera.^ 

Rules  of  court  emanating  from  the  court,  it  may,  whenever  it  sees  fit,  dispense  with  fiie 
icrvance  of  them.    It  has  dispensed  with  the  above  roles,  so  fifr  as  to  receive  an  affidavit  of  the 
knoudedgnient  of  a  fine,  where  such  affidavit  vras  made  by  a'  commissioner  who  was  not  an  nttor 
In  a  case  where  the  coramissiouer  who  was  an  attorney  died  without  making  the  requisite  affidi 
Kstf  V.  iSkKA,  Barnes,  217.    So,  an  affidavit  stalii^  thexommissioner  named  in  a  de^Miais  ptittt 
io  be  an  attorney  of  the  court  of  king's  bench,  was  suffered  to  pass,  although  it  did  not  contam 
wordx,  *«  at  Westminster."    5  Taunt,  t63.    And  in  a  case  where  the  acknowledgment  waa  taken 
l^inburgh,  the  fine  waftsuiflfered  to  pass  without  au  affidavit  by  an  atlonwy  of  the  courts  at  Wcsr~ 
ster.    St-/oa  V.  Siii4:ta|r, )  Black.  Rep.  080.    Where,  iiid<^ed,  the  acknowledgment  of  a  fine  Isi 
abroad,  the  case  is  libt  within  the  above  noti<fed  rules  of  court.    FUetw&od  v.  Caleadm^  Baroes, 
.^eufAcocAr  V.  i|aa6iiry,  barntf8,'2l7. 

(o)  When  a  year  afad  u  diiy  have  elapsed  from  the  acknowledgment  of  a  fine,  an  affidavit  roust 
Uiadc,  that  all  those  who  depart  with  any  interest  by  the  fiuc  are  stillirving,  otherwise  the  king's  sil 
wi^  |iot  be  received.    Barnes,  215, 

(p)  Wiiif  h  niU5t  be  ibrollcd  in  the  proper  office,  according  to  the  statute  of  tlia  5  H.  4.  c.  S4. 
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delker  the  indentures  thereof  unto  the  oonimee  (9);  and  if 
it  be  a  fine  with  proelamations,  it  is  *to  be  proclaimed  *  P.  6L 
openly  in  the  court  of  common  pleas  once  every  one  of  the 
four  terms  next  after  the  ei^rossing  of  it,  (and  it  was  to 
be  proclaimed  within  the  county  where  the  land  did  lie  at 
every  assises  and  sessions  the  next  year  after  the  engross- 
ing of  it,  but  this  it  seems  is  not  necessary  now)  and  the 
next  term  after  the  engrossing  of  it  the  contents  thereof 
are  to  be  recorded  in  a  table,  made  for  that  purpose,  to  be 
•  sat  up  in  the  court  of  common  pleas  'at  Westminster  in 
an  open  place  all  the  term  time;  and  so  also  at  every 
assises,  the  fine  may  also  be  enrolled  and  exemplified. 
SUtnte  of  A  fine  is  a  record  as  of  great  antiquity,  so  of  a  high  na*  5.  TbeaataR, 

Jliw*.  I8E.1.  tore,  great  force,  and  much  credit  and  esteem ;  and  it  is  ^^'^ji.^^ 
^^•^  ^'*"''  ^®^  become  and  serves  for  a  formal  conveyance  of  land«  *  ^^ 
one  of  the  common  assurances  of  the  kingdom,  for  by  this 
means  a  man  may  convey  his  land  to  another  in  fee-simple, 
fee-tail,  for  llfe^  or  years,  with  reservatioq  of  re9t  also.  It 
is  therefore  called  a  feoffment  of  record  (r),  for  it  dpth 
countervail  a  feofiment  wiUi  livery  of  seisin  in  the  country, 
and  it  includeth  all  that  the  feoffment  doth ;  and  worketh 
further  of  his  own  nature,  and  it  is  indeed  for  many  pur- 
poses the  best  and  most  excellent  assurance  of  all  others, 
for  by  the  ancient  common  law  it  was  so  high  a  bar,  and 
of  so  great  force,  and  of  so  strong  a  nature  in  itself,  that 
It  did  conclude  and  bar  not  only  such  as  were  parties  and 
privies  thereto  and  their  heirs,  but  all  others  of  full  age» 
'  out  of  prison,  of  good  memory,  and  widiin  the  four  seas, 
the  day  of  the  fine  levied,  if  the^  did  not  make  their  claim 
within  a  year  and  a  day.  A^d  it  is  still  of  that  force,  al-* 
beit  it  be  somewhat  enfeebled  by  some  statutes,  that  either 
it  pasaeth  all  the  right  and  interest  of  the  conusor  to  th« 
conusee,  or  e|se  it  worketh  by  way  of  extinguishment  and  v 

estoppel  (s\  an4  ^oth  perpetually  bar  the  conusor  and  his 
heirs  of  a&  present  and  future  right  and  possibility  of  right 
or  other  eoUateral  benefit  to  the  thing  whereof  the  fine  i» 
levied.    And  if  it  be  a  fine  with  proclamations,  it  doth  in 
time  become  a  perpetua)  bar  to  all  others  also,  that  have 
right,  except  they  do  take  eare  to  prevent  the  bar  by  their 
claim,  action,  or  entry,  within  five  yean  after  the  proel»- 
inations  ended.    And  it  barreth  entails  peremptorily  whe- 
ther the  heir  do  <4sii^  within  five  years  or  not,  if  he  make 
his  diim  by  him  t&at  levied  the  fine. 
I  ▼««.  Symb,         Any  person  male  or  female,  body  sole,  or  corporate,  that  «.  WkatrinOI 
bUstnicf  of  hath  CB^i^itj  to  grant,  or  is  able  to  be  a  grantor  by  a  deed,  J^^^i^jJ^. 
'^■w-  17E.^.  niay  levy  a  fine  and  be  a  conusor  therein,  but  there  arecer-  i^^  how,   ' 
nU^Jii    *•"»  persons  prohibited  by  law,  which  the  judges  or  com-  t.  Inreitpccter 
^i  Peit^    missioners  that  take  the  conusance  of  fines  ought  not  to  tlici>€min« 


(fl)  Thifsilr  it  b  aMnl  to  eomplete  the  mdenlarcs  of  the  fine  immediately  on  its  being  levied,  yet 
be  many  ytun  between  the  levying  and  the  engrowin^  of  a  fine.    Flowd.  366, 


(r)  See  supra,  page  «,  note  {b\  as  to  the  accuracy  of  calling  a  fine  a  feoffment  upon  record. 
U  WbenTlt  i.%^hed  to  bU  a  mere  possibility  in  lands  (as  tlie  hone  of  succession  T'  "S\««  J>^' 
aJLareat  haa  to  his  ancestor),  a  fine  levied  of  tlie  lands  vi^Ul  operate  by  estoppel,  provided  «nc  larni* 
Zvmrds  actually  descend  upon  the  party  levying  it.    But  this  is  to  be  ""d^?*^*^ /'^^.^^^^^j'^^S 
the  aaeestor  is  sekid  in  fee :  where  he  U  only  seised  in  tail,  the  fine,  it  u  conceived,  though  Ifviea  ^  im 
}  indoimlioDfy  has  no  operation.    See  infra,  p4gc  26,  note  (i;. 
^    '  aduiit 
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therevnto  tmd   ^init  or  recehre,  and  yet  if  thej  do  admit  them,  unA  a  fine  seet  f 4.   Fiti. 
their eapacity;  be  loTied  by  such  persons,  the  fine  is  good  and  nnavoid-  T^^^^i^ 
viAby,  or  to     able,  Jlen  mm  debet,  ied  factum  vakt:  and  of  this  sort  are  JJ^^J^^l"^ 
J™^j^JJ^j   madmen,  lunatics  (f),  viluiins,  Idiots,  men  that  have  the  le-  Niuab.4l 
and  who  ma/  '  ^h^^i^J*  doting  old  persons  that  want  discretion,  drunken 
beconuaonor   men,  and  men  that  are  forced  to  *it  by  threatening,  impri- 
eonnwes ;  and  gonment,  or  the  like,  also  snch  as  are  bom  blind,  deaf,  and 
^  •p"i"'**  dumb,  but  a  man  that  becomes  so  accidentally  may  be  re- 
1^    jfjl     ,     ceived,  and  ought  not  to  be  refused.    Also  persons  at- 
fnrrkf.        *     tainted  of  felony  or  treason  ought  not  to  be  received  to  lery 
PersoBB  a^       a  fine,  but  such  persons  being  admitted  to  ler^  a  fine,  the 
<>int«  fine  will  be  gooa  against  all  persons  but  the  king  and  the 

lord  of  whom  their  lands  wnereof  the  fine  is  levied,  are 
held  for  their  times :  but  persons  waived  or  oudawed  in 
laAats.  personal  actions  only  ought  not  to  be  refused.     '^AIso  in-  ^fr  E.5. 5f. 

tants  ought  not  to  be  received  to  levy  a  fine,  and  yet  if  an  Cromp.  Jar. 
infant  be  admitted  to  levy  a  fine,  and  he  do  not  avoid  by  ^  lo  E.  4. 
writ  of  error  during  his  minority  (as  he  may  if  it  be  not  a 
fine  iter  grani  et  render  in  tail,  or  for  life,)  the  fine  will  be 

Sood  for  ever  against  him  and  all  others.    *»  And  if  he  die  JPeA,sect.if. 
uring  his  nonage,  before  he  hath  avoided  it,  it  se^ms  his  Ejj^^riSa- 
heir  can  never  avoid  it,  and  yet  upon  this  point  the  judges  ^^t^  opinkNi 
of  the  common  pleas  have  been  divided  on  a  solenm  argu-  in  private. 


(I)  All  peneiit  of  amoiind  mind,  are,  generally  speaking.  Incapable  of  levying  fineay  aad  tW 
de  modo  levandi  fines,  expresslv  directs,  that  snch  persons  shaHnotbe  permitted  to  ackanwledga  n 
Ifaie.  If,  however,  an  idiot,  or  otiicr  person  of  nnsonnd  mind,  sbonld  be  pecmitted  to  levy  a  fine,  wadb 
fine,  it  would  seem,  and  also  the  declaration  of  nses,  is  good  «<  low,  and  eamiot  be  avoided.  BmMtfB 
cose,  IS  Rep.  1S4.  Lnohu'M  rasf,  tO  Kcp.  42.  Winch.  106.  il/anclcU's  our,  19  Rep.  123. ;  and  see 
10  Rep.  4t.  t  Rep.  58.  La  the  caxe,  however,  of  Luier  v.  Utter  (Barnes,  218.)  the  court  nude  a  mlc 
to  shew  cause,  why  a  fine  levied  by  a  person  asserted  to  be  insane,  should  not  be  vacated,  and  tbe  party 
was  bronxht  into  court  and  cxammed  by  tbe  chief  justice,  but  appearing  to  be  a  person  of  a  good  ca« 
pacity,  the  rule  vat  discharged,  and  the  fine  held  good.  ])nt  thongh  the  mle  was  diaebar^ed  becmuie 
the  party  was  found  to  be  ofsnmcieat  capacity,  yet  it  is  to  be  inferred,  that  the  court  wonhl  have  va> 
catffd  the  fine  had  the  party  been  found  wanting  in  capacity,  and  to  have  done  so  would  have  been 
agreeable,  it  is  apprehended,  to  the  justice  and  good  sense  of  the  thnig.  As  to  '<  the  high  natme  of 
fines,"  ^  dieir  soJenmity,"  of  "  not  allowing  an  averment  to  be  made  agahrat  any  fiict  which  ia  once 
upon  record,"  these  appear  but  weak  reasons  for  holding  that  an  idiot  or  madman  may  dispose  oC  bis 
property,  provided  be  dispose  of  it  by  fine.  And  as  to  any  danger  to  be  apprehended  to  tbe  jecarify  ^ 
fo$it9tUnu  from  reversing  fines  levied  by  per^ns  of  unsound  mind,  no  such  danger,  it  is  presmncd, 
could  possibly  exist,  but  rather  the  oontrarv ;  as  attempts  at  frand  would  be  thereby  discouraged,  and 
weak  men  more  effectually  shielded  from  the  arto  of  the  designing.  And  if  It  slmnkl  be  coatended, 
that  the  reversing  of  fines  levied  by  incompetent  persons,  would  affect  the  validity  of  suck  at  were 
levied  by  persons  who  were  not  incompetent ;  and  that  tiie  securitr  of  posiessions  would  in  timt  way 
be  endanipered,  no  fear,  it  is  presumed,  could  be  worse  founded ;  for,  as  it  would  rest  with  the  j«dges 
to  decide  as  to  the  competency  or  incompetency  of  the  parties,  they  would  take  care,  whilst  they  set 
aside  fines  levied  by  incompetent  persons,  to  support  snch  as  were  levied  by  persons  who  were  not  in* 
eoninetont. 

*  Tbe  case,  therefore,  of  lister  v.  Uster^  seems  to  Iwve  sound  sense  for  its-support,  fnd  is  entitled  to 
more  respect  than  the  cases  opposed  to  it  Indeed,  the  cases  opposed  to  it  appear  to  be  also  opposed 
to  an  express  act  of  parliament ;  for  to  bold  that  a  fine  by  an  idiot  is  good,  what  is  it  but  to  hoM  that 
bn  idiot  may  acknowledge  a  fine,  though  the  act  above  noticed  expressly  says  he  shall  ^at?  MTherea 
person  of  unsound  mind  is  permitted,  from  mbtake  or  otherwise,  to  levy  a  mie,  tbe  statute  de  SMMia 
levandi  fines  would  not  only  warrant,  but  it  is  conceived,  by  necessary  construction,  reqminm  the 
court  in  which  it  is  levied  to  vacate  such  fine.  Supposing,  however,  that  a  fine  by  a  person  of  nnsMind 
aiind  cannot  be  vacated  at  law,  yet  if  there  was  any /rand  in  obtaining  it  (and  it  is  hardly  poaslMe  tlwre 
•bould  not),  tbe  court  of  chancery  considers  the  parties  who  take  any  interest  under  It,  awl  with  no* 
tice  of  the  fraud,  as  trustees  for  the  parttps  defrauded,  and  will  decree  a  re-conveyance  of  the  Imad. 
Carturighi  v.  Pulteney,  2  Atk.  981  and  387.  Addimm  v.  Dawaon,  2  Vem.  678.  WeVff  v.  ITctty,  TotkilL 
99.  And  the  plea  of  non^ilaim  is  of  no  avail  in  cases  of  fraud.  The  interposition,  therefore,  of  ewAtf 
renders  the  doctrine  which  prevails  at  hiw  of  tlie  less  importance  (though  it  would  certainly  be  dcaiiw 
able  that  there  was  a  remedy  at  Imo  in  snch  cases) ;  and  the  rule  of  court,  vrbich  requires  an  alKilBsH 
from  one  of  the  commissioners  taking  the  fine,  that  the  conusors  were  of  competent  undftslaniliBg^ 
pfiTords  considerable  pittection  against  the  abase  of  obtaiaing  fines  from  persons  of  incompetent  andciw 
standing. 

ment^ 
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mtmif  Hhd  «f  this  Jiui.  Dod.  in  VlJae.  made^a  qiiere  («%    • 

M7  E.  5. 58.     *  Also  women  that  bore  hiuibands  OQ|i:ht  not  to  be  admitted  Women  eo- 

^ f"  Vf *        alone  wKboot  tiieir  bnsbands  to  levy  fines,  and  ret  if  sncb  a  vert* 

MlTflect.^    womaii  alone  levy  a  fin«  of  her  own  land  she  bath  in  fee- 

^^^^  simnle,  and  ber  bnsband  do  not  avoid  it  (as  be  may  if  b^ 

Co.7/a.  ▼ill)  by  writ  of  error,  entry  or  otberwise  daring  ber  Iife» 

or  after  ber  deatb  daring  bis  own  life,  if  be  be  tenant  by 

tbe  cmrtesjTf  this  is  now  a  good  fine,  and  will  bind  ber  and 

ber  heirs  for  erer,  except  she  be  an  infant  at  tbe  time  of 

tbe  fine  levied,  and  ber  bosband  happen  to  die  daring  ber 

«     auBorityy  for  then  in  that  ease,  if  it  be  not  a  fine  tut  grant 

€i  remder  to  her  in  tail  or  for  life,  she  may  avoid  it  during 

her  nrinority,  l^t  if  the  covertore  continne  nntil  heir  futt 

age,  in  that  ease  she  cannot  avoid  it  except  ber  basband 

join  with  ber  in  it ;  bat  tbe  basband  and  wife  oogbt  to  be 

received  togefher  to  levy  any  fine  of  her  land  (v).    If  sach 

persons 

'■■■'■  ■  ■■■■■■IWUM.IBIllWIIIIIl  .III!  ,1  ...  ■!■  ..ii  ■!! m» 
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(m)  The  law  mskct  •  dMnetloB,  with  respeot  to  an  infant,  between  matten  of  record  and  wmitef*  ta 

E> ;  tlie  UMm'  be  nay  avoid  eitlMflr  bcfiire  or  after  he  conei  of  Aili  a|;e,  but  tbe  Mwter  Anly  ^tiring 
BMBority;  becaine  mtiter$  ^  rteord^  as  AMt»  are  jndietal  acts,  and  taken  by  a  court,  or  a  judge ; 
and  therefore  Ae  non-a|^  of  tbe  party  to  avoid  the  same  abatt  be  tried  6y  tMpMttta  ^the  perwu  qfike 
iftfmU  by  the  jmdge^  which  cannot  be  done  after  his  full  age ;  bat  if  a  vrrit  of  error  b  broiif?ht  bjr 
the  what  lo  rerene  a  fine  for  non«ge,  and  it  Is  recorded  tint  he  is  within  age,  and  heafterwanls  di«i 
before  the  fine  is  leversed,  bit  heir  nwy  reverse  It;  or  if  he  comes  of  fnll  age  before  the  reversal  is 
coapiele,  it  nay  be  reversed  after  his  fidi  age.  Co*Litt.  I3la.  380b&  Cro.Jae.tSO.  2liist.483. 
MoM^SMi    It  Mod.  444. 

]f^  hanefei,  after  his  non-age  is  recorded,  and  before  the  fine  is  reversed,  he  shonid  come  of  age 
lad  levy  another  ftie,  the  second  fine  will  prevent  bis  reversing  the  first.  See  Hmi'scase,  10  Vin. 
Abr.id.  In  re  versing  a  fine  by  an  infant,  the  coortnay  examine  him  npon  an  oath  of  roir  dire,  or  inform 
thenoelves  by  the  evidence  of  Us  paieats,  by  regbters  of  baptisns,  or  any  other  hind  of  evidence. 
Rett.  Abr.  573.  All  persons  making  any  complaint  against  fines  acknowledged  by  infants,  femes  co- 
vert withoot  the  consent  of  thdr  bnsbands,  or  persons  of  nonsane  memoty,  or  otherwise  disabled  by 
law  ta  admewledge  the  same,  or  by  any  person  in  the  name  of  another,  or  by  the  like  deceit,  and  ob- 
tMung  rales  lor  Uie  slaying  of  snoh  fines,  nn^  attend  to  the  directions  tontalned  in  the  rules  of  court 
■ide  m  Hilary  tctn  S8  &  S9  Car.  S.,  and  Easter  term  29  On*.  S. 

Till  a  Ihn  levied  by  an  infant  is  reversed,  the  declaration  of  the  uses  will  be  good,  t  Rep.  58  a. 
10  Rep.  4t.  IS  Rep.  124.  1  Ves.  S04.  Hob.  224.  It  will  be  proper  to  notice  that  by  virtue  of  the 
ftitate  of  the  7  Ann.  c.  19.  infant  tmstees  and  mortgagees  may,  nnder  tbe  direction  of  the  court  of 
chaaeefy  or  excfaemnr,  emvey  the  trust  or  mortgage  estate ;  and  where  the  inlant  trustee  or  mortgagee 
cenU  not  oonvey,  if  of  age,  withont  a  fine,  the  court  will  order  him  to  levy  a  fine.  Er  jmrte  Mmn^ 
5A1k.  479.  3  F.  Wms.  S87.  Lombe  v.  Lmbey  Barnes,  217.  See  the  act  of  tlie  4  Geo.  3.  c  IIS. 
Msbling  nfiuDts,  traslees  af  lands  within  the  counties  palatine  of  Chester,  Lancaster,  and  Durhwuf . 
and  In  Oie  principality  of  Wales,  and  within  the  duchy  of  Lancaster,  to  convey  under  the  direction 
•f  their  respective  eomrtt. 

.  (»>  It  is  loo  well  known  to  require  notffng,  that  a  fine  levied  by  a  feme  coVert,  either  of  her  own 
nhenlance,  or  to  bar  ber  jointure  or  dower  in  ber  husband's  estate,  is  binding  npon  her  where  her 
hnhand  joins  hi  levying  it.  And  If  she  levies  a  fine  without  her  husband,  and  it  does  wt  appear  oa 
theaecordof  .the  fine  ttait  she  was  under  covertnre  (1  Sid.  122.),  tlie  fine  will  be  a  Imut  to  her  and  her 
heirs,  i  Inst.  46.  (a).  Hob.  225.  7  Rep.  8.  (a).  10  Rep.  43.  (a).  Tbe  husband  however  nuiy  enter 
mddeicatinehflM,  either  during  the  coverture,  in  order  to  restore  himself  to  ttie  interest  which 
he  had  la  her  lands  jars  uzarM;  pr  after  her  decease,  in  order  to  obtain  his  estate  by  the  curtesy  ; 
and  If  the  hnshandnvoidB  tiiefine  during  the  cwerturey  neitlier  the  wife  or  her  heirs  will  be  bound  l)y 
it  1  laat.  4d.  (a),  n.  7.  And  the  fine  will  be  avoided  as  to  the  whole  of  the  lands,  by  the  huiiband 
fining  into  a  part  of  them.  Jlfoyo  v.  Coombes,  l  Freein.  Rep.  396.  I'ollexf.  164. 
In  the  case  of  •Masan  v.  OgUb^y  S  P.  Wms.  <277,  it  appears  that  a  bill  of  iadictment  was  preferred 
nnarried  woman  for  a  fraud,  in  levying  a  fine  as  n  feme  sole. 

tg^  a  married  woman  will  not,  urenenilly  speaking,  l>c  permitted  to  lev>'  a  fine  without  herhufrj 

coBcnrrence,  if  it  is  knovm  that  she  is  under  coverture,  yet  in  certain  cases  the  court  has 

lit:  as  in  a  case  where  tiie  bnsband,  after  selling  the  estate  and  executing  the  conveyance, 

lecenae  insane;  the  coart  observing  that  there  appeared  to  be  no  .obiection  to  the  acknowled^- 

being  taken,  adding  eoleot  ^wmtum*    Stead  v.  Irard,  1  lios.  &  Pnl.  New  Rep.  312.    So  where 

itannd  aold  lands  and  covenanted  tlmt  he  and  his  wife,  wben  of  age,  would  levy  a  fine,  and  the 

afhpTwards  going  abroad,  the  wife*s  acknowledgment,  de  bene  eue,  w«is  taken  by  the  chie( 

JUertm^e  caee^  2  Bl.  Kep.  1205.    But  see  Abney's  case,  1  Taunt.  R(  p.  37.    On   account 

of  itf  appMring  on  the  record  of  the  fine^  that  the  wife  was  uudci-  coverture,  such  a  fino 

could 
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frmritiftMi    persons  as  .are  ctTilly  dead,  as  Man,  monks,  and  tke  Ifte^  Whu  Syab. 

be  admitted  to  levy  a  fine,  the  fine  is  Toid.    B«l  sock  oinl  ^^  t-  i^et  % 
bodies  as  have  absolute  estate  in  their  possessions,  as  mayor  co  T  W8.^t^ 
and  eommonalty,  dean  and  chapter,  colleges,  and  other  so-  in  Ma^aim^ 
cieties  corporate,  may  levy  fines  of  the  lands  they  hdd  in  CoUcgc  csm. 
common,  even  by  the  common  law,  and  such  fines  are 
good;  but  ecclesiastical  persons,  as  bishops,  deans,  roas- 
ters of  hospitals,  parsons,  vicars,  prebends,  and  smdi  like, 
are  by  divers  statutes  restrained  to  levy  fines  of  their  tfir 
iritual  inheritances  (x). 

Any  person  that  hath  ciqpacity  to  take  by  grant,  or  may  3H.6.4f. 
be.  a  grantee  by  deed,  may  take  by  fine  and  be  a  oonnsee  ^  ^-  ^  ^- 
therein,  as  any  person  mide  or  female,  of  ftdl  age  or  mider  24  eI^^ 
age,  whether  it  be  a  feme  oseerl  (jr)»  mad  person,  InnaliG, 
idiot,  any  |)erson  in  prison,  or  beyond  the  sea,  also  any 
person  attainted  of  felony  or  treason,  ,or  outlawed  in  any 

Crsonal  action,  a  bastard,  clerk  convict,  or  alien,  may 
conusee  in  a  fine,  and  a  fine  levied  to  such  persons  is 
good.    <*  Also  corporations  spiritual  and  temponl  maybe  «5H.7.95w 
*P.  ^       eonusees  in  fines,  and  fines  *levied  to  .them  are  good ;  but  19  H.  6.  «&. 
before  the  engrossing  of  such  fines  there  goeth  always  a  .^T^  ^^^ 
writ  to  the  justices  of  the  common  pleas,  ^tieil  permiiiani 
Jinem  tttcm  ieoari.    But  such  persons  as  are  civilly  dead, 
as  friars,  monks,  and  the  like,  cannot  be  eonusees  in  n 
fine,  and  therefore  a  fine  levied  to  sueh  persons  is  void. 

llie  names  of  cognisors  and  cognisees  in  fines  must  be  yi^^gt,  Symb. 
certainly  set  down,  and  they  must  for  the  most  part  be  iahb  Tract  «f 
described  by  their  right  names  of  baptism  and  surname,  Flacs. 
whether  they  be  king,  princes,  dukes,  marquisses,  earls, 
▼iscounts,  barons,  lords,  or  knights,  which  be  names  of 
^gmty,  but  some  of  these  are  sometimes  described  with* 
but  their  surname,  as  Gem^  CcmtM  iSblop.  JoiUimei  Jhtx 
LaneoBtr.  or  whether  they  be  esquires  or  gentlemen,  which 
be  names  of  worship  and  honour.    But  Uiese  additions  of 
names  of  dignity  and  honour  given  to  such  perscms  or  any 
others,  as  bishops  and  the  like,  are  used  in  fines  rather  oif 

could  be  of  little  avail,  for  tliere  being  error  appwent  on  the  record,  it  OHiy  be  avoided  evea  by  llw 
wife  liertelf  or  lier  lieirs.  If  liowever  it  was  levied  ms  6y  mfeme  «lf,  it  would  piolmbly  be  geod,  Itft 
the  wife  herself  eould  not  defeat  it,  and  if  the  conveyance  by  the  husband  contained  a  caw t want  that 
he  and  his  wife  wonid  levy  a  fine,  his  covenaati  it  is  premied,  wenM  estop  Urn  fiani  dafeating  It. 
fies  1  H.  Bl.  S41. 

InYhe  ease  of  a  fine  by  a  married  woman,  withont  her  husband's  concarreBce,  her  deolaiatioti  of  the 
Uses  will  be  good  so  long  as  the  fine  itself  remains  in  force.  JUsaMehTs  Mst,  it  Kep,  l$3.  stRepwas. 
JO  Rep.  4«.  (b).  ^  »         -r- 

A  fine  by  a  hnsbaad  aad  wife  wffi  reanfai  good,  thoagh  they  should  be  afterwards  divoroed.  Sat 
R<ri.  Abr.  SO. 

(x)  The  qncen  may  lev^  fines ;  an  alien  who  has  pnrchascd  land  cannot  levy  a  fine  If  the  eoert 
perceives  it ;  but  if  the  fine  is  levied,  it  li  good,  eicept  as  agamst  the  kinji,  and  shaU  never  be  re> 
versed.    Co.  Read.  17.    Densh.  R.  on  Fines,  15.    Persons  outlawed,  or  waived  m  peisonal  actions. 


may  levy  fines.  West.  Symb.  p. «.  s.  15.  If  a  tenant  in  tail,  gnilty  of  felony,  levies  a  fine  with  pro- 
clamations before  conviction,  snch  fine  will  bar  the  issue,  and  enure  to  tlie  benefit  of  the  lord.  Oa. 
Utt.  S  b.  n.  10.  1  Wils.  Kep.  f  SO.  Persons  deaf,  dnmb,  and  blind,  are  not  cmnpetcnt  to  levy  finei, 
unless  fiiey  can  express  their  meaning  by  writing  or  signs.    EM'*  mHj  Cart  55. 

If  any  person  levies  a  fine  in  the  name  of  any  other  person,  who  Is  not  privy  nor  consenting  thereto, 
and  shall  be  lawfully  convicted  thereof,  such  person  so  levying  the  fine,  simll,  by  Si  Jac.  1>  c.S6» 
snfler  death  without  benefit  of  clergy. 

(y)  If  a  fine  is  levied  to  a  married  woman  withont  her  husband,  the  husband  amy  avoid  it  &mrimc 
the  coverture,  or  she  hemelf  may  avoid  it  after  her  husband^j  death,  and  if  sh«  docs  not  agree  to  it 
after  she  becomes  sole  her  heir  m«y  avoid  It. 

eurtesy 
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curtesy  ihan  of  necesfitj,  for  they  are  not  needful  in  fineiL 
But  in  case  where  there  he  two  of  one  name  it  is  safe  to 
make  some  addition  by  way  of  distinction,  as  seMtor  and 
junior  an^  the  like. 
TH.4.n.  If  a  woman,  living  her  first  husband,  take  a  second 

husband,  and  with  him  and  by  his  name  acknowledge  a 
fine,  it  seems  this  is  void  because  of  this  mistake ;  but  if 
a  woman  with  her  right  husband,   by  a  wrong  christian 
name,  levy  a  fine  she  is  concluded  by  it,  and  cannot  avoid 
•1  Am.  pL  ti.   it  during  her  Hfe.    ^  And  yet  if  a  fine  be  levied  to  a  man 
and  bis  wife  by  a  wrong  name,  as  to  it.  and  Sibill  his  wife, 
'F.N.R.97a.    when  her  name  is  ItabM^  this  is  holden  to  be  void*    ^But 
Lilt  BnMR.        if  a  fine  be  levied  by  a  woman  by  the  name  of  Margery^ 
Met  M4.  when  her  name  is  Margaret,  or  by  the  name  of  Agmet^ 

when  her  name  is  ilime,   it  seems  this  fine  is  a  good 
fine. 
WntSyBb.         The  persons  or  judges  before  whom  a  fine  is  to  be  levied  f .  In  respect 
■U  raprs.         mf^  Qf  iwo  sorts,  for  some  arc  judges  only  at  the  time  of  J^***  £*!!*** 
the  cognisance,  and  certificate*  thereof,   and  others  are  J^B^Jicknoi^ 
judges  to  whom  the  cognisance  is  to  be  certified,  and  be-  Mged,  and 
lore  whom  it  is  to  be  recorded.    The  first  sort  are  such  tlw  p«nons 
as  have  power  to  take  such  cognisance,  either  ex  officio^  Si^hS*  ^^ 
and  by  virtue  of  their  offices;   or  by  some  commission  ^jJJ'ifSJU^ 
general  or  special  granted  nnto  them  by  the  king  out  of  corded.   And 
CSM.15E.  9.    chancery ;  ^  a^  all  or  any  two  of  the  justices  of  the  com-  what  pcnoat 
Mt.  de  Garlu.  mon  pleas  may  in  open  court  take  knowledge  of  fines  and  «ayt«ly  «>■•• 
^  Dyer  S44.       record  them  by  yirtue  of  their  office.    *»  Or  the  chief  jus-  JJ^<^£^ 
OnMp.  Jar.      lice  of  that  court  may  by  the  prerogattre  of  his  place  take  andwher^Ki 
cognisance  of  fines  in  any  place  out  of  the  court,  and  cer-  Imw,  and  tbs 
tify  the  same  without  any  writ  of  de^wuM  potestatem  (z) :  duty  of  mli 
*9iati5E.ll.    'and  so  also  as  it  seems  may  twp  of  the  justices  of  that  p^wow"^"*" 
Bvoa.  Fines  90.  court  with  the  consent  of  the  rest :  or  one  of  them  with  a 
^DyerS24.       knight  (but  this  is  not  usUal  at  this  dajy.)    ^  Also  justices 
Bfoo.  Fines      of  assise,  by  the  general  words  of  their  patents,  may  take 
^^  and  certify  cognisances  of  fines  without  any  special  dedimeut 

poiegtatem,  but  at  this  day  they  do  not  use  to  certify  them 
without  a  ^special  writ  of  dedimus  potestaiem.    And  fines       *P.  9« 
have  been  levied  before  justices  errants. 
Cnmp.Jnr.         Also  cognisances  of  fines  are  taken  by  a  special  writ  Dedmmf^^ 
91.  P.  N.  B.      igguing  ont  of  the  chancery  called  a  dedimm  patetiaiemp  ta^em,  1  tcidr 
p*0*  ^  ^^'    '^^^^y  commission  is  given  in  divers  cases  to  a  private 
■lan  for  the  speedii^  of  some  act  appertaining  to  a  judge 
npoih  a  surmise  that  the  parties  that  are  to  d»  the  same 
are  not  able  to  travel,  and  by  this  writ  upon  snch  a  sur- 
mise, power  may  be  given  to  any  serjeant  at  law  alone^  or 
to  any  knight  and  geraeman  together,  to  take  the  eonu- 
aanee  of  sneh  persons,  and  they  may  by  virtue  thereof 
*  Cnria.  59  St     take  the  same  *  either  of  all  or  some  of  the  parties ;  ""  and 
^iSL^MO       ^'^^  •*  '^  seems,  m  any  place  accordingly.    «» But  a  jua- 
.  ST^*      ^^>  ^^  ^^^^  person  being  cognisee  in  a  fine,  may  not  tak« 
die  cognisance  thereof  himself.    And  all  these  that  have 
power  to  take  the  conusancej  of  fines  are  to  take  great 
need  of  whom  they  do  take  the  same,  and  whom  they  do 

- 
(x^  Bat  the  chief  justice  of  Sni^nd  cannot,  nor  any  other  of  the  chief  jnttices  except  the  chief 
Mice  of  the  cottnen  picas,  whe  hath  tlOs  ai^thority  by  custom  and  not  by  any  statnte.    9  Co.  Read. 

admit 
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■dmil  to  make  raeh  connsanoet  before  them.    "".And  there^  •  34  H.  6.  i9. 
fore  tbey  are  to  see  that  they  know  the  parties  that  are  to  Broo.  Flacsiu 
be  cognisors,  that  they  suffer  not  one  man  to  make  a  conu-  S^"^  ^"' 
sance  In  another  man's  name  (a)»  and  that  thej  do  not  take 
any  conusance  from,  any  person  prohibited  by  law  (6),  for 
misdemeanors  by  such  persons  herein  are  pnnishahle  in 
the  star-chamber  (c).     ^  And  if  there  be  any  woman  that  r  4t  E.  s.  7. 
bath  a  husband  that  doth  join  with  her  hnaband  in  *the  ^^^*  ^^* 
conusance,  the  judges  or  commissioners  must  take  care  f^^  j)^^,,^ 
tbey  do  examine  her  whether  she  be  willinf^,  and  do  part  sutbikCttmnk 
^vith  her  right  in  the  land  wiUinffly,  or  by  compulsion  of  Jar.  55. 
her  husband,  for  albeit  she  be  made  to  do  it  by  compnlsioa 
of  her  husband,  yet  hath  she  no  way  to  reliere  nerself 
when  it  is  done.    *<And  after  the  commissioners  have  ^Sto^ssKL 
taken  the  same  cognisances  by  dedimuM  potegtateMf  they  <^bap.  3.  Dyer 
are  to  certify  the  same  truly,  and  the  day  and  year  when  ^^^ 
it  was  taken,  '  and  not  another  time  (for  this  may  be  a  '  Dyer  tw. 
misdemeanor  punishable  in  the  star-chamber)  and  to  return  ^>^<^P«  ^^' 
the  commission  into  tlie  pourt  of  common  pleas   under 
their  hands  and  seals  within  a  year  after  the  taking  pf  the 
same  conusance,  at  the  farthest.    '  And  If  they  refuse  to  'Registor,  6& 
return  or  certify  it,  the  party  grieved  may  by  a  writ  called  ^'  ^*  ^*  ^*^  ^ 
coffnitiouibw  admittendU  or  a  certiorari  compel  that  com- 
missioner that  hath  it  in  his  custody,  or  his  executor  or 
administrator  if  he  be  dead,  to  certify  it  (d),  .  ^  But  if  any  '  I>y«r  S4&i    - 
of  the  cognisors  happen  to  die  before  it  be  certified* .  then 
it  cannot  be  certified  at  all,  for  it  cannot  now  be  made  a 
good  fine.     "  And  so  also  (as  some  hold)  if  the  king  die.  "  1 H.  7. 9. 
♦But  if  the  king's  silver  be  entered  in  paper  or  upon  the  ^^^' Fmet, 
back  of  the  writ  of  covenant,  as  the  use  is,  and  the  narty  •  |>y^  ^so. 
die  after  thia,  in  this  case  the  fine  may  go  on,  and  wul  be  strit.  19.  £.'tk 
a  good  fine  notwithstanding  the  death  of  the  party.  4i.  44E.  S.  M. 

^^iiwdbuM  And  judges  for  the  recording  of  fines  be  the  justices  of 
mdmttendU,  the  common  pleas  only,  and  therefore  all  cognisances  of 
^  fines  roust  be  certified  thither,  for  in  that  court  only  (e), 

.*  P.  10.       and  not  in  any  other  of  the  courts  *of  record  at  Westmin- 
ster, or  in  other  inferior  courts,  or  ancient  demesne  (/), 


(a)  llie  statute  it  Jac.  1.  c.  86.  piakes  it  felony  for  one  penon  to  levy  a  6ne  in  tbe  name  of  anothct 
witnout  his  privity  or  consent. 

ib)  An  infant  (except  an  infant  trustee  or  mortgagee)  being  disabled  by  lawfiimi  levying  a  fine, 
the  court  of  C.  B.  ordered  an  information  to  be  prosecuted  against  the  commlnjoaers  who  took  tfaa 
conusance  of  a  fine  from  an  infant  £^mt  tenant  in  tail  with  her  husband,  and  the  fine  to  be  vacated, 
^aoad  the  feme  only.  HtUckmmCM  catCf  3  l^ev.  36.  see  also  Sajeant  Buddev*M  am  to  the  same  eHecC 
in  Skmtier's  Kep.  83. 

(c:)  1  he  jurisdiction  of  the  court  of  8tar-<ftamber  abolished  by  the  act  of  tbe  16  Car.  1.  cap.  10. 

{d)  For  the  rules  BMide  by  tbe  court  of  C.  B.  touching  the  certificate  of  the  commissioners,  and  of 

the  oath  to  be  made  of  the  aoknowledgoMBt  of  tlm  fine,  see  WiU.  8i  to  90.  and  see  supra  page  5» 

note  {n\ 

{e)  If  a  suit  is  depending  in  tbe  court  of  king's  bench  at  Westminster,  on  a  writ  qf  error,  a  finel^ied. 
in  that  court  would  be  pood.  See  Densh.  Read.  3.  and  13  Vin.  Abr.  217.  And  it  U  said  tlMt  a  liM 
levied  on  an  origimal  writ,  returnable  in  the  king's  bench,  is  not  yokl,  but  only  yoidaUe.  See  13  Via. 
Abr.  217.  Co.  Read.  9.  A  fine  levied  in  a  court  in^ich  has  no  jnrisdictiim  is  cormm  mmjmdicey  and 
absolutely  void. 

(/)  But  see  the  case  of  Hunt  v.  Brown,  1  Salk.  340.  Com,  Rep.  93. 1*4.  (and  see  Dy.  Ill  b.)  where 
the  court  resolved,  that  a  fine  may  be  levied  of  ancient  demesne  lands,  in  tbe  court  of  ancient  de- 
metae,  although  it  is  no  court  of  record.  But  such  a  fine,  when  levied  of  an  estate  taU,  has  only  tli* 
operation  of  a  fine  at  common  law.  and  will  not  bar  the  issn«  from  bringing  a  fonaedon ;  for  a  ^xm 
to  bar  an  estate  tail  must  be  levied  with  proclamations  pursuant  to  statute ;  and  there  is  bo  statute 
MThicli  authorues  procianiatiov  on  fines  in  a  court  of  ancient  demesne.    1  o  bar,  therefore,  an  estate 

tafi 
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>  50  A«.  pL  9.  are  fioes  to  be  levied*    *  But  by  special  grant  a  fine  maj 
TStatsE.  6.     be  levied  iB  a  baae  court.    ^And  bj  certain  acts  of  par* 
c  SK.  ^  H.  8.  liameat  fines  may  be  and  are  levied  in  the  connty  palatina 
c.^.  dElo.    ^f  Chester,  oonnty  palatine  of  Lancaster,  and  county  pa- 
latine of   Durham,  of  lands  lying  within  those  places. 
And  if  any  persons  do  take  conusance  of  fines  other  than 
auch  as  before  that  have  power,  or  any  other  persons  or 
judges  shall  record  fines,  or  they  shall  be  levied  in  any 
other  court  or  place. than  as  before,  such  fines  are  void. 
Slit  38  H.  8.         A  fine  may  be  levied^  of  all  things  whereof  a  Prttcipe  X  In  respect 
C.7.  WeiL        quod  reddat  lieth,  and  of  all  Unngs  which  are  inheritable  oftfaethins 
^^^     and  in  eue  at  the  time  of  the  fine  levied,  whether  the  thing  2^^J~evk^ 
sect.  f5. 50^**  ^  ecclesiastical  and  made  temporal,  or  temporal  (^).    Aa  and  of  wkit 
itt  ni€xpo4-     of  an  honor,  manor,  island^  barony,  eastie,  messuage,  eo^  tiiiiis^  s  fine 
tiMof  Deeds,    tage,  mill,  toft,  curtilage,  dove-house,  garden,  orchard,  may  be  levied 
"^  land^  meadow,  pasture,  wood,  underwood*  chapel,  river,  ^^^^]JJJ|J^ 

chauntry,  eorrody,  offiee,  fishing,  warren,  fair,  rectory, 
mines,  a  view  of  frank-pledge,  waife,  estray,  felon's  goods^  • 
deodands,  hospital,  furses,  heath,  moor,  rent,  common, 
advo w8on»  hundred,  way,  ferry,  franchise,  seigoory,  rever-. 
sion,  toll,  tallage,  pickage,  pontage,  aquitail,  services,  por- 
tion of  tithes,  oblations,  or  the  lUce  (A).    And  therefore 

fines 


niia  Indt  lield  in  sncient  demesne  a  recovery  is  necessary,  for  (as  we  liave  just  seen)  a  fine  in  Hm 
OBvrtaf  ancient  demesne  will  not  be  a  bar,  and  a  fine  in  tiie  comoMn  pleas  may  1»e  revetted  by  Ae 
lord.    Bat  seep.  23,  n.  (<). 

TIm  Isle  of  Ely  being  a  royal  franchise,  and  the  bishop  having  jara  r«|r«lM,  fines  may  be  levied  in 
dte  biiibop's  court  of  lands  within  the  franchise.  So  fines  may  oe  levied  6y  cmatom  (bat  not  withoat. 
a.  P.  1  Leon.  188.)  in  the  courts  of  cities  and  corporate  towns,  where  soch  courts  have  authority  to 
hold  pleas  of  famd.  See  Co.  Re.id.  9.  1  Lfon.  188.  BtaI  a  fine  levied  in  these  coorti  witt  not  bar  aa 
fslatetail.  Fines,  however,  in  the  courts  of  the  counties  pabtine  of  lAucaster,  Durham,  and  Ches* 
feer,  ia  the  portmoote  court  of  the  city  of  Chester,  and  in  tlie  courts  of  the  great  sessions  m  Wales, 
will,  when  doly  proclaimed,  bar  estates  tail ;  as  the  statutes  authorising  fines  to  ba  levied  m  these 
coarts*  declare,  that  when  levied  with  proclamations  they  shall  be  of  the  same  fi>ree  with  fiaca  with 
pfMUmations  levied  in  tbe  common  pleas  at  Westminster. 

tf  a  fine  is  fomid,  by  verdict,  to  have  been  levied  before  the  justices  of  the  county  pikliaeof  Laii^ 
cssier  (and  it  would  be  the  same,  it  is  presumed,  ia  the  case  of  a  fine  levied  in  the  eoarts  of  great 
seisioas  in  Wales,  in  the  courts  of  the  counties  palatine  of  Chester,  Durham,  /kc.)  without  finding 
whs  the  justices  wer^  or  whether  they  had  authority  to  take  the  acknowledgBMot  of  the  6mt  m  not, 
it  will  be  presajaed  that  Ihey  had  such  authorit}',  imless  the  contrary  appears,  i  Wils.  STS.  It  naay 
he  jiroper  to  observe,  that  in  Wales,  and  the  counties  palatine,  fines  acknowledged  io  vacation  are 
fcffied  as  of  the  next  grett  setnoas,  Sfc,  at  which  time  the  writ  of  covenant  is  made  returnable.  Where 
a  fine  therefore  is  necessary,  in  order  to  give  a  purchaser  a  good  title,  the  purchase  eamiet  be  safely 
r— picted,  nor  the  purchaser  pay  bis  money  during  the  vacation.  l|ideed  wherever  a  faait  is  neces* 
ssiy  to  the  validity  of  a  purchaser  s  title,  he  ought  not  to  pay  his  money  until  the  fine  is  levied. 

(f])  Or  whereof  a  precipe  quod  faciat  lies,  as  the  writ  of  customs  and  services;  or  a  precipe  qmed 
pfiieiKsl,  as  to  have  a  common  way,  &c. ;  or  a  precipe  qmod  teneat,  as  the  writ  of  eovcaant  to  levy  a 
iML  and  the  like.    2  Inst.  513. 

(a)  To  the  enumeration  of  the  things  of  which  fines  may  be  levied,  mav  be  added  aharet  ta  ike  mem 
mater,  whereof  fines  are  levied  by  the  description  of  so  much  land  covered  with  water ;  and 
a  fioe  or  recovery  of  these  shares  are  necessary,  as  the  new  river  runs  through  the  several 
ics  of  Hertford,  Middlesex,  and  London,  there  must  be  three  several  fines  or  reeoveries.    S  P« 
WaM.lf8. 

Wlkere  amiey  Is  acreed  or  directed  to  be  l&id  out  in  lands,  the  mosey,  in  equity,  is  considered  as 
had  er  real  estate.  It  frequentlv  happens  that  the  person  who  would  have  been  entitled  to  the  lands 
kfiK  er  ha  tail,  in  case  they  had  been  purchased,  u  desirous  of  taking  the  BMocyet  mmmp^  and  not 
Isltir  it  eat.  Where  the  party  would  have  be«i  entitled  to  the  lands  t»  /««,  provided  they  had  been 
f  ilismd,  courts  of  eqmty,  upon  a  biQ  filed  for  the  purpose,  have  alvrays  suffered  hin  to  take  tbe 
■Maey.  B«t,  according  to  some  old  cases,  where  be  would  have  b^n  entitled  to  the  lands  only  as  temmft 
hi  tmt,  then  the  eouts  would  not  allow  him  to  take  tbe  fund  as  m<NMy,  but  required  it  to  be  aetually 

*  Intheetty  of  Chester  by  file  4SElis.e.  15;  in  the  county  palatine  of  Chester  by  the  !B  Ar  3  Ed.  6. 
e.  fi ;  ef  LsDcaster  by  the  37  Hen.  8.  c.  19;  of  Durham  by  5  filiz.  c.  $7;  and  in  tbe  eoarts  of  the 

.  — s —  ^f  ^^1^  j^y  the  34  *  35  Hen.  8.  c.  «6.  s.  40. 

invested. 


|0*  OF  A  FINE;  €aj^4  m 

fines  de  henore  de  S.  or  de  mamerio  de  S,€irdt  c€i»itif,  tflh 
de  cdHelh  de  Si.  emm  perthiaC  are  good.  So  fines  de  vjio 
fmentagio^  wm  caiagio,  umo  mokndinOf  without  aqumtico  or 
granatico  annexed,  are  good.  So  fines  de  taw  tifftOf  una 
tMrtiiaff.  uno  cohtmbano^  vno  gardino,  tmo  pommrioj  decern 
merit  temB^  decern  acris  praii,  decern  aerit  pasimtw,  decern 
mcrii  botci,  decern  acris  mtbbatd,  de  baiUta  mwc  officio  haiU 
Hvai*  de  D,de  cmtod.  eice  officio  cueiod.  de  B,  de  euttodk 
parci  Sfforreeite  de  D.  officio  eemeteakue  de  S,  eMMpertinen\ 
decern  acrit  bntene^  decern  aerit  mor4e,  decern  aerit  iMcarue, 
decern  acrit  maritcif  decern  aerit  alnetiy  decern  acrit  mtcari^t, 
are  good.  Also  fines  may  be  de  vis^froM*  pkg.  Hberiate  If 
fioHcketiitf  ia  D.  wardit  mariiagiit,  etckaet  eiuM.felomumf 
waviai  extrahmr^  de  cattail.  Jiigiiivorump  ntlagai.  atiimci.  de 
ferreit,  mercat,  wrecoo  marit,  or,  de  recioria  eccleaiet  jmto- 
ehialit  de  M.  or,  de  deeimit  gramamm^  garbarum  SffanU  eidem 
rectoriiB  tpectan'  Sfc*  or,  cum  omnibmt  deeimit  granomm^ 
garbarum  ^jffoeni  eidem  reetorue  tpectan\  or,  de  deeimit  gar^ 
barum,  ad  ecdetiam  de  ilf.  qualiiercunqme  tpectan\  or,  de 


.'! 


MiTetted,    He  bad  therefore  no  way  of  cettiag  at  it  as  money,  except  by  layiiif  It  out  in  a 

Circbaae,  and  by  levving  a  fioe,  or  sufienni^  a  recovery  of  soch  fietiUoiu  purchase.  Bat  tfaU  practice 
9f  for  foine  time,  been  departed  from,  and  coorts  of  equity,  npon  a  bill  filed,  bave  decreed  the 
money  to  the  tenant  in  tail,  wherever,  by  Utytng  a  Jlme^  ne  could  have  rendered  himielf  abtolma 
owner  of  the  lands,  in  case  they  had  been  parcl»se<L  But  where  a  recor^ry  wonld  have  been  neces- 
sary to  have  rendered  him  absolute  owner,  there  the  court  dways  directed  the  money  to  be  bid  ont, 
in  order  that  those  in  remahider  might  have  a  chance. 

The  act  however  of  the  39  &  40  Geo.  5.  c  56.  has  greatly  altered  the  doctrine  and  practice  relative 
in  the  faking  of  mone^  to  be  laid  ont  in  the  purchase  of  lunds  an  money.  It  may  now  be  obtained,  6f 
peiMtm  to  the  court  of  chancery,  by  the  person  who  would  have  been  entitled  to  <he  lands  for  tbejM 
Sitate  tail,  in  case  they  had  been  purchased^  provided  such  person  is  of  age ;  but  if  tliere  is  any  one 
n^  is  entitled  to  any  antecedent  particular  interest,  such  person  must  join  in  the  application  to  the 
court. 

This  net  having  rendered  fictitious  purchases  and  the  levying  of  fines  and  suffering  recoveries  of 
such  purchases  altogether  unnecessary,  it  may  not  be  improper  briefly  to  notice  the  &cisiona  which 
have  been  made  unon  it. 

If  an  order  nnder  the  act  is  made  ont  of  term  time,  for  the  payment  of  money  to  a  penon  who 
is  tenant  in  tail  with  rtmalnders  over,  the  order  cannot  be  acted  upon  nnlcss  the  party  is  living  on 
the  second  day  of  the  enduing  term.  lAwtom  v.  lawtonj  note,  5  Ves.  I?.  £x  por^e  BmfM,  6  Ves. 
116.  And  if  the  order  is  even  made  in  term  time,  it  cannot  be  acted  upon  till  the  ensuing  terQ^ 
nnless  there  is  snflicient  time  in  the  same  term,  in  which  a  recovery  might  have  been  suffered,  sup' 
posfaig  the  money  had  been  actually  Invested  in  landn.    Ex  parte  Frith,  8  Ves.  609. 

The  court  indeed  will  make  no  order  for  the  payment  ot  the  money  until  an  enquiry  is  made,  whsii'l 
ther  there  is  any  incumbrance  afiecting  tlie  fund.  Ex  yarte  Bennetty  6  Ves.  609.  Ex  parte  Hodgn^  lb.  ^ 
976.  Clofft^n^  V.  Gmham,  10  Ves.  ^88.  And  for  this  purpose  the  court  requires  to  see  titc  setilemeat 
or  will  which  directed  the  fund  to  be  invested  {Ex  parte  Frith,  supra.) ;  and  likewise  requires  an  affi- 
davit from  the  parties  entitied,  that  they  have  not  settied  or  incumbered  it  Binfard  v.  B«ic4aa, 
9^  Ves.  jnn.  38.  If  the  party  entitle<l  is  a  feme  covert,  she  must  be  separately  examined ;  but  the 
cxamlnatk>n  may  be  by  commission.    TatbHrgVt  ease,  l  Ves.  A  B.  507.  * 

It  may  be  proper  to  observe,  that  it  is  only  where  it  is  clear  that  the  party  applying  for  the  nM»ey 
would  be  entitled  to  the  lands  in  taU,  in  case  they  were  purchased,  that  the  court  wUl  direct  the  moo^ 
to  be  paid ;  for  if  it  is  doubtful  whether  he  would  be  entitied  to  them  in  tail  or  for  ^e,  the  coart 
will  not,  on  an  ex  parte  application,  decide  the  point  i  and  therefore  will  make  no  order  for  the 
payment  of  the  money. 

If  a  trustee  of  money  to  be  laid  out  bi  hinds  should  pay  it  to  a  tenant  in  taU  without  the  authority 
of  the  court,  it  would  be  a  payment  by  wrong ;  and  tiie  issue  in  tall  or  remainder*man  might  probab^ 
oompel  him  to  pay  it  over  again.    8ee  Cimttingibam  v.  Moody f  1  Ves.  174.    It  is  not,  however^  h^" 
any  means  claor  tiuit  the  court  would  compel  him  to  do  so ;  for  it  is  held,  that  courts  of  equity  wi 
always  support  the  act  of  a  trustee,  where  he  does  nothing  more  than  the  court  would  have  obli 
him  to  do.    See  Moody  v.  9VaUer$y  16  Ves.  283.  and  see  7  Ves.  150.  and  Bitwater  v.  EUey,  2  Veni. 
and  Franklim  v.  Oreeu,  lb.  137.    But  see  Andrew  y.  Partmfton^  3  Bro.  C  C.  60.  which  i    " 
agaiast  Ihb  doctrine.    If  indeed  a  trustee  should  pay  tha  money  to  a  tenant  in  tidl,  vrith  rei 
over,  out  of  term  time,  and  he  should  die  before  a  recovery  could  have  been  suffered  in  the 
term,  in  that  case  there  can  bo  m  deabt  bat  the  remainder-man  might  compel  the  trustee  to  nn\ 
agaui. 
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mumbus  4*  innmmoeT  oblaiumibus,  decimis  granerum,  gnrba^ 
rHm,fiBni^lana,lini9  canihisy  pcrcellorum,  aucarumy  agelL 
or,  8fe,  Sf  aliis  emohtmeniis  quibuscMnq ;  spectan*  crescenf 
give  exiHen^  cum  pertineu'  m  1>«  also  fines  may  be  de  cilia 
saHum  plumbarum,  aqu4B  salccBy  puieOy  or,  <2e  theoloMOy  stal-r 
hgioypieagiOy  poniagioy  infra  burgnm  de  D.  or,  de  quodam 
earrodio  unins  paniSy  tmius  iagenm  cerviiia  pro  omnibue  ko^ 
minibuM  in.  D*  or,  de  chiminio,  depiscariUy  or  de  libera 
wwrrentWy  or  de  frankfoldy  de  frawAesiay  or,  de  nundinis 
de  D.  ringuUe  annis  adfrsiq  de  M,  ibidem  tettend'  *mercaf 
de  D*  quiet,  nve  Hbero  panayio  ukra  aquam  de  D.  or,  de 
oomrnvnta,  or  de  paitura  pro  omnibus  animalibue,  or  pra 
mnmbne  averiisj  or  cfe  pastura  pro  decern  ovibuiy  or  pro 
decern  bombuty  equis,  vaects,  poreis,  spadomibusy  Sfc.  or  de 
eommukia  pasiurm  quod  preedief  M.  B,  habet  if  habere 
tohbat  pro  omnUme  averiie  tuis  in  centum  acris  terrm  ipnue 
/.  it.  in  D*ov  de  adoocettiene  ecdesue  de  D.  or  deaghoea-^ 
Hone  tertim  partis  ecdesiay  ifc.  of  de  re^oria  de  2>.  advoeatm 
prigsentai,  dmaU  libera  disposiHone,  Sfjnre  patronmtus  eee/e- 
sim  de  D,  or  depatronoffio  cum  adi>ocatione  tdcaria  eoclesim 
de  D*  if  capelL  eidem  reetorim  oMmes^y  or  de  tertia  parte 
mdcoeationisy  eederinBy  Sfc,  or  de  wtedieta^  adooeai*  eoeletur, 
or  de  adeocatiane  medietatis  eeeleeia,  or  de  medtetatCy  ov 
de  tertia  parte  messuagiiy  deeem  aeris  terrix,  or  the  Uke, 
and  these  fines  are  good.  Also  a  fine  may  be  de  komoffio, 
or  defeod^  mihtist  or  de  uno  food'  miUf  in  D.  or  de  serviiio 
unius  parts  eakarium  deauratorum,  or  de  senfiHe  inveniendi 
kommem  equHem,  or  peditem  ad  eundum  vel  ad  equiiandum 
with  the  cognisee  in  exereiiu  WalhdBy  4rc.  or  de  minera 
phmii  4*  eufuscunque  generis  metattiy  or  de  prqfieuis  officOf 
orde  prpicuo  wudendini,  or  de  gurgiiey  or  cursu  aqua  ear* 
rent,  i  toco  vocaf  H.  infra  4r  per  ten^  ooc*  K.  ad  molend^ 
vaeat.  B.  or  de  wera  me  veda  in  D.  And  fines  of  all  these 
and  flveh  like  things  are  good,  bnt  a  fine  that  is  levied  of 
•  thiiqp  not  certain^  as  de  tenemento  or  de  kereditamenio^ 
or  the  like,  is  Toid  (t). 

A  fine  may  be  of  a  rent-charge  which  had  no  being  be* 
fere  (A),  or  of  a  chief  rent  or  other  rent  which  had  » 
beiBg  before,  bat  not  of  annuity  (0,  and  a  rent  will  pasa 
by  the  number  of  the  things  to  be  rendered,  as  de  decern 
t^rat.  deeem  marcat.  sex  denar^  or  quinque  soHd^  or  uno 
ebolario.  As  prectjieii.  quod  reddat  B.  eon,  SfcdeA  UJbref 
reddit.  if  red.  dimiiT  unius  hbra  piperisy  ae  reddit.  unius 
parie  ddrothecarumy  sagitUe  baroata.  u$iiuspai^  caheorum, 
unius  vomerisy  1  Ub.  eera,  1  Hb.  piperisy  1  lib.  cumini'^ 
1  elam  gariopkglHy  1  rosa  rubne,  1  aau  if  JiU,  quarterii 
frumentiy  unius  quarterii  hordei,  2  braeei  caponmmy  40  gal^ 
kruMy  20  gaUhuLrium^  mille  ovorum  et  auearum.    An  honor 
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at  least  voidable  for  the  uncertainty  of  the  words;  the  proper  word  to  express  a  tenementt 
beUkgwiemugism;  and  thefofore  a  fine  levied  de  urn  mMtmsgia  will  be  cooo.    Brown,  S3, 
fine  of  the  lands  out  of  which  a  rent-charge  issues  will  bar  an  entail  in  the  rent-chargi^ 
nnmdcrt,  Cro.  Jac.  700.  and  1  Yes.  S91. 

Is  to  Im  andentood  of  a  aaere  pertuml  snnnity,  and  not  of  an  anmdty  dwrged  npon  lands, 
re  properW  speaking,  indeed,  is  called  a  rmd*ekarf€.  It  b  presmned,  however,  that  a 
vpoa  a  wnt  of  aaanity  woold  bind  the  hiterest  of  the  parties  in  the  annuity.    See  Roil. 

*  Q  mvf 
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nay  pass  by  the  name  of  a  manor,  or  by  its  &mik  proper 
name,  as  die  komore  de  TiekkiUt  or  de  nuMerio  de  ItckkUl: 
so  other  things  may  most  of  them  pass  by  their  own  pro* 

Er  names,  as  de  casiro  vicecomUatms  de  S.m  innda  de  Dm 
ndred  de  D.  hurgo  de  D. 

'A  manor  may  pass  by  its  proper  name  without  naming  19  E.  4. 9. 
of  the  town  or  place,  towns  or  plaees  wherein  it  doth  lie, 
as  de  nutnerio  de  D.  cum  pertinen^m). 

Other  things  may  pass  in  fines  by  the  same  names  they 
are  granted  in  deeds,  as  de  edt,  awdnf  et  predncf  nuper 
mcnoiierii  de  D,  ecii.  manerii  de  Z>»  gmngia  de  D.  pareo 
•  de  D.  prebend*  de  D. 

A  castle  or  hundred  may  be  parcel  of  a  manor  and  pass  t6  Ass.  p.  54. 
by  tlw  name  of  the  manor  whereof  they  be  parcel,  and  ^  S'  3'  ^ 
one  manor  may  be  parcel  of  another  manor,  and  pass  by  ^  ^  *^^  ^ 
*P.  12.      the  name  of  that  manor,  or  *»  castle  may  pass  by  its  own 
proper  name,  as  de  coMteUa  de  8.  dcm  pertm  so  also  may 
ft  hundred  pass  by  its  own  name,  as  de  kwtdred  de  S. 

A  yiew  of  frank-pledge  and  such  like  thing  may  also  West  ubi 
pass  by  their  own  names,  bb  de  vie.  froM  pleg^  boworwn  wpn* 
et  caitattmrum^  waivionum^  felom'  fitgitwrum,  utlagat,  ni 
esngetut  poeiicrum,feltm*  de  se,  deodand.  thetam^  invefU'  oe 
extrakm^  ewm  pertinen'  in  M. 

By  the  name  of  a  messuage  mar  pass  a  house,  a  eurtil-  Plow.  i69. 171. 
1^,  a  garden,  an  orchard,  a  dove-house,  a  shop,  a  mill,  as 
parcel  of  the  same.    The  like  of  a  cottage,  a  toft,  a  cham- 
ber, a  cellar,  drc.    Yet  these  may  pass  by  their  own  single 
names  also,  as  de  %no  messuagiOt  uxo  cwrtiiagiot  ^. 

A  chappel  or  an  hospital  must  be  demanded  in  a  fine,  23  Ass.  pi.  & 
and  may  pass  by  the  name  of  a  messuage. 

A  rerersion  of  land  may  pass  by  the  name  of  a  rever*  43  e.  5.  B.  1. 
sioU)  or  by  the  name  of  the  land  itself. 

A  foldage  may  pass  by  the  name  of  JDe  libertate  «ni«f  West,  nbi 
faldagii  et  eureu  wium  cum  pertinetC  in  F.  or  de  UberofeU-  supra. 
dagio  oetaai  cam  pertinen*  in  F.  or  de  liberm  faldn. 

Land,  meadow,  or  pasture,  wood  and  the  like,  may  pass  16  Ass.  9. 
by  a  certain  number  of  acres  (n),  or  by  the  certain  mea- 
sulre  of  the  superficial  quantity  thereof,  as  de  hida,  cora- 
eato,  bovata,  virgata^  acm,  roda,JnrliMg6  teme:  house-boot, 
hay-boot,  and  plow-boot,  may  pass  by  the  name  of  esVS-  West.  Synb. 
▼ers,  as  de  raHonabiU  estoverio  in  boecUy  viz,  in  decern  acrit  ^bi  supra. 
haeei  ipsitu  A.  in  D.    And  a  fishing  may  pass  by  the  name 
of  eeparali  pieear'  in  aqua  de  S. 

And  high-wood  and  underwood  may  pass  by  the  name 
of  wood,  as  de  20  acris  bosci^  S^c. 

Parsonages,  rectories,  advowsons,  vicarages,  or  tithes  WestSymli. 
impropriate  (0),  pass  not  by  the  names  de  adoeeatume  eo-  ^^  svpn. 
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(m)  Under  the  dsnominatien  of  a  manDr,  a  repnted  manor  will  pass.  15  Via.  Abr.  esi.  And 
where  a  fine  is  levied  of  a  manor  wUk  its  appMffiemmcet,  lands,  repnted  parcel  of  the  manor,  fffll 
pass.    13  Vin.  Abr.  «81.  f  f     v        r  t 

(n)  Where  a  fine  is  levied  of  so  many  acres  of  land,  tiie  acres  are  to  be  considered  as  coBlomaiy 
acres,  and  not  acres  according  to  the  statute.  Wadik^  ▼.  iVeveoa,  8  Mod.  i76.  SSr  JoAn  P€r7fa^« 
taUf  6  Bep.  67  a. 

.  (•)  Upon  the  dissolution  of  monasteries,  in  the  reign  of  Henry  the  Eighth,  many  rectories,  pac- 
aonaffes,  tithes,  and  other  ecclesiastical  benefices  came  to  the  crown  \  and  the  crown  having  flsiis 
^n^derable  granU  to  lay  persons,  an  act  was  paaeed  (3S  Hen.  8.  c.  7.)  in  order  to  enif^le  the  owneis 

of 


GHAiP.  ti.  OF  A  FINE.  1^ 

elesuB  but  de  reetoria  eedeske  de  S.  cum  p€riin€n\  Bat 
when  the  fine  is  but  of  a  presentation  to  a  church  onl j,  it 
'  must  be  de  adoocatione  eceiesue  de  S.  and  not  cum  periineu\ 
and  of  all  i^icarages  endowed  the  writ  must  be  de  advoca'^ 
Home  vicaruB  ecclesia  de  S,  and  not  cum  pertinen\  and  where 
no  vicarage  is  endowed,  it  must  pass  under  these  words, 
de  adoocatUme  ecclesiiB  de  S.  Sfc. 

If  part  of  an  entire  thing  pass,  it  must  pass  by  these 
words,  de  medietate,  tertia  parte,  tpiarta  parte,  Sfc,  as  the 
case  is,  as  de  dmbuMpartibig  in  tret  partes  dividaui.  8.  acr. 
terr4B,  or  de  medietate  omnium  decimatum,  granorum  et 
fneni  de  ter^  vocaf  le  JBlacklands  cum  pertinen,  in  H.  But 
if  an  entire  thing  as  a  manor  or  messuage  be  parted,  aa 
if  the  manor  of  &  be  divided  into  two  parts  (if  the  divi- 
tion  be  so  made  that  the  manor  of  that  part  be  not  ex- 
tinct), and  a  fine  be  to  be  levied  of  a  part  of  it,  it  must 
pass  by  the  name  of  the  whole,  as  cfe  manerio  de  S.  So 
if  a  messuage  and  23  acres  be  parted,  the  part  divided 
shall  pass  by  the  name  of  one  messuage  and  ten  acres  of 
Mand,  and  not  by  the  name  de  medietaie  uniue  meMeuagii  'p,  i^ 
4r  vigtMti  ad  ie^.  And  if  things  be  otherwise  named  than 
as  before,  sometimes  the  fine  will  thereby  lose  its  force  in 
all,  and  sometimes  in  part :  but  if  a  thing  be  twice  named 
in  a  writ  of  covenant,  as  a  manor,  and  a  hundred  parcel 
of  the  same,  this  will  not  hurt  the  fine. 
Broo.  Fines,  The  things  that  do  pass  by  the  fine  must  be  named  to  * 

44. 91*  9  £.4.  Jig  in  tjjg  shire,  town,  parish,  or  hamlet,  where  it  doth 

lie,  for  a  fine  is  good,  albeit  it  name  the  lands  to  lie  in  the 
hamlet,  or  in  a  town  decayed ;  but  it  is  good  to  name  the 
town  wherein  the  hamlet  is,  and  that  with  addition  for 
distinction  if  there  be  divers  towns  of  the  same  name  in 
that  county.  And  if  a  manor  extend  into  divers  towns, 
as  into  A.  B.  and  C  it  is  good  to  express  all  or  none,  aa 
de  manerio  de  8.  in  A.  B.  and  C  For  if  any  of  the  towna 
be  omitted,  none  of  the  manor  in  that  town  will  pass,  but 
if  the  fine  be  of  the  manor  of  8.  cum  pertinen*  and  say  not 
where  it  lieth,  this  fine  will  carry  the  whole  manor.  And 
if  there  be  divers  manors  of  one  name,  as  South  S,  and 
North  jSL  or  the  like,  it  is  safe  to  set  down  in  the  writ  for 
the  fine  which  manor  is  intended  to  be  passed,  howsoever 
the  fine  may  be  good  of  the  manor  intended  to  be  passed 
without  the  distinction(p). 

*  'Hio 
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peaenkms  t»  exercbe, every  act  of  dominioii  over  them,  and  to  put  them,  in  fact,  apoirtlie 
ne  IbotiBa  witli  lay  posiesiions.  By  the  express  words  of  the  act,  Jfact  may  be  levied  of 
coelesiasticu  pofsessioQs. 
(  s)  If  a  person  has  two  manors  of  the' name  of  A,  and  be  levies  a  fine  of  the  manor  of  A,  generally, 
withoet  disttngnishing  it  from  his  other  manor  of  the  same  name,  evidence  may  be  addnoed  to  shew 
wMck  aoanorwas  intended.  OUb.  £v.  98.  Boil.  N.  P.  f  97.  And  where  a  finogis  levied  of  a  certain 
iwnlr^^  of  acres  in  J.  and  the  conusor  has  a  neater  namber,  the  ccmusee  may  elect  upon  what  part 
}ffd|e  estate  the  fine  shall  operate.    15  Vin.  Abr.  S75. 

In  describfaig  the  parcels  in  a  fine,  the  viU  or  hamlet,  parish  or  place,  in  which  the  lands  ky,  onght 
^  be  nentlooed.  It  has  been  held,  however,  that  a  fine  may  be  levied  of  lands  of  a  kMwn  name, 
yfitSbieml  mentioning  any  parish,  vill,  or  place,  withfai  which  they  lie.  See  Mimk  v.  Batkr,  Cro.  Jac* 
ir4.  fmelig  v.  £Mof^  Cro.  Car.  269.  S76.  and  see  ^Tannt.  Rep.  S49.  If  there  is  a  vUl  and  a  parish, 
hoth  oi  the  name  of  A.  (the  vill  laying  within,  but  not  being  co-eztensive  with  the  parish),  and  tho 
IpMs  cztend  beyond  the  limits  of  the  vilL  the  parcels  ought  to  be  described  as  lying  within  the 
— ''"^  ofA'i  fw  if  tbEj  aice  oaly  described  to  be  in  J.  gencially,  withoat  saying  whether  within  tho 

c  t  parish 
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The  order  of  placing  things  in  fines  is,  First,  to  set  dowA  7  H.  6.  S9. 
the  most  worthy  things  hcfore  things  less  worthy,  ms  a  JJ^'J^'' 
manor  hefore  a  messuage,  a  castle  before  a  manor,  a  house     ^ 
before  land,  arable  land  before  meadow,  meadow  before 
pasture,  &c.     Secondly,  to  set  down  things  general  before 
things  special;  as  land,  being  the  Genns  of  meadow,  pas- 
ture,  wood,  &c.  before  them ;  wood,  being  the  Gemts  to 
wood-grounds,  as  alnetum^  galieetnm,  before  them.    Third- 
ly, to  set  down  entire  things  before  parts  of  things,  as  de 
manerio  de  S,^  medietate  manerii  de  B.    Fourthly,  to  set 
down  particular  things  after  this  manner; — 

ivagiwn,  turn,  iendinum,umbare,  dinum,  ra,  turn,  htra,  cfft,  rd 
Met,  Tof,  Mo,     Col,  Gar,  Ter,  Pra,  Pa,  Bob,  Brue,  Mtnra, 

ria,        cus,    turn,    earia,        dUu»: 
Junta,    Maris,  Alne^    Rut^        Red,  Seetare,  priora. 

And  yet  if  this  brder  be  not  observed,  but  the  things 
be  otherwise  placed  in  the  writ,  if  it  be  suffered  to  pass, 
the  fine  will  be  good  enough. 
4.  In  respect         If  either  the  cognisor  or  eognisee,  at  the  time  of  the  Stet.  f7  E,  u 
oftheefuteof  floe  kvied,  be  seised  of  any  estate  of  freehoU  in  fee-  ^l^'^t^^y" 
the  partiec        wbmflh,  fee-tafl,  or  for  life,  in  poesession,  rcTersion,.  or  ^^   ^^  j.^ ,; 
tiierenoto.         remainder,  whether  the  same  bcr  by  right  or  wrong,  the  i^.    it  E.  3. 

fine  will  be  a  ffood  fine  in  this  resveet(o).    And  therefore  6i,   24  £•  5.. 

ifW- 
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parish  or  vill,  only  such  of  the  lauds  will  pass  m  lie  witiiin  the  vill  (see  Siwk  y^  Tax,  Cro.  Jac.  120,  and 
aee  CoUenU  v.  FrmUain, «  Tannt  «84.)*  unless  the  jurisdictiou  of  tile  constable  of  the  vill  extends 
throughout  the  parish.    See  Waldnm  ▼.  RotecanwH,  1  Mod.  78.  1  Ventr.  170. 

Fines,  however,  being  now  considered  mendy  as  common  assurances,  tfie  courts  are  not  extremely 
strict  about  the  description  of  the  parcels,  but  attend  to  tht  hUenHom  rfihepmiie$  respecting  them ; 
and  this  they  generally  ascertain  by  referring  to  the.  deed  declaring  the  uses  of  the  tioci  and  tbey 
will  amend  the  parcels  by  the  deecl  of  uses,  although  it  is  executed  subsequent  to  the  levying  of  the  6mt. 
BawUU  V.  Orklmr,  6  Taunt.  73.  Where  the  intention,  however,  is  not  rendered  perfectly  clear  by  the 
deed  of  uses  the  court  re^oiies  an  afidavit  of  the  intention.  IVkeUr  v.  HetUibu,  2  Hoe.  &  Pnl.  560. 
Jkncse  v.  Reeve,  ibid.  579.  If  the  deed  of  uses  does  not  describe  the  parcels,  but  merely  refers  to  a 
description  of  them  in  a  former  deed,  the  court  will  equally  amend  the  fine  as  if  the  deed  of  uses  itsdf 
had  described  the  parcels.  GtUv,  Yeates,  4  Taunt  708.  When  the  fine  is  to  pass  the  ^tate  of  a 
married  woman,  the  parcels  cannot  be  amended  by  the  deed  of  uses.  See  PwteU  ▼.  Pe^^  t  Blacfcst. 
Kep.  ttot.  See  further  ov  amending  parcels  in  a  fine  by  the  deed  declaring  the  uses  of  the  fine, 
Tregare  v.  Gewiys,  Pig.  Rcc.  218.  Fontef  v.  P«UJagtoM,  Barnes,  216.  (kargUtv^  PWItasu,  ibid.  24. 
Bokm  V.  BwrioH^  3  Wils.  Rep.  58. 

Where  the  parcels  In  a  fine  are  sufiicient  to  cover  the  lands  intended  to  be  passedf,  the  court  will  not 
alter  the  parcels  by  increasing  the  number  of  acres  so- as  to  make  the  lands  of  each  distinct  quattty 
equal  in  amount  to  the  whole  of  the  lands.  As  for  instance,  where  the  lands  amount  to  thirty  acres, 
being  partly  arable,  partly  meadow,  partly  pasture,  &«.  the  court  will  not  alter  the  fine,  and  make  it^ 
thirty  acres  of  land,  thirty  acres  of  meadow,  thirty  acres  of  pasture,  ^c.  Berfnun  v.  IWa,  6  Ttant* 
Kep.  5a.  A  fine  will  not  he  amended  by  adding  lands  in  a  parish  which  is  not  mentioned  In  the  deed 
declaring  the  uses.  CHtereU  and  FrauMte,.  4  Taunt.  Rep.  284.  See  infra  as  to  amending  parcds  hs  a 
recovery,  for  wherever  the  court  would  amend  tiie  pafeels  in  a  recovery,  it  is  presumed  they  would 
amend  them  in  a  fine. 

The  court  will  not  only  amend  tbepareeh  in  a  fine,  bu«  where  any  palpable  error  or  mistake  it  made 
in  the  proeeedrngs  in  the  fine,  as  the  entry  of  the  king's  silver,  the  proclamations,  dec.  the  court  wiB 
order  such  error  or  mistake  to  be  corrected.  BoAan's  case,  5  Rep.  43.  DemUUte  cuse,  5  Rep.  44. 
PHtert  v.  Goedaalve,  13  Rep.  54.  Stelley'a  case,  Hutt  122.  A  mistake,  however,  in  the  original  writ 
upon  which  the  fine  has  been  levied  vrill  not  be  amended.  See  Pemhreks  v.  Jeffries,  1  Salk.  52.  Cas. 
'i*emp.  Holt,  59  ;  and  see  Lonl  Raym.  1066.  and  Umiimy  v.  Qray,  2  Btackst.  Rep.  1013 ;  nor,  where 
the  fine  is  recorded  as  a  fine  of  one  tenn,  will  the  court  alter  it  and  make  it  a  ^sm^  of  another,  He^h  t. 
WUmot,  2  Black»t.  Rep.  778 ;  neither  will  the  court  amend  fines  by  altering  the  Christian  names  of  the 
parties.   /Dixom  v.  Lawson,  2  Blackst.  Rep.  816. 

(9)  And  it  is  not  merely  where  the  parties  have  a  legal  estate  of  freehold  in  the  lands  that  a  fine  may 
be  levied,  for  a  ^n»  may  be  equally  levied  of  an  <^«Mf  er  trm^  aiate,     See  1  Caa^ii.  Ch.  268« 
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if  Die  tliat  ii  seised  of  lend  in  fee-simple«  or  fee-tail»  ge« 
nenl  nr  speeialy  levy  a  fine  of  this  lana  to  a  stranger,  this 
18  a  good  fine.  So  if  a  stranger  levy  a  fine  to  him  of  this 
land,  this  is  a  good  fine.  So  also  a  fine,  levied  hj,  or  to» 
a  tenant  for  life  of  the  land  he  doth  so  *hold,  is  good  in  *  P.  14. 
this  respect :  bat  he  most  take  heed  of  a  forfeiture  in  this  Forfeituv* 
ease ;  for  if  tenant  for  life  levj  ft  fine  svr  eo^fitsance  dt 
dmU  come  ceo,  ^e.  to  a  straneer,  or  levy  a  fine  twr  grtmi 
4r  release  to  a  stranger,  to  hold  to  the  eognisee  tor  a  longer 
time  than  for  tlie  life  of  the  tenant  for  life»  howsoever  in 
this  case  the  fine  be  a  good  fine,  yet  this  is  a  forfeiture  of 
the  estate  of  the  tenant  for  life,  whereof  he  in  reverdoa 
or  remainder  may  take  present  advantage  (r).  And  yet  if 
such  a  tenant  for  life  levy  a  fine  iwr  grant  Sf  releaee,  to  hold 
to  the .  eognisee  for  the  life  of  the  tenant  for  life ;  or  grant 
his  estate  by  snch  a  fine  to  him  in  reversion  or  remainder ; 
or  by  fine  grant  a  rent  ont  of  tbo  l|uid  for  longer  time  than 
1 H. r.  H.  for  Us  own  life;  in  these  cases  the  fine  is  goM^  and  there 
^t.  56. 9.  ig  no  forfeiture  of  the  estate  of  the  tenant  for  life.  So 
likewise  if  a  fine  be  levied  to  a  tenant  for  life  by  a  stranger, 
who  doth  thereby  acknowledge  all  his  right  to  be  in  the 
tenant  for  life,  and  release  and  quit  claim  to  him  and  his 
heirs,  and  go  no  further,  this  is  a  good  fine,  and  no  for* 
feitnre  of  ue  estate  of  the  tenant  for  life;  for  his  estate 

f7S.  1  Freem.  311*  At  one  time,  however,  an  opinion  aeenwd  to  prevail,  that  In  order  to  transfer  a 
■erfcqnitaiile  interest  in  lands,  there  was  no  absolute  necessity  for  a  fine  or  a  recovery,  not  even  to 
dotroy  an  equitable  atfctl.  The  earlier  cases  (Norihr.Chanperumt,  t  Ch.  Ca. 64.  Cerpenier  v.  Carpenter^ 
I  Vcm.  440.  Bofor  v.  Btikf,  f  Vem.  et 5.  Hvpiam  v.  Hapkbu,  1  Atfc.  591.  Bnerle^  v.  Beverley, 
f  Vcm.  ise.),  are  dear  as  to  a  fine  or  recovery  nU  beiMg  neeeamty ;  but  the  later  antfaorities  aie  the 
•Iher  way.  Kirkkmxi  v.  Smth,  Ambl.  518.  IIm(/M  v.  IFtifsn,  3  Atk.  815.  Le^M  v.  SeweU,  S  Vem. 
iSt  1  P.  Wms.  91.  Harvey  v.  Pwrker^  10  Vin.  Ahr.  t66.  Lord  Rosslvn,  however,  in  the  cases  of 
itensly  ▼.  Qriftm  (S  Vcs.  S77.X  and  FUUhar  v.  ToUett{5  Ves^  iS.),  thoagti  he  seemed  to  recognise  thn 
sathority  of  the  cases  in  which  a  fine  or  r^covery  had  heem  held  to  be  Reeewory,  yet  at  the  same  time  ho 
«spresicd  his  dissatisAustion  with  them.  It  may  ne  observed,  too,  that  the  case  of  Kirkhem  v.  Smiik  is 
the  Mhr  one  iw  editor  has  met  with,  which  contains  a  direct  decUUm  that  a  fine  or  recovery  is  mecesearyg 
aad  it  ss  worthy  of  remaih,  that  hi  this  case  the  parties  who  claimed  nnder  the  settlement,  which  it  was 
onlndcd  had  destroyed  die  e4|«itable  entail,  were  mcrr  veliaifeers.  It  is  tmo  the  decision  does  not 
-Mcartohavetnraed  npon  that  ehrcmnstancey  bnt  It  may  periiaps  he  thonght  that  it  takes  from  the 
woght  of  it ;  aad  except  this  case  there  does  not  appear  to  be  a  tingle  one  wUch  can  be  fairly  looked 
•fen  as  aa  aathority  for  holding,  that  a  deed  or  ainreeaient  entered  into  by  an  equitable  tenant  in  tall^ 
«r  a  MhMUe  orasUernfisN  will  fMe  bind  tiM  iisne  ia  tail  or  reniainder-nian. 

Bat  ahboagh  it  might  not  be  Improper  to  hold  that  tl^  ispae  in  tail  and  remainder-man  shoold  be  bonn4 
by  a  deed  or  nrtieles  entered  iaie/wr  a  oolaaMe  ctaiJdera(ion,yet  a  distinction  ought  probaUv  to  be  made 
tflnctn a  deed  or  agreement  for  a  valuable eonsideration,  and  a  meae  vshmlary  deed.  The  rormer  might 
Iscsosidcred  as  bkHUng  oa  the  issae  and  ramainder-ann,  aad  the  4atter  as  not  binding.  And  this  it  is 
nved  nii#it  he  done  witfaont  vloladng  any  rule  or  prinoiple  of  equity :  for  an  eqai table  estate- tail 
;  amere  creatnrc  of  the  coort,  the  court,  it  is  apprehended,  aaay  so  treat  and  dispose  of  it  as  best 
r4lkecbhas  of  Justice.  Forthasake,  however,  of  civing  the  reinainder<'inan,  or  reversioner, 
cfaanee  in  an  equitable  cstate>tail,  that  he  would  nave  had  m  case  it  had  been  a  legal  one,  it 
bo  proper  to  allow  such  deed  or  aareement.  If  executed  ont  of  term  time,  the  same  operation 
that  a  Jhee  would  have  had-;  and  so  likewise  if  it  aras  entered  into  by  a  person  who  had  only  an 
table  estate-tail  ta  tvaumidlnr;  unless  indeed  the  person  who  had  the  equitable  fr^old  was  a  party 
^Ihe  deed  or  agi cement.  Bnt  where  the  deed  or  agreement  is  entered  into  by  an  equitable  tenant  in 
"i  la  possess  ion,  and  that  too  tn  lena  lisie,  then  it  m&ht  be  considered  as  having  the  operation  of  a  re- 
Howover,  mntil  ii  it  eettled  that  a  mere  deed  or  agreement  will  bar  an  equitable  estate  tail  and 

n  over,  a  fine  or  recovcrv  (according  to  the  drcnrastancesof  the  case)  should  aiwavs  be  re* 

to,  uAleas  where  there  has  been  a  decree  in  equity  against  the  tenant  in  tail,  fi>r  a  decree  in 

against  aa  equitable  tenant  in  tail  is  of  equal  force  with  a  fine  or  recovery.    See  Lbifd  v.  Joner, 

64. 

(r)  Hot  he  is  not  bonnd  to  do  so^  and  therefore  the  law  gives  him  five  years  after  the  death  of  the 

itftr  life,'beeanse  he  has  no  reason  to  look  until  the  natural  dctermiaatioa  of  the  estate*    Per 

Haidwicke,  ft  Ves.  489.    See  al«»  IFMIry  v.  Tmered^  %  Lev.  5t. 

ia 
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"t^  issu^  in  tail  may  be  buted  by  way  of  eatoppel,  by  a 
4kne  levied  by  aacestor  being  tenant  in  tail;  albeit  neitheir 
eonnsor  ner  connsee  hare  any  estate  of  freebold  in  tbe 
land  («).    *A  jointrtenant,  tenant  in  common,  or  coparcener  •  ^6  H.  a.  9. 
*  nMy  levy  a  fine  of  his  part  to  a  stranger*  and  tbis  will  be  Dyer  SS4.69. 
a  good  fine.    And  so  also,  as  it  seems,  may  one  copar-  ^low.5r5.2S8. 
cener,  or  tenant  in  common,  to  another  (v).  ^^  £it  4.  (8. 

One  single  member  of  a  corporation  aggregate  of  many 
cannot  levy  a  fine  of  the  lands  of  the  corporation;  as  a 
mayor,  or  the  master  of  a  college,  cannot  levy  a  fine  with- 
out the  commonalty,  or  his  fellows,  &c.(io).  Bat  snch 
persons  may  levy  fines  of  the  lands  they  are  solely  seised 
of  ill  their  own  right,  as  other  men  may  do. 
*P.15.  ^  *Such  as  have  estates  of  freehold  in  ecclesiastical  lands  Co.  u.rs. 
in  the  right  of  their  churches,  houses^  &e.  as  bishops, 
-  deans  and  chapters,  prebendaries,  parsons,  and  the  like, 
may  not  levy  a  fine  of  sach  lands{  for  if  they  do,  it  will 
not  bind  the  successor. 

He  that  hath  an  estate  of  fee-simple  in  lands  in  the  right  Stat  3f  H.  8. 
of  his  wife,  onght  not  to  levy  a  fine  thereof  without  her;  ^'^^-  ^  ^^ 
and  if  he  do,  she  and  her  heirs  may  avoid  it  after  his  b^^,  Finet, 
death  (x).    Also  he  that  hath  an  estate  of  lands  given  in  121.   Stat 
tail  by  the  king,  or  by  the  provision  of  the  king,  ought  32  H.  8.  c.  36. 
not  to  levy  a  fine  of  this  land,  for  it  b  void  as  against  the  ^^^  ^  \ 
issue  in  tail  and  the  king(y).  Also  he  that  hath  an  estate  of  ^^^^ 
lands  that  are  prohibited  to  be  sold  by  act  of  parliament^ 
ought  not  to  levy  a  fine  of  such  land.    Also  she  that  hath 


■kifta 


(tt)  A  lant  by  a  person  witb  the  mere  possibility  of  an  estate  tail  will  in  no  case,  it  is  conceived^  basr 
the  estate  tail.    See  page  26,  note  (%). 

(r)  The  possession  ofone  joint-tenant,  tenant  in  coounon,  or  coparcener,  being  considered  the  pes* 
session  of  the  other,  a  fine  ^  tke  whole  aiate,  levied  by  one  of  them,  does  not  amount  to  an  ooster  of 
tbe  other,  and  wUl  not  tlierefore  operate  as  a  bar  to  the  other.  PeaceuhU  v.  JRead,  1  East's  T.  R.  566. 
Foftf  V.  Lord  Oroffj  6  Mod.  44.  1  Salk.  S85.  Bnt  if  one  joint-tenant,  tenant  in  common,  or  copar- 
cener, should  hold  possession  of  the  whole  of  the  estate,  without  accounting  to  the  other  for  his  abaic 
of  the  profits  and  denying  his  title,  this  would  be  considered  as  amoontinff  to  an  onster  or  dissciain; 
and  a  nne  of  the  whole  estate  (with  proclamations  and  non-claim)  levied  #/l«r  such  ouster,  wouldt 
it  is  presumed,  operate  as  a  bar;  jSee  JPog  v.  JYasser,  1  Cowp.  liq>.Sl7,  andX>oev.£M,  liEasfs 
Rep.  49. 

{w)  Nor  even  with  the  commonalty ;  for  Lord  Coke  says,  (Co.  Read.  7),  that  corporations  aggregate 
cannot  levy  fines,  because,  as  they  are  invisible  bodies,  they  can  only  appear  by  attoroey ;  whereat 
the  Stat  de  modo  levandi  fines  re(|mres  that  the  parties  to  a  fine  shall  appear  personally  before  the 
judges.    He  observes,  however,  that  a  sole  corporation  may  acknowledge  a  fine. 

Bnt  though  a  corporotion  aggregate  cannot  levy  a  fine,  yet  if  a  (ay  corporation  aggregate,  which 
had  power  to  alienate  its  possessions  should  be  disseised,  or  should  make  a  conveyance  which  was 
void,  either  from  a  misnomer  of  the  corporation  or  otherwise,  and  the  disseisor  or  purchaser  should 
levy  a  fine  with  proclamations,  and  there  should  be  ^'ve  years  non-claim,  the  corporation  woold  be 
barred.  Croft  v.  Ho^y  Plowd.  536,  And  though  ecclesiastical  corporations  are  restrained  froai 
alienating  their  possessions  for  any  longer  time  than  three  lives  or  twenty-one  years,  yet  the  head  of  an 
ecclesiastical  corporation  agsregate  may  be  barred  by  fine  and  non-claun  dunng  the  time  he  cootinBes 
such  head,  and  eaqh  succeeding  head  will  be  barred,  unless  he  avmds  tlie  fine  within  five  years  aftet 
his  rl^ht  accrues.  Magdalen' $  case,  11  Rep.  78  b.  HowUtt  v.  Carpenter,  Ventr.  911.  »  Keb.  775 ;  niid  the 
same  is  the  case  with  respecf  to  ecclesiastical  corporations  so/e,  as  bishops,  parsons,  and  vicars.  PlovrA 
536.  A  similar  rule,  too,  applies  in  tbe  case  of  lapds  annexed  to  offices  held  for  life.— A  fine  and  wnm> 
claim  will  bar  tbe  officer,  woo,  for  the  time  being,  boi^  the  office,  and  bis  successor  will  be  also  bam^ 
unless  he  avoidf  the  fine  within  ^re  years  after  his  title  accrues.  In  the  case  of  the  king  (who  is  a 
corporation  sole)  a  fine  and  pon-daim  does  not  operate  as  a  bar.    11  Co.  74.   Co.  litt.  90. 

(x)  Though  by  the  acta  of  the  1 1 H.  7.  c.  SO,  and  the  St  H.  c.  28,  husbands  seised  jtir«  wroris  are  pr^ 
hibited  from  levying  fines,  and  yet  it  has  been  held,  that  if  a  man  levies  a  fine  of  his  wife's  landa,  aaidj 
she  suffers  five  years  to  pass  after  his  death  witliout  entry  or  claim,  she  and  her  heirs  (if  she  was  ftt^ 
from  disability)  will  be  completely  barred.  8  Kep.  72  b.  Dyer,  72.  Though  query  whether  lie  hai 
alone  such  an  estate  of  freehold  as  will  support  a  fine ;  it  being  said  that  he  aad  iiis  wife^  in  her  ri^M| 
are  seised,  and  not  that  he  alone  is  seised  m  her  right. 

(y )  See  further  id  tbe  Chapter  on  Kecoverics  rehitive  to  estates  exprovishne  cor^nm. 
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Ml  estate  of  lands  of  her  hnsband,  or  of  any  of  his  W 
cestors,  assured  to  her  for  her  jointure,  dower,  or  in  tail; 
by  the  means  of  her  husband  or  any  of  his  ancestors,  may 
not  levy  a  fine  of  this  land,  fbr  if  she  grant  a  greater 
estate  than  for  her  own  life,  this  worketh  a  present  for^ 
feitore  (x), 
WeftSynu  In  the  eonoords  of  fines  some  things  are  to  be  regarded  5.  In  imfmk 

nbi  snprm.         in  the  manner  and  form,  and  some  things  in  the  matter  ^^!^  coaesH 
lect  3p.   Co.    lujj  snbstaf  ee.    First,  when  a  fine  is  levied  to  divers  cog-  JJJJcK?^^ 
^  ^  nisees,  the  right  shall  be  limited  to  one  of  them  (a).    As  and  what  o*ii« 

if  a  fine  be  levied  by  A.  to  B.  and  C  it  shall  say,  Qtied  cord  oragice- 
weeditf  A*  reoognomrii  ienemenia  prmduxfeueini  iptku  B,  ™^^  ?*^^ 
Miiitquai  Hdem  B.  et  C.  habeni,  ^c.  But  the  king^  tenant  ^^ou 
may  acknowledge  the  right  to  be  in  divers.  Secondly,  Uie 
estate  shaU  be  umlted  to  his  heirs  only  to  whom  the  right 
is  limited,  and  not  to  the  heirs  of  aU  the  cognisees,  as 
thns,  Q^odpredie^  A.  cognaoerit  ten*  pradT,  ^c,  e$$e  jtu 
ipritu  B.  ^  iW  qU4B  iidem  B.  ^  C.  kabmd  de  doM  fnr^BtU^ 
A.^UCrtmbUif  qw§e  elam'  de  m  ^  kmred'  iui$  prafae  B. 
et  C.  ei  kared^  ipmnM  B,  ^e.  The  release  and  warranty 
must  be  from  the  heirs  of  one  of  the  cognisors,  where 
there  be  more  than  one;  for  in  a  fine  from  divers  the  fee 
is  supposed  to  be  in  one  only,  and  therefore  it  must  be 
tiius;  Quodpr€B^cf  A.  4r  B,  eogtC  ^e.  Sf  iW  vemvt  4rc.  cEs 
te  4r  kcered^  ipnia  A.  &c.  Et  iidem  A^  et  B,  eoncesienme 
pro  te  et  keetw  tpsctit  A,  quod  ipti  war^  fenemento,  4re.  coalm 
se  et  katredea  ipmu  A,  in  perpetwmim.  But  if  the  fine  be 
of  lands  in  gavelkind  eontrm(b).  Fourthly,  the  concord 
need  not  to  rehearse  all  the  special  names  of  the  things 
contained  in  the  writ,  but  it  is  sufficient  to  say,  TenemetUa 
pfMUeUif  as  <mo(f  prmdi^  A.  recogwwerit  tenemenia  pvm- 
dida,  4re.  Fifthly,  as  a  concord  cannot  be  without  an 
original  writ,  so  it  must  pursue  the  original  writ,  and  can- 
not be  of  any  foreign  thing,  t.  e.  such  a  thing  as  is  not 
contained  in  the  writ,  except  it  be  consequent  thereunto, 
as  when  the  writ  is  of  land,  there  ma|r  be  in  the  con- 
cord of  a  rent  out  of  this  land;  but  there  may  be  moro 
things  in  the  Precipe  than  are  named  in  the  concord.  A 
«enoord  may  be  with  an  exception  of  some  part;  but  this 
exception  must  always  l>e  of  such  things  whereof  the  writ 
will  lie  and  are  mentioned  therein,  *must  be  certainly  *  P.  1< 
named,  and  must  succeed  the  things  out  of  which  they  be 
excepted,  as  precipe  A,  B.  quod  ieneat  C,  2>.  eonveitc',  Sfc.  . 
de  nuoMtio  de  2>.  cumpertinen*  in  C  {excepf  uno  mewuigio, 
duabng  maris  terra^  et  advoeatioTie  Ecciesue  de  C  Sf'c.)  Et 
est  eoncardia,  ^.  quod  prmd*  A.  eogtC  tenementa  pr<tdief 
cmm  pertimeiC  {except  praexeepty  And  in  all  these  and 
suchlike  cases,  as  before,  where  the  concord  is  not  formal, 
the  judges  ot^g^t  not  to  receive  the  fine  nor  suffer  it  to 
pass;  but  if  dieydo,  and  the  fine  l>e  finished,  it  cannot 
afterwards  be  avoided  by  writ  of  error,  or  otherwise,  for 
these  faults* 


(x)  8ee  pace  as,  n.  <f ),  rapectiog  iinet  levied  by  persons  seimd  ex  prorisitms  ttrt. 

$m)  But  it  IS  said,  time  a  fine  levied  to  |wo  and  taeir  heirs  will  never thelpss  be  good.    S  Mod«  49# 

(i)  Unless  execBted  in  the  life  of  the  tenant  in  tail.    See  Chet.  6.  and  ^. 

The 
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'  One  m4y  {prant  Us  tenements  wliich  JST.  doth  hold  tur  u  Ed.  3. 4& 
life,  and  which  after  the  death  of  U.  ought  to  remain  to 
Urn,  to  If.  for  life^  rendering  rent  with  danse  of  distrete, 
saving  the  reversion,  and  a  &ie  of  this  form  is  good. 

The  manors  and  tenements  contained  in  the  writ  may  be  44  Ed.  5.  ii«. . 
divided,  as  if  a  fine  be  levied  between  A.  and  A  of  two  45  Ed.  s-  it. 
manors,  and  J?,  doth  acknowledge  all  his  right  of  the 
said  two  manors  to  be  the  right  of  the  said  A.  as  that 
which,  dec.  for  which  A.  doth  grant  and  render  one  manor 
to  B.  for  life,  with  two  partq  c^  the  other  manor  which  N. 
hoMeth  in  dower,  to  have  the  one  manor  and  two  puts  of 
the  other  manor  to  J9.  for  life,  the  remainder  after  his 
death  to  A.  in  tail,  and  that  after  the  death  of  2V.  the  third 
part  shall  remain  to  another.    So  if  a  fine  he  levied  of  the  44A8s«Pto.il. 
tnanor  of  O.  with  the  appurtenances  by  A.  unto  C.  which  1*"  P"""  ^^^ 
A.  acknowledgeth  the  nght  in  C.  as  that,  &c.  and  C. 
granteth  and  rendereth  the  same  to  A.  in  tail,  the  remain- 
der of  the  fourth  part  of  the  manor  towards  the  west  to 
the  said  A.  and  her  heirs,  the  remainder  of  another  fourth 
part  towards  the  east  to  /.  in  fee  and  so  of  the  other  two 
fourth  parts;  or  uncertainly  by  3.  third  parts  in  remainder 
toil.  S.  and  C  in  remainder  severally;   and  these  are 
good  concords. 

If  r.  and  £  his  wife  levy  a  fine  to  R.  D.  and  T.  C.  of  Co.  5.  at^ 
divers  manors  and  lands  in  A*  B.  and  C  and  in  the  fine 
there  are  divers  grants  and  renders,  and  one  grant  and 
render  is  of  the  manors  of  A.  and  B.  and  the  lands  therein 
to  71  and  E.  and  the  heirs  of  ST.  and  in  another  render 
100  acres  parcel  of  one  of  the  same  manors  is  granted  to 
JB*  in  tail,  the  remainder  to  the  right  heirs  of  a  stranger, 
notwithstanding  this  seeming  repugnancy,  the  record  and  . 
eonsequently  the  whole  fine  is  good. 
€,  In  reipeet        The  fine  must  be  levied  and  sued  forth  in  that  manner  See  before, 
•f  fij«""«*2»   and  order  as  before  is  set  forth,  for  if  it  be  not  so,  but 
tel^hia  U.  wd  ^^  there  want  an  original  writ,  or  jf  there  be  one,  it  doth 
^Srwattfrn    ^^  ^^^  ^'^^^  the  dtdiumivaieiiaiem,  or  the  Ifte,  it  will 

be  a  defective  fine,  and  either  ip^fado  void,  or  at  least 
voidable  by  writ  of  error* 

If  any  one  of  the  conusors  die  before  the  conusance  be  Dyer  f«o.  t 54. 
certified  after  it  is  acknowledged  and  taken,  the  fine  can-  n'^^^^J^'^  ^* 
not  now  be  made  a  good  fine,  and  yet  if  the  commissioners  ^^ 
shall  certify  this  conusance  with  an  antedate,  and  so  the 
fine  be  finished,  this  may  be  a  good  fine  at  the  common 
*  P..10,      lav,  but  perhaps  may  be  avoided  by  sentence  in  *  the  star- 
chamber  (e).    JBut  if  the  conusance  be  certified  and  the 
king's  silver  paid  to  the  king  before  the  death  of  the  conu- 
sor, the  fine  may  be  engrossed  and  finished  after  hi*  death 
well  enough,  and  it  wul  be  a  ffood  fine  (/).    And  if  a 
feme  sole  make  a  conusance  of  a  fine,  and  beforfi  it  be 
certified   and  engrossed  she  take  a  husbandt   this  will 
not  let  but  the  fine  may  be  finished,  and  albeit  it  be 
recorded  and  sued  out  in  her  name  as  sole,  whereas  in 


^ 


U)  The  jeriadiction  of  the  co«t  of  star-chamber  wat  taken  away  by  the  act  of  the  16  Car.  i.  ciS. 
If)  See  svprsi  pageS|  notes  (d)  sad  (c)^  lehitive  to  sauig  eat  the  original  writ,  paymg  tbe  khig^ 
jilveri  4cc» 

truth 
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tnith  she  u  tawert  and  of  another  name,  yet  is  the  fine  ft 
good  fine^  faotrever  in  this  case  it  is  not  amiss  to  get  a  re- 
lease of  errors  from  her  husband  (^). 

Wcft  Sjflu  Lands  that  are  bought  of  divers  persons  may  pass  by 

sUaqpia.  one  fine,  and  then  the  writ  of  covenant  milst  be  brought 
by  aU  the  vendees  against  all  the  vendors,  and  they  must 
every  one  of  them  warrant  for  himself  and  liis  heirs,  and' 
anch  a  fine  is  good  (h). 

Dyer  fS7.  ^^  ^^^^  ^®  ^  divers  shireS)  it  may  be  contained  in  one. 

15E<L4.'53.  concord,  and  good  enough, « but  mere  must  be  several 
writs  of  covenant  in  every  county,  else  the  fine  will  not 
be  good. 

Co.  3. 78.  a.  9.       If  a  fine  be  levied  of  covin  by  a  leasee  for  yeart^  or  life,  Cevia. 

1^*  or  a  copyholder,  of  jnurpose  and  with  an  intent  to  b«r  Iubi 

in  reversion,  or  the  lora  of  his  infaeritance;  this  ia  of  na 

Icr't^        force,  and  therefore  wm-clBtm  witham  five  years  witt  not 

htnL'mDw^  hoH in  this  ease («) :  Sodiat  it  seems  a  fine  or  recovery  Vamf. 

aay 


(g)  With  respfct  to  iines  by  married  women,  it  may  be  proper  to  state,  that  wlien  ^e  bmband  has 
eitered  into  a  cotenaat  for  a  valuable  contideration,  that  hit  wife  thonld  Join  hbii  in  levyinf  a  fine, 
covtiofeqatty  have  enforced  a  ipedfie  perfonaance  of  web  borenaat.  JfaJI  v.  Hnrd^,  SF.  WnSw 
188.  It  woald  seem  however  that  this  oa^t  only  to  be  done,  where  the  wife  rcfnies  to  join  bv  reasoa 
if  the  parraasion  or  inflnence  of  her  hasband,  for  if  the  hatband  hat  impitidentiy  entered  hito  n 
coTCBut  which  he  finds  it  impottlble  to  perform,  it  would  be  pushing  the  inrisdictioli  of  a  court  of. 
eqaity  to  a  length  uUeriy  iacontfstent  wifti  eoni^  to  panith  a  man  for  not  doina  an  impoisibiity ;  warn 
cffBif  thecommitlalor  the  husband  night  be  tke  meant  of  indndng  the  wife  to  Join  in  the  line, 
ttiU  It  woQld  appear  not  to  be  very  contonant  to  etyakyf  to  make  her  do  that  which  might  be  highly 
prejudicial  to  her.  In  thort  the  onW  cate.  it  it  conceived^  in  which  the  court  ou|^t  to  compel  the 
ioibttDd  a>  procure  hit  wife  to  Join  in  a  nne  where  be  hat  covenanted  to  do  m^  it,,  where  there  ia 
MiMn  to  believe  that  it  it  the  hotband  himtelf,  and  not  the  wife,  who  withe t  to  avoid  the  peiformanoa 
ef  the  rovenant. 

{k)  And  tuch  j«ta«/gii«s  (thongb  they  are  «jr  gmeia)  teem  reasonable  wheae  the  tavcral  purchases 
tie  of  tnall  value.  See  WQt.  47,  where  an  order  or  Lord  Chancellor  Hattonit  noticed,  authoriaiaf 
Um  canitor  to  stay  the  writ  when  there  is  more  tluin  one  demandant  and  one  deforceant,  except  co* 
pwccneri,  joint-tenants,  and  tenants  in  common ;  but  the  present  practice  at  the  corsitor'a  ofilce  Is  to 
allsw  two  separate  purchatet  to  be  comprised  in  one  fine,  oir  an  afidavit  that  the  value  of  them  to- 
leihsr  does  not  exceed  ^200 1  but  this  practice  it  mere  matter  of  regulation  at  the  cnrtitor^  olBee, 
md  not  the  retutt  of  any  potltivc  law,  and  therefore  if  departed  from  the  fine  will  be  good. 

(t)  A  lessee  for  life  has  an  estate  of  freehold,  and  therefore  if  he  levies  a  ifne  with  proclamations^ 
isch  fine  will  be  a  bar  to^  the  remainder-man,  if  free  from  disability,  vnless  he  enters  within  five  yearn 
frsBthetimeof  levying  the  fine  or  from  the  death  of  the  lessee.  Bat  if  a  leasee  fht  years,  tenant  nt 
viil,  fay  elegit,  sutnte  merchant  or  staple,  or  a  copyholder,  who  have  no  estate  of  freehold,  dioald 
levy  a  fiae  to  a  stranger,  such  fine  will  only  bind  the  parties  tliemselves,  and  may  at  any  time  be  defeated 
by  the  real  owner  of  the  estate,  by  pleading,  thai  neiiher  ^  the  partiei  had  an  ettate  offnehM  ia  the 
kadi  mkm  iktJUm  wa§  kmai.  Bat  if  a  copyholder  or  tenant  for  years  makes  a  feoffment,  it  is  mid, 
ihst  aaettate  of  freehold  it  aeqaiied  by  -    -  .    .      .-. 

^  with  pradamatioDt  he  nmy  aeqaiie 
Wen  called  in  Metliony  not  only  at  a 
priadple.    See  Toflm'  v.  Horde,  l  Burr.  6.    Cowp.  689. 

Suppoting,  hDSiever,.the  doctrine  to  be  founded  on  principle,  yet  in  order  to  give  the  feoflmeat  and  fine 
fteopccatioB  ascribed  to  them^  the  feoffment  mutt  be  made  (and  the  deed  of  feoffment  tboald  beaa 
we)  at  a  tiaM  antecedent  to  the  term  of  which  the  fine  it  levied.  If  for  inttance  the  feoflmant  ia 
asde  hi  vacation  the  fine  should  i 

If  a  copyholder  thould  attempt 
■ne  from  diaabilitiet  and  seised  in 
*iSQr  happened  to  be  previoosly  in  settlement,  ani^  the  persoiCwho  was  lord  at  the  time  Uio  fine  was 
kried  was  only  tenant  tor  life,  he  and  each  successive  remainder-man  would  have  a  distinct  period  of 
ntyears  in  which  to  avoid  it.  If  the  losd  aftlter  a  forfeiture  by  a  tenant,  eonveys  moui^  hit  tdaUf 
tehher  the  grantor  or  grantee  can  take  advantage  of  the  forfeitare.  See  Fenn  v.  Smarts  12  East's 
ac|c  444.  And  in  the  case  of  a  feoflfaient  and  fine  by  a  lessee  for  years^  if  the  reversion  is  in  settle- 
Mt,  the  particular  tenant  and  each  remainder*nian  would  have  two  periods  in  which  to  avoid  the 
ite;  one  period  of  five  years  immediately  after  the  levying  of  the  fine,  and  another  after  the  expira- 
iia  of  the  Urm.  See  IVhaUey  v.  Toacred,  1  Ventr.  «4l.  T.  Raym.  S19.  1  Atk.  671.  When,  there* 
WV^^  >*  considered  that  the  attempt  to  acquire  a  fee  by  means  of  a  feoffment  and  fine  cannot  be 
WhM  on  any  principle  of  moral  hoacttyi  whatever  it  may  be  on  the  strict  principles  of  law^nd 

wMay 


'  a  copyholder  or  tenant  for  yeart  makes  a  feoffment,  itisaa&d^ 

by  BMans  of  sach  feoffment,  and  that  if  he  afterwards  levies  a 

le  the  fee  by  means  of  sm:h  fine.    This  doctrine  however  has 

a  doctrine  evident^  feunded  in  injastice^  but  as  anmnable  en 
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itr 


Duress. 

7.  How  the 
concord  of  a 
fineiiuOlbe 
expoandedand 


Deel 


iMcoveiy* 


AvermcnL 


••  WbMt  pmr- 
«oiis  and  wbat 
estates  shall 
be  barred  by  a 
fine,  or  a  fine 
and  Don-clainu 
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QitT  be  coriiMmt  and  awiichbfe  for  cotki » wK  as  a  daedl, 
and  therefore  that  a  fine  or  recovery  hmed  or  anfinped  of 
fraud  to  deceive  pnrchaaora  or  creditara  will  be  v<Md  as  to 
them  as  well  as  any  other  convejance*  So  also  a  fine  or 
recovefj  levied  or  svlered  in  eixeeatioii  or  pursuit  of  an 
QsnrJons  contract  may  be  void  by  the  statntes  of  nsiiry»  as 
well  as  a  feoffment  or  otter  eonveyanoe  by  deed.  Skit  a 
fine  or  recovery  shsB  not  be  said  to  be  levied  or  suffered 
per  dwrem^  and  avoided  for  that  caase. 

The  connsanoe  of  a  fine»  apd  a  grant  and  render  thetelB 
diall  bo  expennded  and  taken  as  a  idiarier  or  other  con- 
veyance between  party  and  party,  because  it  is  a  convey- 
ance upon  recorUy  ami  not  as  a  writ  w  judgment  upon 
record  (A).  And  therefore  if  A.  and  B*  by  fine  acknow- 
ledge the  manors  %d  S.  T.  and  IF.  to  he  the  right  of  C.  and 
Cdothrendertiie  manors  of  &  and  T.  toil,  by  one  ren- 
der»  and  after  by  another  render  limit  100  aeres,  par6el 
of  liie  manor  of  8.  to  B.  this  shall  be  a  good  concord,  and 
be  expoan#»d  according  to  the  intent  of  the  parties,  viz. 
That  £.  shall  have  the  100  acres,  and  A.  all  the  residue 
of  the  manor.  / 

If  a  fine  be  levied  to  two  men  ^  karedibrngf  without  the 
word  [Suis]  this  is  void  for  incertainty  in  afine  as  it  is  in 
a  deed. 

If  a  fine  be  levied  come  cso  que  Uaddetomdone^  hereby 
a  fee^flimple  will  pass  without  any  word  of  heirs.  And  so 
also  it  is  in  case  of  a  common  ijecovery. 

If  the  lands  be  limited  in  the  concord  of  a  fine  to  B*  for 
life,  and  after  to  the  children  of  C  begotten,  and  C  hath 
at  the  time  of  the*  fine  levied  two  daughters  only,  in  this 
ease  the  sons  and  daughters  that  are  bom  alter  shall  take 
nothing  by  this  fine.  And  no  averment  of  intent  will  help  in 
these  cases.'  And  yet  an  averment  lieth  upon  a  fine  of  the 
uses  thereof  and  of  no  other  matters  as  upon  a  deed  (/)• 

A  fine  at  the  common  law,  or  a  fine  without  proclamations, 
was  once  a  perpetual  bar  to  all  persons  that  had  right  and 
no  impediment  at  the  time  of  the  fine  levied,  and  that  did 
not  claim  within  a  year  and  a  day  after  the  execution  of  the 
fine  by  possession;  but  now  this  law  is  changed,  and  this 


Co,  5.38.  See 
in  exposition 
of  Ueedt  infirm 


57  H.  6. 2k 


Co.8Bper. 
IiL9«  Frede» 
rick  Ten. 
WakefieM's 
case.  Trin. 
d6£tiz.Co.B» 


Stat.  IS  Ed.  1. 
de  finibns. 
Stat.  54  Ed.  X 
16.   Plowd. 
575.    Stat. 
4  H.  7.  c  S4. 


wfiea,  too,  it  is  considered  that  the  copyholder  or  lesiee  forfeits  bis  estate  by  levying  soch  a  fine,  and 
Hiat  tiie  chance  of  Ids  gaining  a  valid  title  to  the  fee  are  gnaUfy  against  htm,  no  one,  it  is  presmned, 
would  think  of  advising  a  copyholder  or  tenant  for  years  to  attempt  to  acquire  a  fee  by  any  snch 
awaos.  Where  the  lessee,  iadced,  prmrac  to  the  feoffment  and  finci  assigns  his  term  t«  a  trustee, 
there  it  is  understood  that  a  forfeiture  of  the  term  is  prevented. 

Before  quitting  tiie  subject  under  ooosideiation,  (the  necessity  of  having  an  estate  of  freehold, 
either  by  right -or  wrong,  in  order  to  gain  or  confiim  a  title  by  non-claim),  it  may  be  proper  to  state, 
tiiat  such  an  estate  is  not  acquired  by  a  lessee  par  tmtre  me  holding  over  where  no  claim  or  demand 
U  made  upon  him  for  rent  or  for  the  land  itself:  nor  does  his  personal  representative  acquire  aa 
estate  of  neehold  by  entering  and  holding  possession  where  no  sncii  claim  or  demand  has  been  made. 
9ee  Dog  v.  Perhbu,  $  Maule  &  Selw.  371. 

(k)  The  fine  and  render  is  a  conveyance  at  common  law,  and  the  render  makes  the  conusor  a  new 
pnrehasor  as  mnchas  afeofiWient  and  reinfeoffhient  at  common  law.  Price  v.  Longford^  1  Salk.  SST* 
1  Show.  Rep.  92.  And  if  the  conusor  was  seised  in  fee  (or  in  tail,  with  the  immediate  reversion  in 
jfee)  «r  partg  nmtemm^  the  descent  would  be  altered^  and  the  estate  would  afterwards  go  ex  pmH 
paifrna.  Price  v.  Limgfmrdy  abi  sop.  But  it  is  only  the  fine  s«r  done  grant  et  render  that  will  aller 
the  descent    See  1  Salk.  590.    s  P.  Wms.  159.    S  Wils.  19. 

(0  Since  the  statute  of  frauds  (29  Car.S.  c.  5.),  declarations  of  the  uses  of  fines  must  be  in  writiagy 
bat  where  there  is  no  express  decUration  of  the  use  the  conusec  may  arcr  the  use  in  himseif*  AUknm 
T.  Angkica,  Qi)b.  £q.  Gas.  17.    Roe  v,  Pcfkam^  Dougl.  S4» 

'  kbd 
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iiR.$.€.7.      UiidfJftaewiU bar iM«eb«t«a<4ft as ajrepartiaa and  levies  andUiwImt 
JSH.8.  €.36.  theremno (>»).    But  a  Cue  by  the  statate,  or  a  fine  witii  ^i^'^"'^' 
prodamatioiia,  is  now  much  of  die  sane  virtue  and  force  *' 

as  a  fine  at  the  oommon  lawwas;  for  by  the  statnte  of 
4  H.  7.  it  is  proTided,  That  every  fine  after  the  engrossing 
thereof  shall  be  proolaimed  in  the  court  the  same  term» 
and  the  three  next  folk>wing  termst  four  several  days  in 
every  term  (nX  which  proclamations  so  made,  tiie  fine  shall 
conclude  all  parties,  privies  and  strangers*  except  women 
covert,  persons  within  21  years  of  age,  in  prison,  ont  of 
the  rcdbn,  or  mm  tatut  memarim^  (be«ig  no  parties  to  the 
fine)  so  as  they,  or  their  heirs,  take  th«r  action  or  lawful 
entry  within  five  yean  after  titese  unperfections  removed* 
Saving  to  all  persons  and  their  heirs  (other  than  parties) 
the  right  claim  and  interest  which  they  have  at  the  time  of 
the  fine,  so  as  they  pursue  it  by  action  or  entry  within  five 
years  airter  the  proclamations*  And  saving  to  all  other 
persons  such  right,  tide,  claim  and  interest,  as  first  shall 
grow  or  come  to  them  after  the  proclamations,  by  foroo 
of  any  matter  before  the  fine,  so  as  they  make  their  claim 
or  entry  within  five  years  after  the  same  grow  dne,  or  if  at 
that  time  there  be  any  impediment  as  aforesaid,  within  ^S99 
years  after  the  impediment  removed.  And  by  the  statute 
of  82  JK  8.  (which  is  an  exposition  of  this  statato)  it  is 
povidedy  That  all  fines  wkh  proclamations  levied  accord- 
Jbg  to  4  H.  7.  by  any  person  of  twenty-one  years  of  age, 
4if  any.land,  drc.  before  thp  fine  levied  entafled  to  him  that 
doth  levy  the  fine  or  any  of  his  ancestors,  in  possession^ 
reversion,  remainder,  or  use,  immediately  after  proclama- 
tions had,  shall  be  a  bar  against  him  and  his  heirs,  claim- 
ing only  by  force  of  any  such  entail,  and  i^^ainst  aU  others 
clainiing  only  to  the  use  of  him  or  any  heir  of  his  body(o)« 
By  which  statute  it  doth  appear  that  all  the  parties  to  the 
fine,  conusors  and  conusees,  whether  they  be  femes  ci>> 
ver^  men  de  mm  iames  memoriae^  or  others,  infante  only 
excepted,  (who  during  minority  may  avoid  it)  and  whe- 
ther they  have  a  natural  or  civil  capacity;  and  privies^ 
wiz,  privies  in  blood,  as  heirs,  whether  they  be  lineal  or 
eollttteral,  or  privies  in  representation,  as  exeortors  and 
administrators;  and  all  strangers  dso,  eis.  all  others 
besides  parties  and  privies,  that  have  or  pretend  any  pre- 
sent right*  or  title,  (except  women  cov^  and  the  rest  *P.21» 
that  have  impediment  that  do  make  their  entry  or  dain, 
or  bring  their  aetion  within  ^vt  jtmn  ^Shtst  prodamatit 


fine  wItlMnt  proctanfttioBS  ii  saficient  for  tbe  pnrpoee  ef  barrins  a  ritht  of  itower,  at  it 
—  .^pati  a  uvrMwoaiaa's  estate  wiiere  she  U  seised  for  life  arte  fee;  bat  iraerc  a  fine  is  levied 
;  the  jNurpose  of  baniiig  an  entail,  or  for  the  purpose  of  gaining  or  confirmmg  a  titiebynoiwlaii, 
J  cUhcr  Off  those  cues  the  fine  mast  be  with  proclamations. 

>)  Bat  by  the  statute  of  Si  Elis.  c.«.  a  fine  need  only  be  prodaimed  fo«r  tisMS,  viz.  once  in  the 
^  wherein  it  is  engrossed,  and  once  in  each  of  the  three  succeeding  terms.    See  fortfaer  as  to  pre- 

^Mions,  FlMk  V.  Broektif  Phmd.  S65. 
,-,  Wherever  a  fine  is  levied  in  order  to  bar  an  entail,  or  to  gain  or  confim  a  title  by  non-claiiii» 
li  nnst  l>e  taken  to  have  the  prodamations  duly  made.    It  is  not,  however,  necessary  to  the  validity 
[the  fine,  that  the  proclamations  should  be  made  in  the  life-time  of  the  cognisor  or  cognises.    See 
page  3,  note  (k).    Courts  of  ancient  demesne,  conrhold  courts,,  and  some  others,  have  no 
by  statute,  of  proclaiming  fines  levied  in  them.    The  consequence  therefore  is,  that  a  find 
ed  b  tfirse  coarts  wdl  not  gain  or  confirm  a  title  by  non^laUa,  aor^  without  aparticatar  castom, 
m  cnt^.  . 

tad. 
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luid,  and  those  persons  exoepted  also  if  Ibejr  make 
their  claim,  Sso.  within  fire  years  after  the  impediment  re- 
moved) all  these  are  inetnded,  t.  €•  so  shut  uid  elosed  up 
t<^ther»  for  their  right  is  so  extinet  herehy,  as  they  ean 
never  open  their  months  or  lift  up  a  finger  against  it  Sav- 
ing to  all  others,  L  e.  saeh  as  have  no  present  rkht  at  the 
time  of  the  fine  levied^  and  were  excepted  hefore,  sneh 
right»  title,  claim  or  mterest  as  shaU  aoenie  to  them  after 
the  proclamations  npon  anvtmst,  gift  in  tail,  or  other 
cense,  before  the  mie  levied,  so  as  they  niake  their 
claim,  drc.  withm  five  years  after  their  right  first  accmed 
if  they  have  then  no  impediment,  or  if  they  have,  within 
five  years  sAer  the  impeoiment  removed. 

For  a  more  (nil  nnderstanding  of  which  statates  and  this 
matter,  these  things  in  generu  mnst  first  be  observed^ 
1.  That  the  persons,  to  be  barred  b^  a  fine  are,  'parties. 
*  privies,  ^estrangers.  The  parties,  if  they  be  of  the  age 
of  twenty-one  years,  ore  bound  for  ever  by  the  fine,  and 
shall  have  no  time  to  daim  to  preserve  their  right  (p). 
The  privies  also,  being  heirs  and  executors  to  the  parties* 
and  void  of  impediment  at  the  time  of  the  fine  levied,  or 
not,  if  diey  claim  by  the  same  title  that  their  ancestor  had 
that  levied  the  fine,  are  barred  for  ever  by  the  fine,  and  shall 
have  no  time  to  daim  to  preserve  their  right  *  And  there-  *  Dyer,  9. 
fore  if  my  ftither  disseise  my  grandfather  of  land,  and  then  ^**^  ^- 
levy  a  fine  of  the  land,  and  then  my  grandfisther  die,  and  ^^'  ^'  ^ 
jufter  my  father  die,  by  this  fine  I  am  barred  of  the  hind 
for  ever.  And  here  note,  *»that  he  that  is  a  privy  within  ^  '^^^i.^^J^ 
the  intent  of  4  H.  7.  is  an  heir  within  the  stetnte  of  32ir.  8.  |^*|u^'o!|^ 
Ei  He  e  eanveno.  And  that  privies  or  heirs  in  estate  jmd  f_>g  ^e. 
blood,  as  he  that  is  he^  to  whom  the  land  dotii  or  should 
descend,  are  within  these  statutes,  and  shall  be  barred  bv 
the  fine  of  their  ancestor  of  that  land.  And  so  also  shall 
privies  in  estate  tlmt  are  not  privies  in  blood,  as  where  one 
hath  land  in  borough-english,  and  levies  a  fine  of  it,  hereby 
the  youngest  son  is  barred.  So  if  one  be  tenant  in  taU  to 
him  and  the  heirs  females  of  his  body,  and  he  levies  a  fine, 
having  a  son  and  daughter,  hereby  the  issue  female  is 
barred,  and  yet  she  is  not  the  heir  of  his  blood.  But  he 
that  is  privy  in  blood  only,  and  not  in  estate  also,  is  not 
within  these  statutes,  neither  shall  he  be  barred  by  the  fine, 
and  therefore  if  lands  be  given  to  a  man,  and  the  heirs  fe- 
males of  his  body,  and  he  hath  a  son  and  a  daughter,  and 
the  son. levies  a  fine  and  dies  without  issue,  this  is  no  bar 
to  the  daughter,  for  howsoever  she  be  heir  of  his  blood, 
vet  she  is  not  the  heir  to  the  estate,  nor  shall  need  to  make 
her  conveyance  to  it  by  him  (q).    The  strangers  that  are 


(p)  Btit  if  a  msnied  womaa  levies  a  fine  is  a  feme  sole,  her  husband  may  avoid  it.    See  fiage 
note  (w).  And  wlietiier  a  toe  by  an  insane  person  may  not  also  be  avoided,  is  a  point  perliaps  not 
^«i-    See  pagee,  noterey  *^  ^  '       *^       •^^ 

(f)  A  fine  by  tenant  in  tail  bars  not  only  his  own  issue  bat  also  all  collaterals  daiminc  under  . 
mmeintail,  for  they  are  privies  both  In  blood  and  estate,  and  it  will  have  this  effect  whether  he 
tenant  in  taU  in  possession,  or  remainder,  Z^uek  v.  BamJUId^  S  Rep.  94.  88. ;  or  ever  in  oontini 
ynmt*9  ettMe^  lo  Rep.  50  a.    Bat  the  fine  of  a  person  with  the  mere  pomHlity  of  an  esUte  tail 
WeonMiyed,  altogether  nugatory  as  a  bar  to  the  estate  Uil.    See  page  sa,  iiote(t).    If  tern 
tan  IS  disseised,  and  tiie  disseisor  levies  a  fine  with  proclamations,  and  ^ye  years  elapse  without 
•or  claim  by  the  disseisee,  not  only  the  disseisee  and  his  issue,  bat  also  coUatendi  cfauaung  wider 
s^pae  catalA  wiU  be  barred,  unless  the  disseiseewas  under  some  ^Usability. 
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to  be  cbnclnded  by  the  fine  are  either;  1:  Stich  as  hare 
present  riglil  and  no  impediment;  and  these  are  barred 
^  if  thej  make  not  their  claim  within  fire  years  after  the  *  P.  22* 
proclamations.  2.  Snch  as  have  present  right,  bat  hare 
impediment  of  in^cy.  See.  and  these  are  barred  if  they 
do  not  make  their  claim  within  five  years  after  the  impe- 
diment removed.  3.  Snch  as  have  no  present  but  fotore 
right  upon  cause  precedent,  and  they  are  either  withoat 
impediment,  and  then  they  are  barred  if  they  claim  not 
within  five  years  after  their  right dothaccme ;  or  they  have 
impediments,  and  then  they  are  barred  if  they  claim  not 
within  five  years  after  the  impediment  removed  (r).  4.  Suck 
as  have  neither  present  nor  nitnre  right  at  the  time  of  the 
levying  of  the  fine  by  reason  of  any  matter  before  the  fine» 
bat  whose  right  groweth  either  entirely  after,  or  partly 
before,  and  partly  after  the  fine,  and  these  are  not  barred 
at  all  by  the  fine,  bnt  they  may  make  their  claim,  &e. 
Mow.sss.  when  they  will  (f).  And  parties,  privies,  and  strangers  t& 
3S7.95.S7S.  fines  that  are  barred  thereby,  are  such  as  have  ikatoral 
capacities  or  civil,  for  both  these  are  barred.  And  there** 
fore  it  is  held,  if  snch  a  eorporation  as  hath  an  absolute 
estate  and  authority  of  his  possessions  so  as  he  may  main- 
tain a  writ  of  right  thereof,  as  mayor  and  commonalty, 
clean  and  chapter,  &c:  levy  a  fine  of  their  lands,  they  and 
their  successors  are  barred  presently;  but  if  a  bishop, 
dean,  or  prebend,  without  assent  of  the  dean  and  chapter, 
or  a  parson  and  vicar  without  assent  of  the  patron  and 
ordinary  had  levied  a  fine,  this  would  not  have  barred  the 
successor ;  neither  will  it  bar  now  with  their  assent,  for 
they  are  restrained  by  divers  statutes.    So  also  such  per- 

(r)  And  l^  the  4  of  Ann.  chap.  16.  sect.  16.  no  claim  or  entry  to  avoid  a  fine  with  proclaantioas 
fm  Iw  saffiooit,  unless  within  one  year  after  such  ehUm  or  entry  Is  made  an  action  u  commenced 
^  prosecnted  with  effect  An  entry  to  avoid  a  finci  in  order  to  be  effectoal,  most  be  nmde  €n  that 
^^nu  and  declared  i»arpose.  Wliere  a  fine  is  levied  by  a  person  with  a  mere  equitable  estate,  othtt 
pMOQt  with  mere  eqaitaole  estates  must  avoid  the  fine  bv  bill  in  equity. 

(s)  A  recent  case  (Ooodrigkt  y.Fwmter^  X  Taant  578.)  has  denied  (and  properly,  it  is  conceived,) 
wtiiey  may  make  their  claim  when  they  will.  IndeeiL  no  snch  case,  as  a  case  where  the  richt 
fnmi  cither  partly  or  entirely  after  fiie  fine  is  levied,  can  possibhr  arise.  Every  right,  cither 
frinitively  or  derivativefy,  must  have  existed  before  the  levying  of  the  fine.  In  the  case  m  GeodriflS 
V.  Farrtieer,  the  able  counsel  for  the  defendant  (Mr.  Prut&Hk)  properly  observed,  *'  that  no  new  eanse 
^  sf  tveiding  the  fine  can  arise  afber  the  fine.  That  every  ngnt  of  avoiding  the  fine  must  commence 
r  Si  the  party,  or  his  ancestor,  testator,  or  intestate,  upon  a  cause  existing  before  the  fine  is  levied ;  s# 
I  te  BO  alienation  or  disposition  can  be  made  which  can  introdaoe  strangers  into  ^e  situation  of 
^^■liag  a  new  title,  or  cause  of  entry,  action,  ^c."  From  this  it  follows,  that  If  a  person  with  a 
lion  in  fee  whicn  has  been  devested,  devises  such  reversion  (supposing  he  can  devise  It,  though, 
h  cenccived,  he  can  not,  see  Goodright  v.  Forrester ,  i  Taunt.  578.)  to  one  for  life,  with  remauiders 
vr,  the  devisee  for  Ufe  most  make  hu  entry  or  claim  within  the  very  same  period  within  which  the 
liitir  himself  must  liave  made  it  had  he  been  livmg ;  and  if  such  devisee  for  life  neglects  to  assert 
y  fight  wathin  the  proper  time,  not  only  will  he  be  barred  hhnself,  but  the  devisees  hi  remainder  wilt 
^  aim  barred;  for  sucn  devisee  for  life,  and  the.  devisees  in  remainder,  only  standing  in  the  place 
Ibe  testator^  and  havhis,  altogether,  only  tiie  same  interest  which  he  (the  testator^  had  th^  only 
^amongst  them  such  nght  to  avoid  the  nne  as  the  testator  himself  would  have  had.  in  case  he  had 
Iring.  This  doctrine,  however,  though  agreeable,  probably,  to  the  true  construction  of  the  act 
le  4  Hen.  7.  chap.  24.  is  certainly  a  harsh  one,  as  the  devisee  in  remainder  (supposing  the  devise 
»iood)  nay  loose  his  right  from  the  laches  or  neglect  of  the  devisee  for  life,  as  was  actnally  the 
m  Gmiright  v,  Forrester;  thouffh,  if  the  court  had  not  decided  against  him  on  that  mroundy  it 
vronld  op  the  ground  of  the  devisor  not  having  a  devisable  interest.  Bnt  .mough  the 
it  Is  conceived,  could  not  apply  in  the  case  of  a  devise  by  a  remainder^man  in  fee,  where  the 
is  devested  prior  to  the  devisor's  death ;  yet  it  would  be  auplicable,  it  is  presumed,  in  case 
r  died  before  the  fine  was  levied,  and  also  in  the  case  or  a  conveyance  inter  etoM,  where 
>  conveyance  is  made  previous  to  the  levying  of  the  fine.  The  hardship,  therefore^  which  might 
''  fraa  such  a  doctrine  ought  to  be  remedied  by  some  legislative  measure. 

n  sons 
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SOBS  art  barred  by  the  fines  that  are  leyied  by  otbers  if 
they  make  not  their  claim  in  time,  as  if  oqe  disseise  a 
corporation  aggregate  of  land  belonging  to  their  corpora- 
tion, and  after  levies  a  fine  of  it  irith  proclamations,  and 
they  do  not  make  their  claim,  &c,  within  five  years,  here* 
by  they  arc  barred  (t).  2.  Where  the  ancestor  is  barred  by  Co.  9. 105. 
the  fine,  there  for  the  most  part  the  heir  b  barred  also. 
And  therefore  if  tenant  in  tail  be  disseised,  and  the  dis- 
seisor levies  a  fine  with  proclamations,  and  the  tenant  in 
tail  suffer  five  years  to  pass  without  claim,  &c.  hereby  he 
and  his  issues  are  barred  for  ever,  so  that  the  heir  doth 
suffer  for  the  laches  of  his  ancestor.  3.  The  estates  that  Co.  P.  104, 5. 
shall  be  barred  by  the  fine  are  estates  by  the  common  law»  ^^^ 
or  by  copyhold,  in  fee-simple,  fee-tail,  or  for  life,  or  for 
years,  the  estate  also  of  tenant  by  statute,  elegit  («),  and 
of  guardians  in  chivalry,  and  of  executors  that  have  land 
until  debts  and  legacies  be  paid  (tr).  And  therefore  if  one 
enter  upon,  and  put  out  a  copyholder  of  land,  and  levies  a 
fine  thereof,  and  the  copyholder  suffer  five  years  to  pass 
and  make  no  claim,  See.  the  copyholder  and  his  lord  both 
«re  hereby  barred  for  ever.  Aiid  if  a  lease  be  made  for 
•years,  and  the  lessor,  or  another,  before  entry  of  the 
lessee,  levies  a  fine  with  proclamations,  and  the  lessee  doth 
not  make  his  claim,  dx.  within  five  *  years,  hereby  the 
lessee  is  barred  of  his  interest  for  ever  (x).    4.  The  things 

whereunto 

t 

(t)  See  farthler  od  the  subject  of  corporations  being  barred  by  fine  and  non-daim,  page  14, 

rovided.  tlie  lands  are  extended,  but  not  otherwise.    See  J>ei^om  ▼.  Grmwittr,  2  Vcatr. 
535. 

**'  (w)  ATso  a  title  of  entry  for  condition  broken— a  power  appendant  or  in  gross  (but  not  amply 
collateral>— a  power  of  revocation— and  a  writ  of  error,  may  respectively  l>e  barred  by  a  fine  mi 
noD-cfaum.  See  Hiittii€  v.  H«ylsrlc,  Cro.  Car.  tOO.  A/«yor  ^  Lfwd&m  v.  Al^^rd,  Cro.  Car.  575. 
t  Wm.  Jones,  45f .  Cfwnwtlti  aue^  t  Rep.  69.  Tkemu9on  v.  Mackwartkf  Carter,  75.  So  deriacea 
nay  be  l>arred  by  a  fine  with  proclanAtions  and  non-daira,  as  may  pers<»is  daiminc  mider  executary 
devises,  shifting  and  springuig  nscs,  &c.;  but  such  interests  cannot  be  destroyed  by  a  fine  witlMVt 

S proclamations,  as  a  contingent  remainder  mav  where  there  are  no  trustees  to  support  it«  Bwt  fiw 
urtlier  information  on  these  subjects,  the  student  should  consult  Mr.  Fearn^i  Treatise  on  QootliigcBt 
Remainders  and  Executory  Devises,  and  Mr.  Sug4en*s  Treatise  on  Powers.  A  fine  with  the  plea 
nf  lonp  possession  under  it,  is  no  answer  to  a  bill  in  equity  brought  for  the  discovery  of  the  deed 
^edarittg  ihe  uses  of  such  fine.    HoU  v.  Lowe,  4  Bro.  fbS. 

(«)  The  time  from  which  the  period  of  non-ckim  is  to  be  computed  in  the  case  of  a  lessee  fiw  yews, 
it  from  the  time  the  term  commences  in  possession.  Ss^en's  coff,  5  Rep.  IseS.  Cro.  Jac*  tiO.  wMil 
It  remains  .a  mere  iti^er«ss«  iermbii  the  fine  does  not  nm.  Aud  if  tne  lessee  should  dBe  inteatala 
before  the  term  took  efifect  in  possession,  the  period  of  non-claim  would  commence,  not  ftima  the 
lessee's  death,  or  from  the  time  of  the  term  commencing  in  possession,  but  from  the  tune  of 
administration  beini*  obtiUned  to  his  personal  estate.  Sloiiforrf's  case,  citeo  Cro.  Jae.  61.  And  if  a 
term  of  years  is  made  to  commence  in  fn9tntif  but  diere  is  a  prior  tem|  which  prevents  the 
jof  the  latter  term  from  having  immediate  possession,  in  this  case  the  ^riod  of  noa-daiia 
commence,  it  is  conceived,  firom  the  determination  of  the  prior  term ;  and  it  is  upon  thu  groaad 
that  the  decision  in  the  case  of  G^odryi^ht  v.  B&nd  is  to  be  supported. 

-    A  term  of  vears  vested  in  a  trustee  fi>r  any  particular  purpose  will  be  baned  by  fine  and  noi 
{Hatuner  v.  £y<0N,  Comb.  67,  1  Cha.<Cas.  97.  33.)  except  in  the  case  of  a  term  whidi  has  li 

Sressly  assigned  to  attend  the  inheritance.  1  Leo.  872. 1  Ventr .  82.  Sid.  460.  3  Cha.  Cas,  1.  S  Keb.  56iL 
knt  although  a  term  of  years,  vested  in  a  trustee  for  a  particular  purpose,  may  be  barred  at  law  ~ 
•fine  and  non-claim,  yet  if  the  party  entitled  to  the  trusts  of  the  term  laboured  under  any  dn 
tliere  would  be  no  bar  in  equiQr,  at  least  not  'fill  the  lapse  of  ^yt  years  from  the  time  the  dl 
•was  removed ;  and- the  same  would  be  the  case  with  respect  to  any  other  equitable  faitereal,  fat 
€€Biin  f«e  trust  never  sufieni  in  canity  firom  the  hushes  or  neglect  of  his  trustee.  JIUm  ▼. 
ft  Vern.  368.  Though  it  is  said,  that  a  fine  by  the  owner  of  the  inheritance  will  not,  | 
speaking,  destroy  a  term  whidi  has  been  assigned  to  attend ;  yet  it  has  beoi  held,  that 
.plirchaser  of  the  mheritance  had  no  notice  of  a  term  the  existence  of  whidi  might  prejudice  his  t&tte^ 
that  there  a  fine  would- destroy  such  itnu    See  9  Ventr.  399.    If,  however,  the  reason  vrMck  Is 


«ete(x). 
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Plow.  378.  Wliereimto  these  itftt&tetf  do  extend^  are  latids  and  tme* 
Bro.  Fines,  meotfl,  and  not  a  reai  or  otkttr  profit  ap{>r6nder  eat  of  the 
1^  ^^  ^'      ^^>  *^^  therefore  if  I  hare  a  rent,  common,  or  estovers 

ont  of  land  or  a  way  over  land,  or  power  to  sell  the  land, 
and  a  fine  is  levied  of  the  land  Hcefr;  and  l^o  n^ofmake 
my  claim  ef  my  rent.  At,  within  five  years,'  yet  I  anl  not 
herehy  harred  of  my  rent,  &c.  ( y).  And  for  this  cause  it 
is,  that  if  a  tenant  in  aneient  demesne  levies  a  fine  of  his 
land,  and  five  years  pass,  the  lord  is  not  hereby  barred  to 
avoid  it,  for  herein  heclaimeth  not  the  land  bnthis  ancient 
Plow.  Lwd  sei^ory  (;r).  5.  The  time  in  which  theymnst  make  their 
^ncfae^  case,  elaim,  or  bring  their  action  that  have  present  njjht  and  no 

Impediment  is  within  five  years  after  proclamation  had  (a), 

■I       » 

« 

■stigned  wh]|^  a  ^oe  and  noa-ciaim  will  not  bar  a  term  which  has  been  assigned  to  attend,  where  a 

purcbaftcr  ot  the  inheritance  kn&ici  of  the  term,  vii. because i/ie  owner  iJ^eme^anUVccmlliM  U 

taumf  of  tuffirnnct  H  the  tnuiee  of  the  term,  if  this  reason  can  be  considered  a  sound  one,  then  on 

principle,  no  term  which  is  attendant  apon  the  inheritance,  can  be  barred  by  a  fine  levied  by  th^ 

owner  of  the  inheritance ;  for  whether  such  term  is  attendant  npon   the  inheritance  by  expross 

declaration,  or  by  construction  of  equity,  or  whether  the  owner  of  the  inheritance  has  any  knowledge 

of  St  or  not,  he  must  be  considered  m  one  case  as  much  as  in  tlie  otiicr,  as  ttnani  at  sufferoMce  to  Ste 

tnstu  if  the  term*    But  how,  it  may  be  asked,  can  ^c  be  considered  at  law,  tchieh  takes  no  notice 

ef  frsats,  as  tenant  to  his  trustees  ?  As  well,  it  is  conceived,  might  a  conrt  of  law  consider  a  disseisor 

as  tenant  to  the  trustee  of  the  term,  or,  as  well  might  tbe  owner  of  the  inheritance  be  considered  as 

tenant  to  the  owner  of  a  beneficial  term.    Eveiy  term  of  years  in  the  legal  estate  Is  aX  law  a  heni^u\A 

term.    At  law  nothhug  is  known  of  any  trusts  in  considering,  therefore,  the  operation  of  a  fine  upon 

a  terra  of  years,  the  tmet  of  the  term  must  be  put  completely  out  of  sight.    In  fact,  if  no  better 

reason  cmi  be  assigned  for  the  doctrine,  that  a  nne  with  non-claim  by  the  owner  0f  the  inheritance 

will  mat  bar  an  attendant  term,  than  that  the  owner  of  the  inheritance  is  tenant  at  sufierante  to  the 

trustee  of  the  term,   (and  it  is  apprehended  that  no  better  can  be  assigned,)  in  that  case  the 

doctrine  most  be  considered  as  resting  upon  a  very  weak  foundation.    The  owner  of  the  inheritance* 

and  the  trustee  of  the  term,  are  to  be  considered  ai  law  as  having  no  more  connexion  with  each  other, 

tfaui  the  owner  of  the  inheritance  and  the  owner  of  a  beneficisi  terra  have  with  one  another ;  and  at 

to  the  owner  of  a  beneficial  term,  there  can  be  no  doubt  but  he  may  be  barred  by  a  fine,  with 

»  poo-claim,  levied  by  the  owner  of  the  inheritance.    On  principle,  therefore,  a  fine,  with  non-claim, 

by  tiie  owner  of  the  inheritance,  must  destroy  an  attendant  term ;  and  that  whether  the  owner  of  the 

mberitaiice  knows  of  it  or  not    The  editor  Is  aware  that  this  opinion,  if  correct,  must  affect  the 

dBcacy  of  terms  as  a  protection  to  the  inheritance,  but  tiiis  has  nothing  to  do  ^ith  a  point  which 

must  be  considered  upon  principle.    Attendant  terms,  however,  may  be  protected^  it  is  conceived. 

against  the  operation  of  a  nne  levied  by  the  owner  of  tne  inheritance,  by  declaring  that  tlie  fine  shall 

enure  to  corroborate  and  support  the  terms.— An  act  of  parliament  (so  framed  as  to  preserve  the 

aperatioo  of  fines  in  other  respects)  might  declare  that  fines  by  the  owner  of  the  inheritance  should 

aot  afieet  attendant  terms. 

(y)  See  infhi,  page  35,  latter  end  of  note  (<)• 

[Jt)  It  IS  said,  that  if  a  second  fine  is  levied,  with  prochunatiotis  in  ^e  Common  Pleas,  of  lands  held 
b  aadeot  demesne,  that  the  lord,  if  free  from  disability,  win  be  barred  of  his  writ  of  deceit  if  he 
negieetB  to  pursue  his  right  of  reversing  the  fines  within  five  years  after  the  latter  fine  is  levied. 
WfifhfaemMe,  Owen,  SI.  e  Inst.  518.  Plowd.370.. 

If  a  fine,  levied  in  the  Court  of  Common  Pleas,  of  lands  held  in  aneient  demeauj  k  reversed  by  the 
lord,  it  seems  to  be  doubtfiil  whether  it  remains  good  as  between  the  parties.  Ir  the  lands  are  not 
vitOBi  the  jurisdiction  of  the  court,  in  that  case,  it  is  conceived,  the  fine  can  have  no  operation,  even 

I  is  between  the  parties ;  for  It  appears  to  be  well  understood,  that  a  fine  levied  In  a  court  which  has 
io  jurisdiction  is  absolutely  void.  On  the  other  hand,  if  lands  in  ancient  demesne  are  within  the 
imsdlctioo  of  the  Court  of  Common  Pleas,  then  there  can  be  no  reason,  probably,  why  the  fine 
,ihMld  not  be  good  as  between  the  parties  though  reversed  as  to  the  lord ;  for  the  lord  only  seeking 
Vrestore  his  ovm  risht,  why  shoula  not  the  fine  remain  good  as  to  all  others?  The  question,  there« 
NK,  as  to  the  fine  being  good  or  not,  would  seem  to  depend  upon  the  lands  being,  or  not  being, 
aMUa  the  Jurisdiction  of  the  Court  of  Common  Pleas.«*Supposbg  them  to  be  so,  would,  It  may  be 
wfced,  a  me  widi  proclamations,  levied  in  the  Common  Pleas,  bar  an  estate  tall,  or  gain  or  confirm 
t  tUle  by  non-claim  i  As  it  is  bv  no  means  clear  that  it  would,  and  as  we  have  seen,  that  a  fine  in 
the  eoort  of  ancient  demesne  wiU  not  bar  an  estate  tail,  it  folio ws,  that  a  recovery  ought  always  to  be 
liked  to  destroy  an  entail  hi  lands  held  in  ancient  demesne. 

(<)  The  tioie  of  making  the  hut  proclamation,  is  the  \ime  from  which  the  period  of  non-chiim 
pitaM  to  ran* 

98  vod 
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ittd  th«  tine  for  il|»a  wUch  hare  imiMdiiieiits  u  withiii 
five  yttrs  after  the  hnpediment  removed.    6.  The  time  Dyer,9.  Co.s. 
within  which  they  must  make  their  claim  or  bring  their  W..«i*  J'^ow. 
action  whose  ri|^t  doth  happen  afterwards,  if  they  have  ^^^* 
DO  impediment,  is  within  five  years  after  the  time  that  their 
right  doth  aceme,  and  if  there  be  an  impediment  within 
five  years  ifter  the  impediment  removed.    7.  The  persons 
whose  right  is  eared  and  preserved  are  mentioned  in  the 
first  and  second  saving  of  the  statute  of  4  H.  7.  and  they 
^are  strangers  (a),  and  not  parties  nor  privies.    8.  Thev 
that  have  benefit  by  the  first  saving  of  the  sUtute  shui 
have  none  by  the  second  saviiq^,  for  he  that  will  be  within 
the  second  saving  to  have  benefit  by  it  must  be,  '.  Another 
^rson.    \  The  right  must  come  and  accrue  to  him  first, 
must  come  to  him  after  the  fine  and  proclamations. 


rrsc 
.  It 


m      ■ 


(a)  Strsngen  wiw  have  distiact  rights,  sccroing  at  different  times,  have  a  period  of  five  jttat 
allowed  to  avoid  a  fine  after  each  dUtinct  right  accrues.  As  if  J.  was  tenant  for  life  with  remainder 
to  B.  for  life,  with  remainder  to  il.  in  taU  or  in  fee ;  thoagh  A.  shonid  neglect  to  avoid  a  fine  and  kf 
that  means  sbotdd  loose  bis  estate  for  life,  yet  after  the  death  of  B.  when  hb  (il/s)  remainder  in  tail 
or  fee  came  into  possession  he  would  have  another  period  of  five  years  in  which  ttf  avoid  it  And 
where  a  tenant  for  life  levies  a  fine,  the  remainder-man  has  two  periods  within  which  to  make  bis  entiy 
or  claim ;  vii .  one  period  of  five  years  after  tlie  levying  the  fine,  when  a  right  accrues  to  him 
by  forfeiture,  and  another  after  the  death  of  the  tenant  for  life,  when  the  remainder  comes  into 
posscss'ion.    See  I^nmd  v.  Tucktr^  CrO.  Eliab  354. 

If  a  lessee  is  onsted  and  the  person  in  reversion  dbseised,  and  the  disseisor  levies  a  fine,  the 
lessee,  if  free  from  disability,  vnll  be  barred  if  he  duet  not  make  his  claim  within  &\t  years;  bnt 
the  reversioner,  if  the  lease  is  a  valid  one  and  hinding  upon  him,  (but  not  otherwise,  see  Saieta 
V.  Clarke^  Cro.  Car.  156.  W.Jones,  211.),  has  two  periods  within  which  to  avoid  the  fine,  the  osie 
withm  five  years  atler  the  fine  is  levied,  and  the  other  within  five  years  after  the  expiration  of  the 
term ;  and  the  contrary  doctrine,  (9  Rep.  105  b.)i8  not  considered  as  law :  So  if  a  lessee  for  years  makea 
a  feonmeat  and  leviesA  fine,  the  lessor  has  two  periods  of  five  years  in  which  to  avoid  it,  one  after 
the  fine  is  levied  and  the  other  after  the  expiration  of  the  jterm.  See  l^'kalUy  v.  Tmertd,  1  VenU.  341. 
T.  Raym.  J 19. 

It  will  be  proper  t6  observe,  that  when  a  fine  is  avoided  by  a  person  who  has  a  partbd  mterest  in  the 
estate,  it  is  said  to  be  avoided,  not  only  as  to  himself,  but  ahto  as  to  all  those  who  cUim  ulterior 
interests.  This  however  is  to  be  understood  with  the  exception  of  a  fine  with  proclamations  levied  by 
tenant  in  tail,  which,  althongh  it  may  be  avoided  by  a  person  daimins  some  particular  interest  in  the 
landsy  will  still  be  good  as  agamst  the  issue  in  tail.  1  And.  45.  3  Kep.  91.  And  it  is  also  to  he 
understood  with  the  exception  of  a  fine  avoided  (as  to  his  own  estate),  by  the  entry  of  a  tenant  for 
years,  where  such  fine  was  levied  by  tenant  in  fail  in  poMsemon  ;  which,  notwithstanding  sadi  entry  of 
the  tenant  for  years,  can  only  be  avoided  as  to  the  estates  of  those  in  remainder  or  reversion,  by  a 
H^  action.  Litt  s.  411.  Co.  litt.  904.  The  doctrine,  however,  that  the  aovidance  of  a  fine  by  a 
person  havla|(  a  particular  estate,  is  an  avoidance  of  it  as  to  persons  in  remauider,  is  not  easily  re^ 
coocileabtey  it  is  conceived,  with  the  true  constniction  of  the  statute  of  non-daim*  4  Hen«  7.  c  44* 
By  this  act  strangers  with  a  present  right  ^  possession  uJt  th§  Mate  qf  levying  the  fine^  are  to  pmsna 
their  rights  within  five  years  qfiertkeme  Ukid  mi proelamaiimu  made;  and  strangm,  withrightl 
Which  come  to  them  (eome  to  them  m  MssesstM)  ^sr  levying  the  fine  by  virtue  of  any  gift,  4kem\ 
hrfwt  the  fine  was  levfed,  are  to  pursue  uieir  rights  within  five  years  after  tnuk  HgkU  accrue  or  co 
irU9  pocscasiea ;  with  certain  savuigs  m  the  case  of  disabilities.    Suppose  an  estate  to  be  limited 

A,  for  life,  with  remainder  to  B.  tor  life,  with  remainder  to  C.  in  tail,  with  remainders  over.    Am 
disseised,  and  the  disseisor  levies  a  fine  cmm  cm  with  proclamations ;  A.  revests  his  estate,  but  op  ~ 
his  death  the  disseisor  enters  again,  and  B.,  though  under  no  disability,  nefflects  for  five  years  to  m 
any  entry  or  claim.    Can  it  be  contended,  on  any  sound  construction  of  &e  statute  of  noiKlaim,  tl 

B.  is  not  barred  by  the  fine  and  non-dahn ;  but  that,  in  cooseouence  of  il.  having  pursued  JUs  ij 
according  to  the  statute,  B.  is  under  no  obli^tioB  to  pursue  his  right  at  all  ?  The  statute,  it  may  be 
served,  does  not  say  that  one  person  pursuing  bis  riiht  shall  be  equivalent  to  another  person  purr- 
bis  ;  or  that  if  one  pcnon  pursues  his  rkht  the  fine  snafl  be  void  as  to  all  others ;  but,  on  the  cont 
It  distinctly  reouires,  that  eadi  twrsiui should  pursue  ftis  sins  right  within  a  certain  time  q^er  such  \ 
accrues :  it  will  be  observed  he  » td  pursue  it  eifter  it  accrues  (that  is,  after  it  accrues  ta  poessssioii)^  i 
that  if'he  does  not  he  shall  be  barred.    J.  having  pursued  his  riditA^srcthe  right  of  B.a4 
can  never  be  considered  as  B.  pursuing  hiM  right  efitr  it  acemecL    In  short,  eadi  person  must 
kU  ewm  richt  within  a  certain  time  eifter  it  accrues,  and  IJka#  without  any  rtgad  to  what  any 
been  done  by  those  vrith  antecedent  rights.    On  this  ground  the  decision  in  the  case  of  Cnribmn 
CarhamptWy  1  Irish  T«  R.  567.  is  not,  it  It  coii«dvad|  agreeable  to  the  true  coastruction  of  the 
^ttoo-dainx  '.  « 
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\  His  rigbt  must  he  upon  some  cause  or  matter  before  the 
C^5. 1S4. 9.  fine.  9.  No  flue  shall  bar  any  estate  in  possession,  rever- 
'^  sion,  or  remainder,  which  is  not  devested  and  put  to  a 

right  at  the  time  of  the  fine  levied  (6).    And  therefore  if 
one  levies  a  fine  of  mj  land  whilst  I  am  in  possession  of  it, 
this  fine  will  not  hnrt  me.    So  if  the  tenant  of  the  land» 
out  of  which  I  have  a  rent  or  common*  ^c,  levies  a  fine 
of  the  land,  this  shall  not  bar  me  of  my  rent  or  commoOp 
for  I  a  A  still  in  possession  of  thb  in  the  judgment  of  the 
law  (c).    So  if  there  be  tenant  for  life,  the  remainder  for 
life ;  or  tenant  in  tail',  the  remainder  in  tail ;  and  the  first 
tenant  in  tail,  or  for  life,  do  bargain  and  sell  the  land  by 
deed  indented  and  inroUed,  and  after  levies  a  fine  to  the 
bargainee,  m  this  case  the  remainders  are  not  barred,  al- 
beit five  years  pass  without  claim,  for  the  law  in  these 
cases  doth  adjudge  them  always  in  possession  (ct).    So  if  I 
make  a  lease  for  years  of  land,  rendering  a  rent,  and  a     ' 
stranger  levies  a  fine  of  the  land,  and  the  lessee  fi>r  years 
payelh  his  rent  to  me  duly,  in  this  case  I  am  said  to  be 
always  in  possession,  and  therefore  am  not  barred  by  this 
fine  of  my  reversion.    So  if  there  be  a  tenant  by  copy  or 
lease  for  life,  the  remainder  for  life,  and  the  first  tenant 
for  life  acoept  of  a  fine  of  the  *  land  with  proclamations,       *  P.  24 
and  five  years  pass  without  claim,  &c,  hereby  he  that  is  in 
remainder  is  not  barred.    So  if  one  have  a  lease  for  years 
of  land  to  begin  in  fiUuret  and  a  fine  is  levied  of  the  land, 
and  five  years  pass  after  die  term  begins,  it  seems  this  is 
no  bar,  because  this  estate  is  not  put  to  a  right  (e).    And 
for  the  (urtlier  illustration  of  all  these  things  sc^e^  the  exam« 
'Slat.  4H.  r.  pies  following.    « If  tenant  in  tail  levy  a  fine  of  thf  land   1.  isne  in  fail 
dfH.8.  Co.    mtailedwith  proclamations  according  to  the  statutes,  this  barred  bv  the 
«verLit.57S.  ig  ^  bar  to  the  cttate  taQ,  wherein  these  tUngs  are  to  be  ^^^^ 
qc«.  9^  ise.    known.    1.  That  wheresover  the  issue  doth  claim  by  the  SSS!  *'**** 
140.  Dyer,  s.    s«me  title,  and  must  make  his  conveyance  to  the  lands  hf 
him  that  levied  the  fine,  there  the  fine  will  bar  him,  and 
therefore  if  lands  be  given  to  the  husband  and  wife  in  spe- 
cial tail,  viXp  to  them  and  to  the  heirs  of  their  two  bocues 
issuing,  or  the  like ;  or  the  gift  be  to  them  and  the  heirs 
males  or  females  of  their  two  bddies ;  or  to  them  and  the 
heirs  of  their  bodies,  with  die  remainder  to  the  right  heirs 
of  the  husband  in  fee;  and  the  husband  alone  levieth  a  fine 
with  proehonations,  by  this  the  issue  Ia  tail  is  barred. 
And  yet  the  right  df  the  wife  is  saved  so  as  she  makes  her 
claim,  d:c.  within  five  years  after  her  husband's  death  (/)• 

^So 

W  As  to  die  doctrine  reladve  to  deretting  eftatct^  see  iafra,  p.  35,  iatUr  part  of  a.  (t). 

(€}  See  tnftra,  p.  35,  hitter  part  of  a.  (i). 

W  But  if  in  the  bargain  and  Mle  or  in  a  leaie  and  relcaaei  the  tcnsat  in  tsli  (if  he  is  teasni  la 
^ia  possession)  covenants  to  levy  a  fine  and  leries  it  sccordincly,  the  deed  and  fine  are  heidio 
^  bat  one  conv^raace  or  assaraaee,  and  to  operate  so  as  to  won  a  discootianance  and  devest  the 
imriadcr.    See  Doe  on  Dem.  Odi^nu  ▼.  WhUAtttif  f  Borr.  704. 

(c)  Thb  is  to  be  anderstood  of  a  fine  by  one  nfbo  1ms  no  ettate  of  freehold :  a  fine  with  ptoclaian« 
li^ps,  levied  bv  a  person  who  has  an  estate  of  freehold,  either  by  right  or  bv  wrong  and  five  years 
aM-daim  would  be  a  bar  after  ihe  term  consMnced  in  posseiTsioa,  provided  the  lessee  was  free 
4aii<Naabilltics. 

(/)  This  doctrine,  it  is  conceived,  is  very  doabtfVtl.  The  statute  of  the  SS  H.  8.  c  SS,  says,  that 
rnn  levied  by  any  person  or  persons,  of  estates  entailed  to  the  person  or  persons  levying  them,  or  to 
say  of  their  ancestors,  shaU  bar  the  entail.  Where  the  hasbaad  and  wife  are  jm9ihf  seised  of  the 
tnateia call,  the  estate  caaaet  be  said  te  be  entailed  to  him',  it  is  catailed  to  him  and  motker;  and 

therefore 
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SOBS  art  barred  by  the  fines  that  are  levied  by  others  if 
they  make  not  their  claim  in  time,  as  if  oqe  disseise  a 
eorporatioB  aggregate  of  land  belonging  to  their  corpora- 
tion, and  after  levies  a  fine  of  it  with  proclamations,  and 
they  do  not  make  their  claim,  &c.  within  five  years,  here- 
by they  are  barred  (0-  2«  Where  the  ancestor  is  barred  by  Co.  9. 105. 
the  fine,  there  for  the  most  part  the  heir  is  barred  abo. 
And  therefore  if  tenant  in  tail  be  disseised,  and  the  dis- 
seisor levies  a  fine  with  proclamations,  and  the  tenant  in 
tail  snfier  five  years  to  pass  without  claim,  &e.  hereby  he 
and  his  issnes  are  barred  for  ever,  so  that  the  heir  doth 
snfier  for  the  laches  of  his  ancestor.  3.  The  estates  that  Co.  9.  i04, 5. 
shaH  be  barred  by  the  fine  are  estates  by  the  common  kw,  ^«^ 
or  by  copyhold,  in  fee-simple,  fee-tail,  or  for  life,  or  for 
years,  the  estate  also  of  tenant  by  statute,  elegit  («),  and 
of  goardians  in  chivalry,  and  of  executors  that  have  land 
nntil  debts  and  legacies  be  paid  («*)•  And  therefore  if  one 
enter  upon,  and  put  out  a  copyholder  of  land,  and  levies  a 
fine  thereof,  and  the  copyholder  suffer  &re  years  to  pass 
and  make  no  claim,  See.  the  copyholder  and  his  lord  both 
sure  hereby  barred  for  ever.  And  if  a  lease  be  made  for 
-years,  and  the  lessor,  or  another,  before  entry  of  the 
lessee,  levies  a  fine  widi  proclamations,  and  the  lessee  doth 
P.  23,  not  make  his  claim,  Ac  within  five  ♦  years,  hereby  the 
lessee  is  barred  of  his  interest  for  ever  (x),    4.  The  things 

whereunto 


(0  See  faiths  on  Uie  subject  of  corporations  being  barred  by  fine  and  non-daim,  page  14» 
«ete(x). 

(«)  Provided,  tlie  lands  are  extended,  but  not  otherwise.    See  J}eigKi9m  v.  GtwmUe,  S  VaMr. 
535. 

*"  (v)  Also  a  title  of  entry  for  condition  broken — a  power  appendant  or  in  gross  (bnt  not  sinph 
collateral>->-a  power  of  revocation— and  a  writ  of  error,  may  respectively  be  barred  by  a  fine  im 
noo-ciaim.  See  UuUm  ▼.  HeyUek,  Cro.  Car.  tOO.  jlf«yor  ^  LmiM  v.  Akfwd^  Cro.  Car.  9%, 
t  Wm.  Jones,  45S.  CrwmwelC$  cosf,  t  Rep.  69.  TlMursoa  v.  M^tckwartk^  Carter,  75.  So  dtiittSI 
nay  be  l>arred  hy  a  fine  with  prodansations  and  non-daira,  as  may  persons  elainrinc  mider  execaM^ 
devises,  shifting  and  springing  uses,  ^kc;  but  such  interests  cannot  be  destroyed  by  a  fine  wt AMR 
proclanations,  as  a  contingent  remainder  mav  where  tliere  are  no  trustees  to  support  it.  But  iv 
vurtlier  information  on  these  subjects,  the  student  should  consult  Mr.  Feanu^n  Treatwe  on  QontiugjVrt 
Remainders  and  Executory  Devises,  and  Mr.  Sug4en*%  Treatise  on  Powers.  A  fine  with  Hie  vUk 
nf  long  possession  under  it,  is  no  answer  to  a  bill  in  equity  brought  for  the  discovery  of  tlie  Mi 
declaring  ihe  uses  of  such  fine.    H9U  v.  Lmm,  4  Bro.  25S. 

(s)  The  time  from  wfaieh  the  period  of  non^chiira  is  to  lie  computed  in  the  case  of  a  lessee  for 
it  from  the  time  the  term  commences  in  possession.    StfftffM  e9$e,  5  Rep.  IftX  Cro.  Jac.  €KK    ^ 
it  remains  .a  mere  intertMu  termini  the  fine  does  not  run.     And  if  the  lessee  should  (Ue  inl 
before  the  term  look  efiect  in  possession,  the  period  of  non-claim  would  commence,  not  from 
lessee's  death,  or  from  the  time  of  the  term  commencing  in  possession,  but  froR  the  tiise 
edmlnistration  being  obtained  to  his  personal  estate.    Sta>ford*$  cne^  cited  Cro.  Jae.  61.    AmI  f 
term  of  years  is  made  to  commence  in  fresenti^  bnt  there  is  a  prior  tern|  which  prevents  tlie 
4if  the  latter  term  from  havfang  immediate  possession,  in  this  case  the  period  of  non^laiBn 
commence,  it  is  conceived,  from  the  determmation  of  the  prior  term ;  and  it  is  upon  this  grosad 
that  the  decision  in  the  case  of  G^odrif^ht  v.  Btnd  is  to  be  supported. 

A  term  of  years  vested  in  a  trustee  for  any  particular  purpose  will  be  baned  by  fine  and  non- 
{Hanmerv.  Efftouj  Comb.  67.  1  Clm.>Cas.  S7. 33.)  except  in  the  case  of  a  termwhidi  faaa  becn^ 
vressly  assigned  toattend  the  inheritance.  1  Leo.  872. 1  Yentr.  St.  Sid.  460.  3  Cfaa.  Cas,  l.  9  KeKf 
But  although  a  term  of  years,  vesird  in  a  trustee  for  a  particular  purpose,  may  be  barred  at  law 
•line  and  non-claim,  yet  if  the  party  entitled  to  the  trusts  of  the  term  laboured  under  any  ^    '^ 
there  would  be  no  bar  in  equi^,  at  least  not  'fill  the  lapse  of  ^rt  years  firom  the  time  the 
was  removed ;  and  the  same  would  be  the  case  with  respect  to  any  other  equitable  iDterest, 
teMini  f«e  trust  never  suflers  in  equity  firom  the  hushes  or  neglect  of  his  trustee.    AOf  ▼. 
S  Vem.  368.    Tliough  it  is  said,  that  a  fine  by  the  owner  of  the  inheritance  will  not,  | 
speaking,  destroy  a  term  whidi  has  been  assigned  to  attend ;  yet  it  has  been  held,  that 
.purchaser  of  the  inheritance  had  no  notice  of  a  term  the  existence  of  which  asight  prejudice  his 
that  there  a  fine  would  destroy  such  term«    See  3  Yentr.  399.    If,  however,  the  reeson  wUck 
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Pkm.sra.        wheretinto  these'  statiitetf  do  extend^  are  latids  and  tma* 

Bro.  Fines,       m»nia,  and  not  a  reai  or  otber  profit  apprender  eat  of  the 

isi  Co.  5.       land,  and  tlierefere  if  I  hare  a  rent,  common,  or  e^vera 

oat  of  land  or  a  way  over  land,  or  power  to  sell  the  family 

and  a  fine  is  levied  of  the  land  itceu;  and  1  do  not 'make 

mj  claim  ef  my  rent,  dre.  within  five  yevtB;  yet  I  ank  not 

herehy  barred  of  my  rent,  &c.  (f).    And  for  this  canse  it 

is,  that  if  a-  tenant  in  ancient  demesne  levies  a  fine  of  his 

land,  and  five  years  pass,  the  lord  is  not  hereby  barred  to 

avoid  it,  for  herein  he  claimeth  not  the  land  but  his  ancient 

Plow.  Lord       seignory  (z).    5.  The  time  in  which  they  most  make  their 

^oche^  case,  elaim,  or  bring  their  action  thatliare  present  nght  and  no 


impediment  is  within  five  yesors  after  proclamatioa  had  (a). 


i*# 


.•signed  wh^  a  fine  and  noD-claim  will  not  bar  a  terra  which  has  been  asugned  to  attend^  where  a 
parcbsAer  ot  the  inheritance  kn&vi  of  the  term,  vii.  because  iKe  owner  qfVielnkerttance  h  cMBiVH  U 
tomf  c^  nfinnct  U  the  tntsiee  of  the  term,  if  this  re.asou  can  be  considered  a  sound  one,  then  on 
principle,  no  term  which  is  attendant  upon  the  inheritance,  can  be  barred  by  a  fine  levied  by  th^ 
owner  of  the  inheritance ;  for  whether  such  term  is  attendant  upon  the  inheritance  by  exproM 
Msnition,  or  by  construction  of  equity,  or  whether  the  owner  of  the  Inheritance  has  any  knowledge 
of  it  or  not,  he  must  be  considered  m  one  case  as  much  as  in  the  otlicr,  qb  itwnd  at  tuffenmce  to  &< 
trutee  af  the  term.  But  how,  it  may  be  asked,  can  be  be  considered  at  law,  which  tdkew  no  notice 
ff  (nuts,  as  tenant  to  his  trustees  ?  As  well,  it  is  concetred,  might  a  court  of  law  consider  a  disseisor 
ss  tcosnt  to  the  trustee  of  the  term,  or,  as  well  might  the  owner  of  the  Inheritance  be  considered  aS 
tenant  to  the  owner  of  a  t>eneficial  term.  Everv  term  of  years  in  the  legal  estate  is  ai  law  a  hen^titA 
tcnn.  At  law  nothing  is  known  of  any  trutt^  In  considering,  therefore,  the  operation  of  a  fine  upon 
s  terra  of  years,  the  trust  of  the  term  must  be  put  completely  out  of  sight.  In  fact,  if  no  better 
reason  can  be  as«gned  for  the  doctrine,  that  a  fine  with  non-claim  by  the  owner  of  the  inheritance 
viU  ase  bar  an  attendant  term,  than  that  the  owner  of  the  inheritance  is  tenant  at  sufferante  to  the 
trustee  of  the  term,  (and  it  is  apprelicnded  that  no  better  can  be  assigned,)  in'  that  case  the 
doctrine  must  be  considered  as  resting  upon  a  yery  weak  foundation.  The  owner  of  the  inheritance^ 
sad  the  trustee  of  the  term,  are  to  be  considered  ai  law  as  having  no  more  connexion  with  each  other, 
than  fhe  owner  of  the  Inheritance  and  the  owner  of  a  beneficial  term  have  with  one  another ;  and  as 
to  the  owner  of  a  beneficial  term,  there  can  be  no  doubt  but  he  may  be  barred  by  a  fine,  with 
i  M<lalm,  levied  by  the  owner  of  the  inheritance.  On  principle,  therefore,  a  fine,  with  non-daia, 
Sy  the  owner  vf  the  inheritance,  must  destroy  an  attendant  term ;  and  that  whether  the  owner  of  the 
anieritaoce  knows  of  it  or  not  The  editor  is  aware  that  this  opinion,  if  correct,  must  affect  the 
fftcacy  of  terms  as  a  protection  to  the  inheritauce,  but  this  has  nothing  to  do  ^th  a  point  which 
smst  be  considered  upon  principle.  Attendant  terms,  however,  may  be  protected^  it  is  conceived, 
•gaiast  the  operation  of  a  fine  levied  by  the  owner  of  tne  inheritance,  by  declaring  that  the  fine  shall 


to  corroborate  and  support'  the  terms. — An  act  of  parliament  (so  framed  as  to  preserve  the 
spoalMHi  of  fines  in  other  respects)  might  declare  that  fines  by  the  owner  of  the  inheritance  should 
lot  aifect  attendant  terms. 
(y)  See  infra,  page  35,  latter  end  of  note  (t)» 

(i)  It  is  said,  that  if  a  second  fine  is  leviea,  with  proclamations  in  'the  Common  Pleas,  of  lands  held 
lo  aadent  demesne,  that  the  lord,  if  free  from  disability,  will  be  barred  of  his  writ  of  deceit  if  ha 
Meets  to  pursue  his  right  of  reversing  the  fines  witlun  five  years  after  the  litter  fine  is  levied. 
myWaeme,  Owen,  Si.  2  Inst.  518.  Plowd.370.. 

^^  a  fine,  levied  in  the  Court  of  Conunon  Pleas,  of  lands  held  hi  ancient  demeauj  h  reversed  by  the 
IMid,^  it  seems  to  be  doubtfhl  whether  It  remains  good  as  between  the  parties.    If  the  lands  are  not 
" '    the  Jniisdictiou  of  the  court,  in  that  case,  it  is  conceived,  the  fine  can  have  no  operation,  even 

the  parties;  for  it  appears  to  He  well  understood,  that  a  fine  levied  in  a  court  wliich  has 

ion  is  absolutely  vaU,    On  the  other  hand,  if  lands  in  ancient  demesne  are  within  the 

ictioa  of  die  Court  of  Conunon  Pleas,  then  there  can  be  no,  reason,  probably,  why  the  fine 

I  Bot  be  good  as  between  the  parties  though  reversed  as  to  the  lord ;  for  the  lord  only  seeking 

wtore  hia  own  rislit,  why  should  not  the  fine  remain  good  as  to  all  others  ?  I1ie  question,  there* 

as  to  the  fine  oeins  good  or  not,  would  seem  to  depend  upon  the  lands  being,  or  not  being* 

tbeiiixisdictioB  of  the  Court  of  Common  Pleas.-^Supposfaog  them  to  be  so,  would,  it  may  b# 

a  mie  vrith  proclamations,  levied  in  the  Common  Pleas,  hue  an  estate  tall,  or  gain  or  confirm 

m^  by  non-clidm  ?  As  it  is  by  no  means  clear  that  it  would,  and  as  we  have  seen,  that  a  tine  in 

eovrf  of  ancient  demesne  wifl  not  bar  an  estate  tail,  it  follows,  that  a  recovery  ought  always  to  be 

t  to  destroy  an  entail  in  lands  held  in  ancient  demesne. 

flhe  tinie  of  making  the  hut  proclamation,  is  the  \ime  from  which  the  period  of  non-chiim 

98  and 
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kis  vMb  in  special  tail,  and  the  grandfather  dieth,  and  the 
father  doth  diaaeiBe  the  grandmother,  and  doth  levy  a  fine 
with  proclamations,  the  grandmother  dieth,  and  then  the 

•  Co.  S.  fjo,      fadier  dieth,  in  this  case  the  son  is  hari^sd  (k),    *  So  if 
51. 9. 140.        lands  be  conveyed  in  tail  to  a  woman  for  her  jointure  with- 
in the  statute  of  11  H.  7.  can.  20.  and  whilst  she  liveth 
the  iss^e  in  tail  doth  levy  a  nne  of  the  land,  by  this  th^ 
issues  inheritable  to  the  estate  tail  are  barred  for  ever. 

•  Plow.  434,     »  So  if  tenant  in  tail  make  a  feoffment  or  be  disseised,  and 
^^'  after  levy  a  fine  with  proclamations  to  a  stranger,  hereby 

•  Coria.2i  Jac.  his  issnes  are  barred  for  ever  (0*    **  So  if  tenant  in  tail  die> 
^*  ^-  and  his  issue  before  his  entry  (having  a  freehold  in  law 

only)  doth  levy  a  fine  with  proclamations,'  this  shall  be  a 

bar  to  his  issues  and  to  his  collateral  heirs  and  brothers  of 

» Id^sau  the  half  blood,    t  So  if  a  tenant  in  tail  have  four  daughters 

the  sncettor  and  tlie  estate  actnalhr  descends  nponhln,  the  fine  will  bar,  not  only  the  connsor's  owa 
issne  in  tail,  but  alio  bit  collatefil  hein  in  tail.  And  it  will  have  the  same  eflfect  although  he  diet  ta 
his  ancestor's  life-timet  provided  he  leaves  Issue  upon  whom  the  right  of  entail  devolves.  Bat  if  he 
dies  in  hi»  anoei^r*!  life-time  without  iune,  then  die  collateral  hein  In  tail  will  not  be  aifeeted  by  the 
^.  It  may  be  thought,  however,  that  the  distinction  taken  between  the  case,  where  the  conunf 
dite  in  Ilia  ancestor's  life-time  Tartar  «mtf,  and  where  he  dies  in  his  ancestors  life-time  wUkmd  mat 
(boldinf  the  fine  In  the  former  case  to  be  a  complete  bar  of  the  estate  ddl,  and  in  the  latter  to  be  com- 
piftely  moperative),  is  anwarranted  by  the  act  of  the  St  H.  8.  c.  36.  If  this  act  enables  a  perMW  who 
bss  tkf  mere  possibilitv  of  an  estate-toil  to  levy  a  fine  at  all,  it  may  be  contended  tliat  it  enables  hia 
to  do  so  in  as  ample  and  comprehensive  a  manner  as  it  enables  a  tenant  in  tail  in  possession  ta  levy  one ; 
fof  the  act  invests  both  with  the  power,  (supposing  both  to  have  the  power)  by  the  veiy  same  wordi ; 
and  consequently  a  fine  levied  by  the  one  must  be  as  extensive  in  its  operation,  as  when  levied  by  the 
«ther*  Mow,  as  a  fine  levied  by  a  tenant  in  tail  in  possession,  in  all  cases  bars  his  eallateraj  heirs  m  tiii 
ii  weU  as  hia  ovm  issue,  so  I  apprehend  a  fine  levied  by  a  person  with  the  mere  possibilitv  of  an  ettsll 

Si  (supposing  he  can  levy  a  fine  atall),must  likewise,  in  oil  oases,  l-<  r  hi$  eoUateral  heirs  as  wdl  i^ 
own  issue.  The  act  expressly  says,  that  a  fine  levied,  by  a  tenant  in  taU  AaU  be  abnrf  tke  «M» 
lott.  It  is  tberefiire  dear,  that  wherever  a  fine  is  levied  by  a  person  wktm  the  met  euabUs  fa  lew  sue, 
that  it  must  opMerate  as  a  cmi^pkU  hv.  With  respect,  however,  to  a  person  who  has  the  jnere  possibility 
^f  an  estote  taiLthere  seems  to  be  much  reason  to  think,  that  he  is  net  a  person  whom  the  act  emblcs 
to  levy  a  fine.  The  courts,  in  holding  that  he  is,  appear  to  have  misconstrued  the  act.  They  held,  thst 
It  was  by  force  of  tlie  words,  ^  entailed  to  any  ^  J^ts  anceseart,*'  that  a  person  with  the  mere  possibility 
of  an  estote  tail  might  levy  a  fine ;  and  they  appear  to  have  thought,  that  unless  they  put  this  ooostno* 
tlon  upon  the  words  they  could  have  no  meanuig.  It  is  apprehended,  however,  that  tliey  amy  bear 
another  construction.  Perhaps  it  may  not  admit  of  much  doubt,  but  that  the  true  meaning  of  the 
words,  eidaUed  to  ikepenon  Ucying  the  Jbie  ar  amy  op  his  ancESTOBs,  Uf  that  the  fine  should  he  a 
bar,  whether  the  entoll  had  its  meeptioH  or  cemmencemeiU  In  the  conusor  himself,  or  In  aayof  Ui 
ancestors.  ' 

Thb  cdnstmctloiili,  perhaps,  ao|  only  the  more  natural,  bat  It  Is  certainly  awre  a|reeable  to  ths 
polld'y  of  the  cojpimon  Uw,  which  does  not  allow  possibilities  and  expectancies  to  be  m  anyvrise  desll 
lit ;  and  the  acts  relating  to  fines  aflford  no  ijeason  to  suppose,  tha^  the  legislature  intended  to  aaake  say 
alteration  in  the  common  law,  with  respect  to  possibilities  In  estotes  toil.  They  considered  it  enoaih 
it  is  apprehended,  Co  put  estotes  toil  in  the  power  of  the  present,  or  immediate  tenant  in  tall,  (vrhethtf 
it  was  an  estate  toil  in  possession  br  remainder),  and  never  thought  of  sufajiectinc  them  to  deatiuetiss 
hyU  person  who  at  some  (uture  period  might  by  possibility  become  so.  By  spdi  a  construction  tsf 
as  is  contended  for,  the  courts  would  never  have  fallen  into  such  an  absurdity,  (and  to  avoid  an  actti 
manift^t  injustice  they  have  been  obliged  to  fall  into  it),  as  to  hold,  that  a  fine  levied  by  a  peraon  will 
the  possibility  of  iin  estate  tall,  Oudl  deetroy  tke  estafe  tail  orneide  $o,  according  to  an  event  (via.  nhfr 
ther  the  conusor  dies  with  or  withbnt  issue  in  his  ancestor's  life-time),  which  oaaynot  be  aiiuliM 
till  years  Sfker  the  ffaie  is  levied,  and  which  consequently,  in  the  meantime,  leaves  th$  fue  without '^ 
bperatidh ;  and  whether  it' will  ever  have  any  operation  or  not,  is,  at  the  time  of  levying  It  impoir 
to  tkf.  Where  the  iict  say8,'that  the  fioe  shall  be  a  bur^  (he  Teeidature,  it  is  conceived,  did  not  in 
uat  if  should  depend  \ipbh  future  clients,  whedier  it  Hhould  or  should  not  be  so.  Upon  the  ^ 
there  appears  strong  teason  to  think,  tliat  the  stotuto  does  not  enable  a  person  with  the  mere  ^^^ 
litv  of  an  estate  fail  to  levy  a  fine  at  all ;  and  that  the  casef  wb^ch  have  held  that  it  ()oes,  ire  not  to 
relied  on.  •  •     ~ 

(M)  If  the  opinion  advanced  in  the  last  note,  viz.  that  a  peraon  with  the  mere  possibility  „ 
toll  has  no  power  to  levy  a  fine,  is  well  foondi*!,  in  that  case  tlic  ion  Is  aaf' burred,  unless  he  _ 
parred  by  realm  of  non-claim ;  just  as  he  might  have  been,  if  the  disseisor  hsd  beenSn  entire 
|o  the  estote  tail: 

(0  And  the  fine,  it  is  said,  eanres  to  Hie  use  of  the  feoffor  or  disseiior.    But  see  page  14.  latter  pd| 
ff.note(*).  r-o       f  r- 
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«id  one  of  tliMB  levy  a  fin*  in  thoUft  ofiln  Mmt^  ddi 
will  be  a  bar  to  her  issue  for  tbelbiuth  part  of  theland(aft). 
4  Co.  5. 50|  51.  4  Bat  in  these  oases  before  and  such  like,  where  the  immm 
9. 140.  j,^  1^  ^^^  lg^  ^  ^^  ^  ^^  Uie-time  of  the  tenant  in  tail»< 

the  tenant  in  tail  himself  may  after  lerj  afiae  of  the  hmd* 
and  thereby  bar  his  issue,  and  the  eonnsee  abo  to  whom 
his  issue  hath  levied  a  fine,  and  therefore  m  all  these  casea 
it  is  supposed  that  the  tenant  in  tail  doth  die  and  suffer  the 
'  Co.  10. 50. 9.  r%ht  to  deseend  to  his  issue.    '  If  lands  be  gi?en  by  will 
lii.  5. 1^0, 51.  to  one  when  he  shall  come  to  his  age  of  twenty-four  jean, 
to  hold  to  him  and  the  heirs  of  his  body,  and  he  after  Ua 
ace  of  twentyrone  years  levy  a  fine  of  this  land  with  pro* 
cfamations,  this  is  a  bar  to  the  issue  in  tail  (a).    If  a  dia* 
seisor  make  a  gift  in  tail,  and  the  donee  make  a  feoHknent 
to  A,  and  after  levy  a  fine  with  proclamatioiu  to  J?,  that 
hath  nothing  in  the  land,  this  fine  will  bar  tne  issues  In 
tail;  and  &y shall  not  avoid  it  by  pleading  that  pariet 
Jnu  fdkU  kabnenaU,  S^c,    But  it  is  no  bar  to  the  disseisee. 
f  Co.  4. 84.       for  he  may  avoid  it  by  this  plea  when  he  wilL    "Audi 
foHiari  therefore,  if  a  fine  be  levied  by  the  tenant  in  tail 
that  hath  only  an  estate  of  freehold  in  renudndeK  or  rever- 
sion, it  is  good;  as  if  ii.  be  tenant  for  life,  the  remainder 
to  j9.  in  tail,  and  B.  levy  a  fine,  albeit  this  be  no  discour 
*Tjw.a5Jac.  tinuanice,  yetitis  abar  totheestato  taQ.    <  But  if  tenant 
Co.  B.  Will,     in  tail  have  issue  a  son  and  a  daughter,  and  the  son,  living 
^^venos  ^  ^^^^  ^ ^1^  i^^y  ^  ^^  ^^  ^^  without  *  issue,  and      *  V.ti. 

then  the  tenant  in  tail  dieth,  hv  this  the  daughter  and  tha 
estete  tail  is  not  barred.  So  if  the  younger  son  levy  a  fine 
in  the  life  of  the  father,  and  then  the  tenant  in  tail  die. 
this  is  no  bar  to  the  elder  son.  So  if  lands  be  given  to  a 
man  and  the  heirs  females  of  his  body,  audhe  hath  a  son 
and  a  daughter,  and  the  son  doth  levy  a  fine  of  the  land, 
this  is  no  bar  to  the  dai^^hter.  So  if  tenant  in  tail  have  a 
dau§^iter,  his  wife  being  with  child  of  a  son,  and  the 
daughter  levy  a  fine,  and  after  the  son  is  bom,  this  fine 
shall  not  bar  the  son,  for  these  howbeit  they  be  privies 
41  Co.  S.  91.     an(|  heirs  to  the  blood,  yet  are  not  privies  and  heirs 

to  die  estate.  6.  Albeit  the  estete,  passed  by  the  fine,  ha 
afterwards,  before  all  the  proclamations  had,  avoided. 
yet  the  issue  in  toil  is  barred  by  it  And  therefore 
if  tenant  in  tail  discontinue  in  fee,  and  after  disseise 
the  discontinuee  and  levy  a  fine  with  proclamations  to  a 
stranger,  and  take  an  estate  back  by  render  in  the  same 
^Cy  and  the  discontinuee,  before  all  the  proclamationi 
pass,  enter  and  claim  and  so  avoid  the  fine,  yet  hereby 
•  Ber  Pepbam  the  estete  tail  is  barred.  "  And  if  tenant  in  tail  infeoff  the 
^Fcaner.  '     unvM  in  tail,  and  after  disseise  him  and  levy  a  fine,  the  is- 


aofi^BffU    ''^  enter,  and  after  the  proclamations  pass,  and  after  the 

issue  in  tail  doth  infeoff  the  tenant  in  tail  which  levied  the 
fine,  and  dieth,  it  seems  this  fine  shall  bar  the  issues  in 

t]  Co.  1. 76.  tail.  7.  This  is  a  bar  to  the  estete  tail  and  to  the  issuea 
Lit.  sn,  only,  and  is  no  bar  to  him  in  remainder  or  reversion ;  and 


S)  See  the  iaifnote  but  one. 
^  Tbe  devised  in  ittch  a  cue  miut  be  considered  to  have  t  present  vetted  estate  tail,  eiUy  tbe  time 
'«r  apjeyincnt  k  postponed.    (See  Wheedam  v.  Leay  3  T.  R.  41.    Doe  v.  A'oiDeU,  l  Manle  Sc  Selw.  dfV. 
gmMbifki  V.  Pariiert  ibid.  69S,  and  cases  tbere  cited).    A  tine,  therefore,  by  sucii  n  penoa,  is  essen* 
fmUy  mSkrtnt  fxuini  a  fine  by  a  person  with  tbe  mere  possibility  oi'aa  estate  tail|  wbicb,  it  iteoac^ved^ 
fM  net  bar  ti|e  estate  tail.    See  supra,  page  26,  note  (t). 

therefore 


» # 
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tkatnrfoM  ^ea  Am  Mtele  tail  m  tpent,  flui  bar  »  mt  at 
end.  And  therefore,  if  an  estate  be  limited  to  A.  and  B. 
hb  wife  and  the  heirs  audea  of  the  body  of  A.  the  re- 
mainder to  C*  and  A.  and  H.  have  iaane  and  A.  die,  and 
A  and  her  israe,  or  her  iasne  alone  levy  a  fine,  this  wlU 
bar  the  issaea  of  the  issues  whilst  there  be  any,  bat  if  they 
fail  it  win  not  bar  C  in  remainder,  except  he  anffer  fire 
years  to  paaa,  and  so  be  barred  by  his  nan-elaiai.  So  If 
tenant  for  life  and  he  that  is  next  in  the  remainder  ia  tafl, 
join  in  a  fine,  this  is  a  fj^ood  bar  to  the  issves  in  tail  for 
ever  as  long  as  that  estate  tail  shall  continiie,  but  not  to 
him  that  is  ne&t  in  remainder,  nor  to  any  other  that  shaD 
Gome  in  of  any  remainder  in  tail  or  in  fee,  m>r  to  him  in 
reversion.  '  If  lands  be  given  to  A.  and  the  haira  mdes  "Co.  lo.  96. 
of  his  body,  the  remainder  to  B.  and  the  heirs  males  ^  ^  9JacB.  B* 
his  body,  tnc  remainder  to  the  r^t  heirs  of  A.  and  A. 
doth  bargain  and  sell  this  land  by  deed  indented  and  in^ 
roUed  to  /.  &  and  his  heirs,  and  after  levy  a  fine  of  it  mr 
conasonoe  de  droit  come  eeo,  Sfc,  to  him  and  his  heirs^  by 
Discontiiiii*  thig  the  remainder  to  J?,  is  not  discontinued,  bat  it  ia  a 
*^^*  bar  to  the  estate  tail  by  the  statutes,  and  oanseth  the  estate 

of  the  bargainee  to  last  so  long  as  the  tenant  in  tail  hath 
fssnes  of  Ins  body ;  bnt  if  the  fine  had  been  before  the  bar- 
gain and  sale  it  had  been  a  diseontinnance  of  the  re^ 
mainder(o),  bat  in  neither  case  a  bar  to  him  in  remainder » 
^T.ttL      unless  *he  safier  himself  to  be  barred  by  his  non-daim 
within  ^re  years  after  his  remainder  happen  to  come  in 
possessimi.    8.  If  there  be  tenant  in  tail,  the  remainder  s]Ca.8aper 
to  him  in  tail,  and  the  tenant  in  tail  levies  a  fine  of  this  Lit572. 
land,  hereby  both  hu  estates  are  barred  (n).    Ei  $ie  de 
siwniibmB.    y  But  all  this  notwithstanding,  if  lands  be  eon*  '  Bro.  Finet, 
veyed  to  a  woman  in  tail  for  her  jointore  within  the  statato  \iy  ^®-  f;  ^^ 
of  11  H.  7.  chop.  ao.  and  she  levies  a  fine  of  this  land,  ^^u^^^ 
this  will  not  bar  the  issaes  in  tail  (q).    Or  if  lands  be  given  co.  a.  i7«  re.* 

in 

r«)  But  otherwise,  if  the  deed  contained  a  covenant  to  levy  tlie  fine.    See  pace  aS,  vote  (&). 

\p)  As  if  landt  wero  limited  to  aajeldett  ion  ia  tail,  with  remainder  to  his  lataer  in  tail,  a  fine  witk 
proclamatioas,  by  the  Mm,  levied  after  hii  father's  deatb^  would  bar  the  fatiier's  younger  children.  Sea 
1  Inst  37S. 

(«)  It  may  be  proper  to  consider  what  cases  are  within  tlie  protection  of  this  act,  as  in  those  caacs 
no  nne  can  be  levied  either  by  the  wife  akme  or  with  an  after-taken  hnslNind.  A  settlement,  wlwre 
made  by  the  husband's  irp<A<r,  has  been  held  to  be  within  it  [Skuimgtm  v.  StrttUm^  Plowd.  300)  g  bat 
where  made  by  a  mere  stranger  it  is  clearly  nee  within  it*  WwtA  v.  WdUhnOf  On.  Jac.  173.  Yehr. 
101. 

To  bring  a  settlement  within  the  protection  of  the  act,  it  is  not  necessary  that  it  should  pnKjeed  ftoim 
the  spontaneous  bounty  of  the  hnsband  or  his  relations,  or  that  the  marriage  should  be  me  adH*  coom- 
deration  moving  it ;  for  if  it  is  expressed  to  be  made  In  oonsideratioa  of  the  wile^s  finrtnae,  yet,  if  it 
was  made  m  eemaidentkm  qftke  marriage^  as  well  as  of  the  Ibrtuiie,  it  wiU  be  protected  by  the- 
VUUer*  ▼.  BeaaunU^  %  Oyer,  186.     Kirkmak  v.  Thmpwh  Cro.  Jac.  474. 

If  a  man  and  woman  whi9  ore  joint4enanU  in  fee  happen  to  intermarry  and  settle  the  whole  ei 
upon  themselves  jointly  in  tail,  as  to  the  husband's  moiety  the  settlement  will  be  within  the  ptotectii 
or  the  act.    LoMgkier  v.  Ummphrieg^  Cro.  Eliz.  5t4»    And  as  the  sphrit  of  the  act  has  been  h>okad  at 
rather  than  the  strict  letter  it  iMtt  been  properly  held,  that  if  the  husband  or  his  ancestors  make  a  co»* 
veyance  in  fee  to  some  third  person,  upon  condition  tore-convey  to  the  wife  in  tail,  that  that  is  a  caaia  !^ 
within  its  protection.    Sir  George  Brown's  cate,  S  Rep.  50,  and  Lynch  v.  Spencer^  Cro.  Elis.  613.  1 

It  has  Seen  said  arguendo,  that  if  the  husband  and  wife  sell  lands  belonging  to  the  wife,  and  titf  -  j 
husband  lays  out  the  money  in  the  purchase  of  other  lands  and  settler  tiiem  upon  the  wife  ia  tatt^'-; 
that  this  is  a  ease  which  comes  withia  the  statute.  Sir  Ges.  Jirsum's cusr,  3  Rep.  50  b.  JLynch  w*..] 
i^^eneer,  Cro.  Eliz.  513.  Moore,  93.  455.  8  And.  44.  And  there  certainly  appears  to  be  gvew-i 
reason  for  thinkuig  that  it  does;  fer  the  husband,  having  acquired  an  ahoolute  n|Eht  to  the  monsyy 
had  it  la  his  power  to  make  what  use  of  it  he  thought  aL  ana  thereforr*  it  is  conceived,  the  parekna^ 

staooM 


i- 


CHAP,  lu  OF  A  majL  ^ 

in  tail  U>  anj  lubject  by  the  kiiig*s  own  gift  or  proTiM^n, 
and  the  tenant  in  taU  levies  a  fine,  this  fine  shall  not  bind 

the 


AoBld  be  considered  in  the  same  light  as  if  the  inoney  was  originally  hiB  own.  If,  indeed,  the  wifs 
eoncnnred  in  the  sale,  under  a  freviotu  $tipuUtti<m  tfalit  the  money  shonld  be  laid  out  for  Ikt  own 
benefit,  tktd  might  alter  tlie  case,  at  least  U>  equity—for  equity,  it  is  apprehended^  would  consider 
the  httsfaaiid  as  possessed  of  the  money,  not  in  his  own  right,  but  as  a  trustee  for  hb  wife ;  and  would 
hmk  vpoo  him  as  baring  made  the  pafehase  m  that  character ;  and  consequently  wonM  held  that  the 
case  was  aotaffeeted  hy  the  act. 

In  the  case  of  Fonttr  ▼.  PitftM^  Cro.  Eliz.  9.  it  appears  to  have  been  held,  that  except  the  mHler  9r 
Uf  keif9  €re  pr^udieed  frjf  the  wift^e  ^Uenation  the  cas%  is  not  within  the  act;^a  doctrine,  it  is  con* 
cftved,  evident^  ilUfounded ;  for  there  can  be  no  doubt  that  the  object  of  the  act  was  to  prevent  the 
wife  from  defeating  any  of  the  limitations  of  the  settlement.  This  must  he  obvious,  from  the  act 
giving  a  right  of  entry,  upon  the  wife's  alienation,  to  every  person  to  whom  the  eatate  ektmid  apperUim 
fpm  the  tof/f's  deeente.  The  act,  it  will  be  observed,  does  not  con6ne  the  right  of  entry  to  the  issue 
of  the  husband  and  wife,  or  to  the  settler  and  his  heirs ;  but  gives  it  to  such  person  as  would  be 
entitled  under  the  settlement  supposici^  the  wife  vras  actiudly  dead,  without  at  all  regarding  whether 
toch  person  was  a  etnmger  or  not  How  thai  can  it  possibly  be  held,  that  a  remainder-man  who  is  a 
^rmger^  has  no(  a  right  of  entry?  But  besides  these  reasons  for  holding  that  the  legislature  intended 
to  prevent  the  wife  from  defeating  any  of  the  limitations,  whether  to  strangers  or  not,  it  may  be 
observed,  that  the  act  expressly  savs,  that  a  woman  seised  in  tail  of  the  gift  of  her  husband  or  his 
ancestors  shall  hot  aliehatb.  Upon  the  wiiole,  it  is  dear,  it  is  conceived,  that  the  act  extends  its 
protection  to  remainder-men  who  are  etnmgers;  and  consequently  that  the  case  of  Fonter  v.  Pitfitll 
cannot  be  treated  as  an  autMhrity.  And  as  remainder«ien  who  are  atrangeriare  widiin  the  protection 
of  the  act,  so  the  settler's  heir  at  hiw,  upon  whom  the  reversion  in  fee  descends,  is  also  within  it ; 
and  the  ease  of  Hughes  v.  Cluhbj  1  Com.  369,  in  which  a  contrarv  doctrine  was  held,  cannot  be  con- 
sidered as  law.  In  Fenter  v.  PUfaU,  the  principal  reason  assigned  for  the  wife's  alienation  being 
fM^  wnsSeMaae  nofftcag'  rererted  ot  descended  i»  tke  heirs  ^  the  husband;  IVom  which  it  would  appear 
that  the  coart  elcnrty  considered  the  husband's  heir  entitled  to  the  protection  of  the  act. 

It  is  said  that  copyholds  are  not  within  the  act;  and  the  reason  assigned  is,  that  if  the  entry, 
which  is  given  to  the  person  next  entitled,  could  be  made  upon  the  alienatioyi  of  .a  copvhold,  that 
the  penon  making  it  would  become  tenant  to  the  lord  uithoHt  his  consent  or  adnussiom,  which  would 
be  repngmmt  to  the  first  principles  of  the  law  of  copyholds.  Herrtngftfii  v.  Snuth,  9  Sogd.  41.  73. 
Gilb.  Ten.  181.  But  this  reason  appears  to  be  ill  founded ;  for  supposiag  a  remmnder'man  to  be  tlie 
perM>a  entitled  to  make  the  entry,  he  is  already  udmUied  by  the  previous  admittanea  of  the  particular 
tenant,  it  being  well  understood  that  the  admittance  of  Uie  particular  tenant  is  the  admittance  of 
the  remainder-man.  Co.  litt,  363  b.  4  Rep.  23.  Blackhum  v.  Graves,  1  Mod.  lOS.  and  cases 
there  cited  in  margin.  And  if  the  heir  or  heir  in  tail  is  the  person  entitled  to  enter,  he  makes  his 
entry  m  the  chaneter  rf  heir ;  and  it  is  equally  well  known,  that  the  heir  of  a  eopyholder  may  enter 
ind  take  the  profits  without  any  admission.  Browm^s  case,  4  Rep.  2t ;  and  Clarke  v.  PeKn\faiher^ 
dted  4  Rep.  34.  Supposing,  however,  that  a  copyhold  is  not  within  the  act,  yet  if  the  settler  pro- 
cures an  enfimnchisqnent,  it  will  instnntly  become  so;  fw  then,  the  rfeason  which  is  aasigiwd^vliy 
csnyholds  are  not  withui  it  is  no  hmger  applicable. 

It  amy  perhaps  be  hardly  necessary  to  state,  that  eqnitaiiU  or  tnult  estates,  are  as  mneh  wtthus  the 
set  as  Iqi^l  ones;  for  Miff  are  expre^y  named  in  it;  and  trusU  are  now  what  uses  were  tbea.  .  See 
Cftrfan  V.  Jatksem,  2  Vem.  489 ;  and  see  1  £q.  Cas.  Abr.  «20. 

So'^mvMset  made  by  the  husband,  or  his  ancestors,  in  favor  of  his  wife  in  tail  are  also  within  it; 
sach  pmretaasca  being  expressly  mentioned. 

The  payment,  however,  of  a  sum  of  monev  by  the  husband  to  the  wife's  father  or  rektions,  in 
c^anderation  of  tkekr  making  a  settlement  upon  the  wife  in  tail,  has  been  held  no/  to  be  a  purchase 
vilhin  its  true  meaniag*  Kynistm  v.  Uoi^  Cro.  Jac.  624.  Copland  v.  Pyatt,  Cro.  Car.  244..  and 
isBCs,  aS4.  Whether  in  the  cases  which  have  arisen  upon  this  point,  the  money  paid  by  the  husband 
vuse^aal  to  the  value  of  the  lands,  docs  not  dearly  appear.  If  it  was  not,  there  certainly  seems 
nasoa  to  say,  that  such  a  eve  is  not  within  tlie  act;  especially  if  the  money  was  considerably  short 
of  lvalue  of  the  land.  But  supposing  tlic  money  was  tt/all  consideration  for  the  estate,,  woald 
ait  the  case  tkem  be  within  It  ?  Would  it  not  then,  in  fact,  be  as  much  a  parckase  by  tlie  husband  or  his 
ttktions,  tham^  made  from  the  wife's  relations,  as  if  it  bad  been  made  from  any  indLtfcrent  pemnn? 

"~       "in  eases  ftlUng  under  the  protection  of  this  act,  the  wife  cannot,  by  any  mode  whatever, 

or  Ml  coaearrtace  witii  an  afler-taken  husband,  make  a  valid  alienation,  either  by  fine 

fi»r  more  than  hat  own  life;  yet  she  and  her  husband,  by  whom  or  by  whose  a^esUr 


1h$sdiieme9UmaMmmiefmayakemie.    It  was  formerly  lield,  tint  they  could  not,  and  Lord  Coke cUvs 

(y  Co.  Litt.  363  b.    The  authority,  however,  of 


it  was  so  determiiiedf    Uarley  v.  fVesl 

beea  over-raled  by  that  of  Kirknum  v.'TAompwa^  Cro.  Jfac.  474 ;  aud  see  niieatUy  v. 

cited  S  Ves.  358.  a  case  which  seems  to  accord  with  the  ti^ue  meaning  of  tlie  act  mucli  better 

that  BOtieed  by  Lord  Coke ;  so  tlmt  there  is  no  doubt  but  .that  the  wife  aud  her  husband  together 

4phe  haahand  by  whom  or  by  whose  aacestur  the  settlement  was  nuide)  may  alienate  the  estate.;  and 

^r  bosband's  death  she  aiay  dispose  of  it  in.  concurrence  with  the  issue  in  tail  pr  next  in  re- 

}  far.  the  act  ajcpready  providesi  that  it  (the  act)  shall  not  extend  to  any  recovery  sullered 


!28*  OF  A  FINE.  chaf.  ii- 

.  -  ... 

Ae  itnies  tnUJl  nor  the  kiiig(r\  htioiheniiwiH  bar, 
for  tiieso  fines  are  not  intended  within,  but  exoej^ted  oat  of 
the  statnte  of  32  H.  8.  but  the  king  himself,  bemg  tenant 
in  tail  of  the  gift  of  some  of  his  ancestors  being  subjects, 
may  lenr  a  fine  of  it  to  bar  his  issoes  in  tail.  And  in  dl 
eases  where  a  recovery  wiU  not  bar  the  issues  in  tail,  there 
a  fine  will  not  bar  them. 

f .  Wife  barred      Albeit  the  fine  of  the  husband  and  the  wife  together  of  the  Dier,  7f . 

by  the  fine  of    wife's  land  or  of  the  land  of  the  husband  and  wife  together,  Flew.  sfX 

^^  ^^^S^     **•  *  perpetual  bar  to  her  and  her  heirs  for  ever,  yet  if  the 
•r  tone  otter.  img]jguj  jJ^q^  l^yy  |^  g^^  y^y^  proclamations  of  such  land, 

and  then  he  die,  in  thb  case  die  is  not  barred  of  her  right, 
but  if  she  do  not  make  her  claim,  ^c.  withm  five  years  after 
her  husband's  death  she  is  barred  of  her  right  for  ever  not- 
withstanding the  statute  of  32  JJ.  8.  («)•  *  And  if  one  seised  •  M.  it  lae. 
of  land  in  fee  marry  a  wife,  and  after  make  a  lease  of  this  ^}^;  '^ ' 
land  to  A.  for  life,  the  remainder  to  B.  in  fee,  and  B.  levies  ^  ^"'  •  " 
a  fine  with  proclamations,  and  the  husband  dies,  and  the 
wife  doth  not  make  her  claim,  ^c.  within  five  years  after 
Ihe  death  of  her  husband,  hereby  she  is  barred  of  her  dower 
for  ever  notwithstanding  the  estate  for  life  in  At  but  if  the 
remainder  of  B,  had  been  put  to  a  right  at  the  time  of  the 
fine  levied  she  might  have  avoided  the  fine  by  plea,  fuod 
vmrUi  fimi  nikU  kabmenmi,  4rc.  ^  And  if  the  husband  h  i>ier,  8«4. 
levies  a  fine  of  his  own  land  and  dies,  and  his  widow  having  Co.  s.  99. 
no  impediment  doth  not  make  her  claim  within  five  years 
after  his  death,  hereby  she  is  barred  of  her  dower  for 
ever.  *  If  a  jointure  be  made  to  a  woman  after  the  co-  ^Dkriasn. 
Torture,  andher  husabnd  and  shelevy  afine  of  it;  hereby 
without  question  she  is  barred  of  her  jointure  in  this  land, 
hut  it  is  diought  that  this  is  no  bar  of  her  dower  in  the  re- 
sidue of  the  land  of  the  husband,  and  especially  then 
when  the  fine  is  Sur  oomctonoe  de  droit  come  ceo,  Sfc,  (t). 

*If 


bsr  file  wife  and  the  beinaext  inheritable,  or  to  wMch  the  renMbider^naa  shall  consent,  such 
appearing  on  teeord«  See  it  Ves.  97.  It  awit  not  be  snppoaed,  however,  that  the  coaaeot  or  the 
ramainder^nan  will  be  sufficient  where  there  is  issue  in  tail.  Notwithstanding  such  coaaent,  the  iaaae 
ui  tail  would  eiearly  have  a  right  of  entry. 

it)  Thb  snbject  will  be  more  folly  considered  in  the  Chapter  on  Recoveries, 
t)  In  afineof  thewife^  land  1^  bnsband  and  wife  thewholeesute  passes  from  the  wife,  and  tte 
eeanseeis  inbyher  only;  and  if  &e  bvsband  and  wife  revere  the  fine  by  writ  of  error  for  nonap 
of  file  wife,  the  whole  estate  which  passed  by  the  fine  shall  be  restoffod  to  tlie  wife,  f  Co.  5Tb. 
Mr.  Hargrave,  in  n.  (1),  to  p.  181,  of  his  editloa  of  Co.  Litt.  disenases  at  length  the  venaoo  whM 
feme  covert  is  boond  by  a  fine,  and  condudes  <<  that  the  common  notioa  of  afeM's  biadiaa  fcMft 
covert  merely  by  reason  of  the  «#erc<  vxummniim  of  them  by  the  indges  is  ineorreet,"  and  that  mm 
saeretsaMMbMlMashoQld  only  be  deemed  the  secondary  canse  of  this  operation,  the  priawry  one  "-"^ 
thepsndaiicy  4f  orMlocfion  for  the/WslbaU  of  the  hmd. 

(0  Far  she  has  not  her  election  of  jointure  or  dower  till  her  husband**  death;  but  if  the 
be  nnde  h^finre  the  ^mterNre,  and  slie  and  her  husband  aUen  the  jointure  bads  by  feie,  sb 
not  be  endowed  of  any  other  of  her  husband's  lands.  Co.Iitt.d6b.  Thongh  the  kiw  does 
Ileve  femes  covert  who  thus  vcdnntary  aUen  their  jotaiture  tand^  yet  if  the  title  to  any  joia«m 
before  nnrriage  proves  to  be  bad  either  byftand  or  aocideat  and  the  Jobitren  Is  evicted,  sfei 
then(by  the  provisions  of  the  stat.  tr  H.  8.  c.  10.)  have  her  dower  prs  laafe  at  the  eoauaoi 
9Bl.Com.  1V8.  A  fine  by  a  married  woman  will  not  only  bar  ber  dower  or  jomtufe  out  of  the 
comprised  bi  tibe  fine,  but  itwUl  also  be  abar  to  any  other  estate  or  farterest  she  may'have  in 
buids;  as  a  right  to  a  sum  of  money  eharg^l  upon  them.  Gosdridk  v.  fihslMf,  Prec  In  Qu  C 
Courts  of  equity,  however,  wiU  not  suffer  the  faiterest  of  a  married  wonsan  to  be  affected  byn^ 
further  than  the  parties  intended  she  should  be  afifected  by  It:  therefore,  if  a  married  woasnn  jeipi 
with  her  husband  in  mortm^faig  his  estate,  the  fine  wUl  not  deprive  her  of  her  jointure  or  d#aag 
except  as  against  the  mortgagee;  and  if  she  joins  with  hfan  in  mortgagmg  her  own  estate,  thri^ 
not  be  deprived  of  the  equity  of  redemptioOi  althangh  it  should  be  expressly  Ifanited  to  the  husbaag 


CHAP.  II.  OP  A  FINE.  Stt 

*  DIer,  MC      ^  If  Unis  ht  ^vtn  to  a  nan  aiid  hiB  wife  fai  tail,  the  f  e- 
maiiider  to  the  right  hein  of  the  faasbaitd  s  and  the  htuband 
alone  leries  a  fine  of  this,  thia  will  not  bar  the  wife,  ex- 
cept she  suffer  five  years  to  pass  after  his  death  witiiout 
making  claim,  ^e.  and  tiieretore  if  the  fine  be  to  the  nso 
of  the  husband  and  his  hmn  in  fee,  he  may  dispose  it  as  a 
fee^imple,  sad  his  issue  hath  no  remedy. 
Co.  9. 105.3.         *  If  a  man  disseise  me  of  the  land  I  hare  in  fee-simple,      *p.  29. 
97.  nper  Liu   or  fee-tail,  and  after  levy  a  fine  of  this  land  with  proclama*  5.  Disseisee 
*^  tions,  and  I  do  not  make  my  claim,  4^.  within  five  years  «>d  the  like 

after  the  proclamations  had,  hereby  I  and  my  heirs  are  ^^"^«^^ 
bamMl  for  ever  of  this  land  («).    And  if  I  being  such  a  ^°loV  4te. 
tenant  in  fee  make  a  lease  for  years,  or  be  the  lord  of  any   '       * 
copyhold-estate,  and  my  lessee  far  years,  or  copyholder 
in  fee  or  for  life,  be  ousted,  and  I  thereby  disseised,  and 
the  disseisor  levy  a  fine,  and  neither  I  nor  my  lessee  for 
years,  or  copyholder,  do  make  any  claim,  4%.  within  the 
five  years  aftef  the  fine  levied  hereby  we  are  all  barred  for 
ever.    And  if  one  disseise  me  of  land,  and  after  mtkt  a 
lease  for  life  of  it,  and  then  levy  a  fine  with  proclamations, 
and  I  sufier  five  years  to  pass,  hereby  I  am  barred  both 
of  the  reveruon  and  of  the  estate  for  Kfe  also. 
Flow,  ia  If  tenant  for  life  make  a  feoffment  in  fee»  and  the  feof* 

St»«d*f  Cist,    fee  levy  a  fine  with  proclamationt,  aiM  he  in  reversion  or 
remainder  do  not  make  his  claim,  Sfc»  within  five  years, 
hereby  he  is  barred  for  ever  (to). 
Cs.179.  If  I  pretend  right  or  tiUe  to  land,  and  enter  upon  it» 

and  put  him  out  that  is  in  possession^  and  then  I  levy  a 
fine  with  proclamations,  with  an  intent  to  bar  him,  and  ho 
doth  not  make  his  claim,  4rc.. within  five  years,  hereby 
he  is  barred  for  ever,  albeit  he  had  the  true  right  and  I 
no  right  at  all. 
Ckiff.  If  Ipurchase  land  of  JET.  and  after  perceiving  my  tidede- 

DocL  4(  8t      feasible,  and  that  a  stranger  hath  the  right  of  the  land,  I 
^^^  do  levy  a  fine  to,  or  take  a  fine  from  another  with  procla- 

matiotts  with  intent  and  of  purpose,  to  bar  him  that  hath 
rl^t,  and  he  suffer  five  years  to  pass,  and  doth  not  mako 
his  daim,  4*0.  hereby  he  is  barred  of  his  right  for  ever. 
And  in  these  and  such  like  cases,  there  is  no  relief  to  bo 
had  in  equity.    See  more  m  Num.  11.  «i|^  (x).  Sfaiiy* 

If 


it  bdear  tlist  sucbwas  AtfrtsiciiHoN.    Jens  ▼.  JSsdiBSsa,  IS  Vci.  9M.    Sslfty  v.  ITUffleU;  ftep. 
m.riDch,«r.    Brmd  V.  BriNtf,  1  Vera.  813.    iiiiM.  Skin.  tSS. 

wlKK  a  aarried  woman  bas  a  mere  naked  antbority  mieoupled  with  an  interest,  or  a  power  of 
^"^taeat  ID  be  exercised  notwithstandins  covertare,  or  a  separate  estate  withont  being  restrained 
he  exercise  of  acts  of  owncrsiiip  over  it,  in  tlkete  cases  soe  may  alienate  tlie  property  witboat 
Bhr  tfae  custom  of  London  and  of  some  otiier  cities  and  towns  (confirmed  by  tlie  act  of  tbe 
A  SMi  of  H.  a.  c.  ffd.X  married  women  may  pass  tiieir  estates  wiiich  lie  witiiin  tbe  Jorisdictioa 
tee  placea  by  deed  inrolted« 

' }  Tlie  issac  shall  not  have  five  yean  aller  the  death  of  ^  tenant  in  tail  (tfae  disseisee),  for  the 
rkad  a  present  right  to  tbe  entail.  Ptowd.  374  a.  Bat  if  the  tenant  in  tail  bargains  and  selh 
I,  and  the  bai|;ahiee  levies  a  fine,  thongh  five  years  elapse  in  the  Ufe-tim^  of  the  bargainor,  tha 
la  taH  Shan  not  be  bound  bat  shall  have  five  years  after  the  death  of  his  &ther.  PetUattn  v« 
',  Cro.  EHa.  096. 

)  Not  five  years  from  the  tfane  of  the  fine  levied,  bat  from  the  death  of  the  tenant  for  life. 
)  IMit  a  fine  and  non-ehiim  are  not  allowed  to  bar  an  eqnitable  charge  where  the  pnrcbaser  had 
~^ilud^arg9otHuHmeaf  kiMfi»dMM€.    See  Drapen^  Citmpmy  s*  FanUcy,  IS  Vera.  668.    Where 
itrinscr  however  has  aa  notice  of  such  eqnitable  charge,  there,  it  is  conceived,  a  fine  and  non- 
will  ha  a  bar  erea  though  he  has  not  got  the  legal  estate.    It  may  be  hardly  necessary  to  say 
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9.Where  Afine      If  there  be  ienuii  in  taffl^  the  remailider  in  tail^'ttid  the  Co.  lo.  9a.  9« 

»bail  be  a  bar    tenant  in  tail  bargain  and  seO  the  knd  by  deed  indented  106. 

hs  to  one  per-    ^^^  inroUed,  and  after  lery  a  fine  witii  proclamations  to 

another  *  or  as  ^®  bargainee  wr  coKHMfice  cfe  drmJt  eomt  ceo,  4^.  m  this 

to  one  part  of    ease  as  to  the  tenant  in  tafl  and  his  issne  this  is  a  bar»  but 

tlie  land,  and     as  to  all  others  it  is  no  bar,  albeit  thej  never  make  *  any 

not  to  auotber.  ^{^^^  ^^     g^  if  ^^,^1,  ia  tail  kvy  a^ fine  of  his  intaited 

land»  this  is  a  bar  as  to  him  and  his  issues,  bnt  as  to  all 
others  it  is  no  bar  at  all,  and  therefore  he  in  remainder  or 
reversion  in  their  times  may  enter  notwithstanding  (y). 
«  So  if  lands  be  entailed  to  the  hnsband  and  wife,  and  Uie  *  Co.  9. 140. 
heirs  of  their  two  bodiea,  and  the  husband  done  levy  a  t^^* 
fine  of  this  land,  this  as  to  the  hnsband  tenant  in  tail  and 
Recovery.  his  issues  is  a  bar  <z),  bnt  not  as  to  the  wife,  for  she  shall 
be  tenftnt  in  tail  still,  and  yet  it  seems  she  may  not  suffer 
atecovery  of  this  land  afterwards  (a).  So  if  a  man  attunted 
of  felony  or  treason  levy  a  fine  of  his  land,  this  as  to  the 
king  ana  lord  of  whom  the  land  is  held  is  toid,  Mid  is  no 
*P.  30.      Imp  to  their  advantage  *and  title  of  forfeiture,  but  as  to 

all  others  it  is  a  good  bar.    '  So  if  oiie  levy  a  fine  of  lands  '7H,4.44. 
in  ancient  demesne  and  of  other  lands  together,  this  ils  to  ^*  ^*  1^*  ^^ 
the  lands  in  ancient  danesne  is  not  good,  nor  «ny  bar  at 
iSki  b«t  as  to  the  odier  lands  it  is  a  g<M>d  bar  (A). 
10.  The  time        By  the  ancient  ctmmon  law,  he  that  had  right,  was  Co.  saper  Lit 
^^^"^  imt^    bound  to  make  claim,  4*^.  within  a  year  and  a*  day  after  the  S54.  S62. 
i^e  he'that     ^^'^^  levied  and  execution  thereupon,  or  else  he  was  barred 
hath  right  to     for  ever,  but  this  bar  by  wmrtiaim  is  now  gone,  and  if 
land  must        such  a  fine  without  proclamations  be  levied  at  this  day,  he 
make  his         ^j^x  hath  right  may  make  his  claim  at  any  time  to  prevent 
prl'!!Sit  the      ^*»«  *>•»•»  •»<*  »void  the  force  of  the  fine. 

bar  of  the  fine.    '•  Parties  to  fines,  void  of  impediment  at  the  time  of  the  Stat  i  R.5. 
Vartiet.  fine  levied,  are  barred  of  the  land  presently,  and*  shall  ch.  7. 4  U.  7. 

have  no  time  to  avoid  the  same  fine  by  entry,  claim,  ^-c.  ^'^*^* 
Priviei*  And  privies  in  blood,  and  privies  in  representation,  daim-^ 

ittg  by  the  same  title  which  their  ancestor  that  levied  the 
aame  fine  had,  shall  be  barred  by  the  same  fine  presently, 
and  that  wheUier  they  have  any  impediment  or  not. 
fistrangf  rt.     .   Estrangers  to  fines,  (being  all  such  as  are  neither  parties  See  the  Stat 
t.  That  have     m^  privies,)  who  have  right  to  the  land  whereof  the  fine  Pl»w.  374. 


^ 


that  a  pnrchaser  for  a  valuable  consideration,  without  notice,  «tA«  ^e(«  (Ae  le^of  eiter«,  is  in  no  «;»« 
amctcd  by  mere  eqnitable  charges.  Where  a  person  pnrchascs  from  a  tmatee  vrith  notiee  ef  the 
trust  the  purchaser  will  be  converted  into  a  trustee  hiniielf;  and  a  fine«  levied  either  by  the  vendor 
or  purchaser,  will  not,  in  equity,  affect  the  right  of  the  cestat  fire  trust;  for  equity,  regarding  the 
purchaser  as  a  trustee,  will  lay  hold  of  his  conscience,  and  notwithstanding  die  fine,  compel  him 
to  perform  the  tiiist  Gilb.  Ch.  Ca.  69;  and  see  JlVem.  149;  2  Ves.  4«2;  2  Alk.  dSl  j  and  8  Atk. 
he^.  It  is  conceived,  however,  that  a  fine,  with  proclamations  and  non-claim,  levied  bV  a  penoo 
with  an  estate  of  freehold,  must  be  a  bar  to  all  eqnitable  estates  and  interests  as  weUas  tol^alones; 
except  in  the  oa^  of  equitable  interests,  irA«re  tqwii^  can  fix  ajMm  iKt  camei€nc€  ^  the  p^aiy;  which 
at  may,  either  where  the  fine  is  levied  by  the  trustee  himself,  or  by  a  penon  who  purclmses  witk 
notice  of  the  trust. 

(y)  See  p.  aa,  n.  (p)  and  (9). 

(2)  See  p.  «4,  n.  (J). 

(a)  The  opinion  that  the  wife  cannot  sufier  a  recovery  does  not  seem  to  be  well  fomkled*  Evesj 
tenant  m  tail,  and  also  every  person  who  has  turned  his  estate  tail  into  a  base  fee,  may  deaily  safiw 
a  recovery,  except  in  cases  prohibited  by  act  of  parliament,  as  of  a  woman  seised  tx  9rwi$mi€  wkL 
persons  seised  ex  jmivmont  corona,  i^c. 

{b)  With  respect  to  the  lands  in  ancient  demesne  it  would  probablv  be  good  as  a  emneutmee ;  at  least 
it  would  be  so  till  reversed  by  the  lord.  But  whether  it  would  be  of  any  force  afWr  the  reversal  is  not 
PMfectly  clear.    See  supra,  page  33,  note  (2). 
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is  levied,  and  have  bo  inpedimMit  natnval  or  legal,  AM 
have  time  to  make  their  clain,  4ro.  iRrithin  fire  years  after 
the  fine  levied  and  proclamatioiia  had,  and  no  longer.  And 
therefore  if  lessee  for  years,  t&auki  hy  elegit,  or  by  sta- 
tnte,  or  a  copyholder  in  fee,  or  for  llfe»  be  ousted,  and  ha 
in  reversion  disseised,  they  shall  have  but  one  ftve  years 
between  them  to  make  thenr  claim,  i^c.  and  if  they  claim 
not  within  Aat  time  they  are  all  barred  for  ever,  for  th6y 
have  all  present  right  and  may  bring  their  attticm  pre- 
sently (c) ;  but  odierwise  it  is  where  the  tenant  Ibr  life,  md 
he  in  reversion  be  disseised ;  for  in  thisease  he  in  reversiott 
is  not  barred  by  the  firat  five  yeara  after  llw  fine  levied^ 
for  in  that  time  he  can  have  no  action,  therefore  he  shall 
have  time  to  make  his  claim  ftfe  yeafs  after  the  death  of 
the  tenant  for  life.  <  If  a  dissebor  ieties  a  .fine  with  pto- 
clamations  of  the  land  whereof  the  disseisin  was,  As  db- 
seisee  mnst  make  his  claim  within  the  first  five  years  aftiur 
the  proclamations  had,  and  if  he  happen  to  die  within  the 
fire  years,  his  heir  shall  not  have  five  years  more  bat  so 
much  time  more,  as  to  make  np  the  time  incntred  in  his 
father  or  other  ancestors  time,  ^ve  years;  and  albeit  he 
be  an  infant  at  the  time  of  his  ancestors  death,  yet  he 
shall  have  no  longer  time.  ^  If  a  tenant  in  tail  be  diaseiaed 
and  the  disseisor  levy  a  fine,  tiie  tenant  in  tail  or  histssnes 
most  make  their  claim  widun  the  next  Hre^  yean  after  the 
proclamations  passed,  otherwise  they  shall  be  bar#ed  •  fdf 
even  The  like  it  is  in  the  lachesa  ef  him  in  remainder  oif 
reversion*  ^  And  if  in  these  and  snch  like  eases,  he  thai 
hath  present  right  and  is  without  impedim^it  bring  upon 
himsdf  any  impediment,  as  if  being  within  the  realm  at 
the  time  when  the  fine  is  levied,  he  do  *  afterwards  go  be- 
yond the  sea,  or  the  like,  in  tlMse  cases  he  diall  have  no 
longer  time  than  the  first  five  years  after  the  pniolamationB 
had. 

Estrangers  to  fines  pestered  with  ioqpediments  of  inliui* 
cy,  covertore,  madness,  idiocy,  Innacy,  imprisonment,  or 
absence  out  of  the  reakn,  at  the  time  of  the  levying  of 
the  fine,  and  having  then  any  present  interest  or  right  shall 
have  five  years  time  after  die  infirmity  vemoved  to  make 
their  claim,  Sfc.  (d).  And  therefore  an  mfant  regularly  i^all 
faave  time  for  five  years  after  he  eome  to  his  fnll  age  to 
amke  his  claim,  Sfc.  although  he  be  in  his  mother^s  womb 
at  the  time  €§  the  fine  levied*  And  yet  if  m  v  ftither^s 
lirother  disseise  him,  and  levy  a  fine  with  proeiamatfons, 
and  a  year  after  the  proclamations  my  lather  dieth,  and 
after  and  within  fivo  yeara  my  uncle  dieth;  in  this  case  I 
by  reason  of  my  infancy  siudl  have  only  so  much  time  to 
avoid  the  same  as  at  the  death  of  my  father  remained  to 
eome  of  the  ^ve  years  next  after  the  proclamations,  and 


SO 

present  riglit 
ami  no  Uapedi- 
ment 


•P.31. 


S.That  liave 
present  riglit 
and  impedi* 
ment. 


lafaat 


It  fbr  years  shoold  be  ousted  and  the  reversioner  disseised,  the  reversioaer  would 
«  vears  to  avoid  the  fine  after  the  expiration  of  the  term.  See  IflutUeti  v.  IVnurid,  1  Ventr. 
.ftajm.  iSi9.  1  Atk.  571.  And  if  a  tenant  for  iife  is  disseised,  and  me  disseisor  levies  a 
ifsvchunations,  the  remainder^man  or  reversioner  lias  Ave  years  after  the  death  of  the  tenant 
■^    ""■  '  fais  claUn. 

tbe  time  once  begins  to  ran,  it  continues  to  ma  notwithstanding  the  party  may  after- 
^  disabilities,  and  notwithttandiog  snch  subsequent  disabilities  may  hspptn  altol^e* 

It  of  the  party's  own  agency.    See  Doc  v.  Jtma,  4  T.  R.  300. 

not 
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1M  ft  n^w  fire  yean,  beoNse  I cjhiia  bytte  iiaie tid^ tikat 
my  fothtr  had.  So  if  my  father  or  other  aacestor  be 
disseised,  and  the  dbaeisor  levy  a  fine  with  proclamations, 
and  my  father  or  aaeestor  die  within  five  years  after  the 
prodamalions;  in  this  case  I  shall  not  have  a  new  &rt 
years,  b«t  only  so  much  as  remaineth  of  the  old  fire  years 
Hmmutm*'  to  make  my  clahn,  ^c.  Madmen  and  lunatics  (beit^  Pkm.566L 
"•ne.  strangers  to  the  fine)  shall  have  the  like  time  to  make  S75. 

Aeir  etaitt,  S^.  as  infants  have,  and  yet  if  this  infirmity 
happen  afiker  the  fine  levied,  and  before  the  last  proclam* 
ation  be  made,  these  persons  are  not  bound  to  the  first 
years,  bntshafl  have  five  years  time  after  they  be  cured  of 
WsmcDccK  ^ir  maladies.  Women  covert  (estrangers  to  the  fine)  Plow.S75» 
vert.  shall  have  fi^  years  time  after  they  be  discovert  to  pur*  379. 

sue  their  right.  Bnt  if  a  feme  aole  (estranger  to  a  fine) 
hare  present  right,  and  after  the  fine  levied  she  take  a 
husband,  and  so  five  ^ears  pass  after  the  proclamations 
had;  in  this  case  she  u  bsrred  and  shall,  have  no  further 
time  to  claim.  Estrangers  to  finea,  imprisoned  at  the  time  Plow.  36qu 
of  the  fine  levied,  shaU  have  the  same  time  and  liberty  in*>  566*  5rs. 
IsipiiiooBNBt  fiints  have,  but  if  such  unprisonsnent  happen  after  the  time 
of  the*  fine  levied  and  bef<»e  the  last  prodamation  made, 
it  seemeth  they  diall  have  five  years  after  the  inlaigement 

OntoffiBf-     Aadestrangerstofinesbeii^ontof  the  realm  at  the  time  piair.364» 
¥a^  of  the  levying  thereof,  shall  have  five  vearstime  after  their 

Detnm  to  enter  or  claim,.4ne«  But  if  amy  be  in  Eiiffhf»d  at 
tfie  time  of  lerying  of  the  fine,  and  after  go  beyond  the 
seas,  and  suffer  the  five  years  after  the  proclamations  to 
passs  in  this  case  they  shall  have  no  longer  time,  except 
they.be  sent  in  the  king's  service  and  by  his  command- 
mmiL  ^  And  if  the  party  be  beyond  the  sea  at  the  time  of  ^  SvTbo.  Co^ 
the  fine  leried,  and  never  return  but  die  there ;  it  seems  in  !|!?pif^ 
tins  case  the  fine  will  not  bar  Us  heir  atall(d).  «7£nx. 

*P«  t2.         ♦  Estraneers  to  fines  that  have  divers  defects  and  infinni-  Plow.  ^5. 
di^^Micta  ^*^'  ^*  inmncy,  coverture,  non-sanity  of  mind,  imprison-  !>*«*■»  ^^** 
uivcis  battels.  m^Qi^  absence  out  of  the  realm,  to  avoid  fines  shall  have 
time  for  five  years  after  the  last  of  the  ii^rmities  removed. 
But  if  they  have  divers  impediments,  aim  they  be  all  once 
after  the  proclamations  made  wholly  removed,  and  after 
they  fall  into  the  like  again  and  die,  in  this  case  their  heirs 
shaii  not  have  a  new  five  years,  but  the  first  five  years  be- 
gan in  their  ancestors  time  immediately  after  the  first  im- 
pediments so  removed    shall  proceed,  and  Nonrdam  of 
their  heirs  dnring  all  the  residue  of  the  said  fiye  years 
bindeth  them,  as  their  said  ancestors  should  have  been 
bound  thereby  if  they  had  remained  void  of  such  impedi- 
ments during  all  the  said  five  years. 
4v  That  sm  Estrangers  to  fines  that  have  no  present,  but  a  future  Plow,  srs* 

whbont  im-      tight,  and  that  such  as  groweth  wholly  before  the  pro-  l>i«>'>  <t4. 
^^iiiieiit,faav.  clamations,  if  they  be  void  of  impediment  shall  have  five 

right  vpm  y^'^  ^^^  ^^^  ^®^'  ^^^*  ^^^'  ^^'^  ^'  interest  first 
caaaeprace-  gi^weth,  remaineth,  descendeth  or  cometh  to  them  after 
deat.  the  proclamations,    And  therefore  if  a  mortgagee  be  dis- 

if)  The  heir,  sappoiing  him  to  bo  free  from  dinbtlities,  will  be  bound  unless  be  asscrti 

Ttghtwixhiative  years  (xeaijiU  aaoeitor's death;  iMOsa v.  Lemsii,  j2  Hea.  Bla.  584. aad.sce Hate  f(^ 
JUgftek,  Cro.  Car.  «0(K  .  i 

setsad^ 
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seised,  and  the  dieseisor  doth  levy  a  fine  with  proclama'- 
tions,  and  the  fire  years  pass,  and  after  the  mortgagor 
payeth  or  tendereth  tbfe  money ;  in  this  case  he  shall  have 
time  for  five  years  aftfer  the  tender  or  payment  of  the  mo- 
ney to  make  his  claim,  S^c,  (e).  So  if  a  man  levy  a  fine  of 
his  land  whereof  his  wife  is  dowahte,  she  shall  have  five 
years  after  her  husband's  death  to  make  het  claim,  Sfr. 
*  Plow.374»  and  not  be  bound  by  the  five  years  after  the  fine  (/).  '  So 
if  tenant  in  tail  levy  a  fine  with  proclamations,  and  after^ 
the  five  years  dieth  without  issue,  the  donor  shall  have 
five  years  after  his  death  without  issue  to  bring  his  For* 
^-Co.rs.  medon.    *  So  if  lessee  for  life  levy  a  fine,  or  makd  a  feoff- 

Plow.  373*  ment  in  fee,  and  the  feoffee  doth  levy  a  fine ;  in  this  case 
he  in  reversion  or  remainder  shall  not  be  bound  by  the 
next  five  years  after  the  fine  levied,  but  he  shall  have  five 
years  next  after  the  death  of  the  tenant  for  Ufe,  and  if  he 
die  within  the  five  years,  his  hefrs  shall  have  only  so  much 
time  as  to  make  up  the  time  before  his  death  five  yeat^S. 

c^'q*kf  **      **  ®^  ^*^  *'*  ^^  ^*^  *^  *^**®®  ^^^  ^^®  ^  dttseiscd,  and  the 
0.9.505.        disseisor  tfr  a  stranger  levy  a  fine;  in  this  case  he  in  re- 
version or  bis  heirs  shall  have  five  years  after  the  death  of 
the  tenant  for  life,  and  shall  not  be  botulkd  to  the  next  five 
*Plow.374..     yeai^s  after  the  time  of  the  fine  levied.    ^So  if  tenant  in 
19  H.  8. 7.       tad  in  possession  levy  a  fine  and  die  withotit  issue ;  in  this 
Co^5. 8^.  w.    i;jise  be  in  Ae  remainder  shall  have  time  for  fiv6  years 
'  *  aftier  the  death  of  the  tenant  in  tail  without  issue  t  and  if 

he  make  not  his  claim,  ^r^^.  in  that  time,  he  and  his  issues 
are  barred  for  ever.  The  same  law  is  for  him  in  reversion 
^  Co.  5. 8^«  ^>*  the  donor,  if  there  be  no  remainder.  P  And  if  tenant 
in  tail  discontinue  in  fee,  and  the  discohtinuee  levieth  a 
f&fte  with  proclamations,  and  five  years  do  pass,  and  the 
tenant  in  tail  dieth;  in*  this  case  his  issue  shall  have  five  *P.  33. 
<  a»  EL  years  after  the  descender  to  bring  his  Fc/fmedtm  {a).    i  But 

if 


(#)  Tkis,  it  is  c6tteeived)  is  to  be  nndentood  of  the  cue  wbere  the  iifiortga«i:or  tenclers  the  mdney 
itcn^lbi;  to  tiie  pvoviso  or  cOndiHon  for  redenkption,  for  if  he  does  Dot  tender  it  accotkling'  to  the 
epoditaoB  his  estate  is  gone  at  law ;  and  consequently,  at  late,  he  ]ias  .no  ottate  for  tb^  fine  to 
*tL  A  court  Af  equity^  however,  will  not  allow  the  mortgagors  right'  of  redemption  to  be  aflected 
^aayaet of  tfie  ihortgagee.  See  fTaldtm  v.  Dux  Ebcr,  l  Vern.  15«.  So,  in  equity,  a  fine  with  non- 
<«lia^  levied  by  a  nkortgagorj- will  not  aifect  the  mortgagee's  right.  See  2  Ves.  482.  1  Vcntr.  82; 
1  Lev.  S7S.  But  this  is  only  the  doctrine  of  eqnity ;  for  it  would  appear,  on  priilciple,  that  where  a( 
^'"iMeis  ittadefora  term  of  years,  and  fiie  reversion  in  fee  is  hi  the  mortgagor,  tiiat  there  his 
wicii  pnM^nnations  and  non-claim,  wonid  of  law  bar  tlie  mortgagee's  intereai  in  the  IcdkI,  thongli 
not  affect  bis  right  to  the  money ;  and  if  the  doctrine>  that  an  estate  of  freehold  may  be 
i»y  mteans  of  going  on  the  lahds  and  making  a  feoffment  is  a  sound  doctrine ;  in  that  case,  it 
Td,  a  ftoffinent  and  fine  with  non-claim,  by  a  mortgagor  in  possession,  vronld  at  law  bar  the 
wli^re  the  mortgage  is  in  fee.  It  might  be  proper  to  declare  by  act  of  parliiiment,  that 
by  mot^sgors  and  mortg^igees  should  not  alter  the  relative  interests  ot  the  parties. 
.  )  If  a  wwc's  right  of  dcwer  should  not  accnie  '1111  a  period  subsequent-  to  her  husband's  death, 
where  the  husband  was  outUwed  for  treason,  and  sometime  after  hb  deatti  the '.  outlawry  was 
IX  ttai^' that  esse  she  will  have  five  years  to  make  her  claim  in  af^er  her  rigj^t  accrues. 
r'«  case,  13  Rep.  19. 
By^discontinnabce  is  to  be  understood,  that  the  estate  no  longer  continues  in  the  course 
■^**  4>y  tlie  settlemenf  or  wfll  creating  the  estate  tail  and  remainders  over.  A  discontinuance 
by  a  tenant  in  tail  in  possession  making  a  feoffment ;  a  release  with, warranty ;  or  by  U*vying 
•  cmtusmue  de  droit  cmne  ceo ;  by  any  of  which  means  he  converts  hi|  estate  tail  into  u  fee* 
(^ABhot  V.  Burton^  1  Salk.  590.  Co.  Litt.  3S.5.  and  I  Co.  44.)  Such  a,  foe-simple,  however, 
rte  9r^A^d  by  the  action  of  the  person  entitled  in  remainder  or.reversion,^wheh  ifiuch  remainder 
"  nioB  ialls  into  possession.  An  a  discontinuance  can  only  be  made  by  a  tenant  in  iaXl  in  p08« 
(it  cannot  be  made  by  a  tenant  for  life  in  possession  and  the  remaincfer-man  in  tsiL  *;  ^^o.  Car. 
1  Co.  76»)i  it  follows,  *that  ii*  such  tenant  in  tail  conveys  away  his  estate  by  lease  and  release  or 
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if  tenant  in  tall  discontinae  rendering  rent  and  die,  and 
tiie  issne  accept  the  rent  (which  doth  bar  him  for  his  time) 
and  then  the  discoutinuee  levieth  a  fine  and  dieth;  in  this 
case  the  bsue  of  the  issue  shall  not  be  barred  by  the   nv« 
yean  after  the  fine,  but  shall  have  five  years  after  the 
death  of  the  issue.  '  And  if  one  de  non  satue  metnoruB  make  r  piow.  374, 
a  feoffment,  and  the  feoffee  levy  a  fine,  and  then  the  feof- 
for die ;  in  this  case  the  heir  shall  have  five  years  after 
the  death  of  his  ancestor,  and  not  be  bound  by  the  five 
y  ears  next  after  tlie  fine  levied, 
^t^'^^'^t^         Estrangers  to  fines,  that  have  future  right  upon  any  Seetiietta- 
«nd  impedi-       ^^^use  precedent,  being  affected  with  such  impediments  ^^^  **<«'»• 
meat.  ^^       when  the  right  first  accrueth,  shall  have  five  years  after  ^^^" 

the  impediment  removed  to  make  their  claim,  ^c  And  p^w!  S85. 
therefore  infanta  that  are  born,  or  in  their  mother's  womb 
when  such  right  doth  happen  to  them,  women  covert,  mad 
men,  lunatics,  prisoners  beyond  the  seas,  shall  have  this 
time.  As  if  a  man  have  issue  a  son  and  a  daughter,  and 
the  son  doth  purchase  lands  and  die,  and  the  daughter 
entereth  as  his  heir,  and  is  disseised  by  A,  who  levieth  a 
fine,  and  five  years  pass  without  claim,  and  ten  years 
after  the  fiitherhathandther  son  who  is  heir  to  his  brother; 
Jie  shall  have  in  this  case  a  new  full  five  years  after  ha 
come  to  his  ftdl  age,  for  he  u  the  first  unto  whom  the 
right  descended  after  the  proclamations  (A).  But  if  a 
stranger  to  a  fine,  to  whom  a  remainder  or  other  title  first 
accrueth  after  the  fine^  do  not  pursue  his  right  within  five 
years,  hereby  he  and  his  issues  are  barred  for  ever.  And 
in  like  manner  if  the  first  issue  in  tail^  to  whom  the  title 
of  the  tail  first  accrueth,  neglect  to  make  his  claim,  <8fCm 
witliin  the  first  five  years  after  his  title  accrued,  hereby  he 
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bargain  and  nle,  and  afterwards  levies  a  fine,  such  fina  wiU  not  w<Nrk  a  dIacontiniiaBce,  (^lynaili 
tuMtf  10  Bep.  95.)  unless  it  is  levied  in  pursuance  of  a  covenant  contained  in  the  release  or  barHiB 
and  sale,  in  which  case,  it  has  been  hela  (though  whether  properly  or  not  is  not  so  clear)  that  it  docs 
work  one.  the  v.  WhAUkmi^  S  Burr.  704.  Where  a  feonnent  or  fine  works  a  discontimnuice;  thtf 
issae  in  tail  (unless  the  fine  was  with  proclamations,  in  which  case  they  are  barred)^  and  also  tlw  re- 
mainder-man or  reversion^  can  only  recover  the  estate  by  means  of  a  formedooy  their  iff^  of 
tntrv  being  taken  away. 

Where  a  discontinuaooe  has  been  made  by  means  of  a  feofiment^  release  with  warranty,  or  by  fine 
at  conunon  law,  the  tenant  in  tail  may  still  levy  a  fine  with  proclamations,  and  by  that  means  b«r  the 
{sMie  in  tail,  who  can  then  bring  no  formedon.  Zoudk  v.  Bof/EeU,  3  Co.  90.  and  Hob.  5S9.  Jeric. 
Cent  t65. 

A  consequence  of  discontinuance  is,  that  the  persons  in  remainder  and  reversion  cease  to  kava 
any  utati^  but  merely  a  right  of  entry  or  action,  and  sach  right  cannot  be  tramfencd  by  grants  or 
b^  any  act  inter  vwqm.  Mot  only  the  policy  of  the  common  law  prohibited  the  transfer  to  atrangen 
of  mere  righte  or  tUlea  as  a  species  of  champerty,  but  so  mischievous  was  the  transfer  of  aneh 
interests  formerly  thought,  that  the  legislature,  the  more  efiectaaUy  to  prevent  it,  passed  the  atntaln 
of  the  St  Hen.  8.  c  9.  And  not  only  is  the  transfer  of  such  interests  prohibited  by  any  act  inter  rinsi^ 
but,  it  would  seein,  from  a  recent  case  {Goodright  v.  FarreHer^  S  East's  T.  K.  55S.  and  see  1  Tknat, 
578.),  that  a  right  of  entry  or  action  cannot  be  devised :— such  mterests,  however,  may  he  rdeaaed  to 
theperson  in  possession. 

Tnere  can  be  no  disoontianance  of  things  lying  in  gtant,  (or  incorporeal  liereditamenta)  a  last. 
332  b. ;  nor,  it  is  conceived,  of  equitable  estates. 

(A)  If  tenant  m  tail  makes  a  feoffinent,  bargain  and  sale,  Sec.  and  the  feoffee  or  baigainee  levies  a 
fine  with  proclamations,  the  issue  in  tail  will  have  five  years  from  the  death  of  his  father  to  avoid  the 
fine ;  fnr  as  the  fittber  could  not  enter  or  claim  against  ms  own  feofiment  or  bargain  and  sale,  the  aam  H 
the  first  to  whom  the  rigfit  accrued  after  the  fine  was  levied.  S  Rep.  78  a.  Plowd.  574.  Peufftimt  v. 
JMteTf  Cro.  Eii2.896.  Where  a  person  labours  under  several  disabilities  at  the  same  tinoe,  or  udar 
^Uiabilities  arising  at  different  periods,  but  one  of  them  arising  before  another  is  removed,  in  these  cnscsi 
the  party  will  have  five  yean  to  avoid  the  fine  after,  all  the  disabilities  are  removed.     Plowd.  S7S. 
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is  bound  for  eter,  and  the  whole  estate  tail  also.  And  if 
one  abate  after  the  death  of  a  tenant  in  fee^simple,  and  make 
a  feofl^ent  upon  condition,  and  the  feoflee  levy  a  fine»  and 
fife  years  pass  without  any  claim  made  by  his  neir,  hereby 
the  heir  is  barred  for  the  present,  but  if  afterwao^ds  the 
condition  be  broken,  and  the  abator  enter,  then  the  heir 
may  have  an  assise  of  mort-dancestor  against  the  abator, 
or  enter  when  he  will. 
Ptow.  in  Sstrangers  to  fines  that  have  neither  present  nor  fbtare  6.  That  have 

Siowd^ft  case,    yjgjj^  j^^  ^g^  ^jm^  ^  yj^  levying  of  the  same  fines  by  reason  no  ri jht  fof 

of  any  matter  before  the  fines  levied*  whose  right  growetb  "*y  Se  finf* 
entirely  before  the  proclamations,  or  pardy  before  and 
partly  after,  may  make  their  claim,  4re.  when  they  please. 
As  if  a  father  die  seised  of  land  his  elder  son  being  pro- 
fessed, and  the  younger  son  entefedi  and  is  disseised,  and 
a  fiiie  with  procbmaUons  is  levied,  and  then  the  elder  son 
is  dearraigned ;  in  this  case  it  seems  he  is  bound  to  no 
time.    So  if  a  tenant  cease  one  year^  and  then  a  fine  with 
proclamations  is  levied,  and  after  the  tenant  ceaseth  an-^      ^^ 
other  year,  the  Lord  may  ♦  have  his  Ceatnii  twen^  years         *^«  ^' 
after  the  proclamations. 
Fbw.  ssr.  And  eslrangers  to  fines,  that  hav6  several  ftitnre  rights  7.  That  have 

».57f.  fcy  ^ll^^„  lltl^g  growing  at  several  times,  it  seemeth  shaU  y^^^^^JJj"*^ 

,  have  several  five  years  to  make  their  claims,  jrc.  com-  ^^i^^ 
fliencing  from  th^  several  times  that  their  titles  do  first  ac« 
crue  unto  them.  As  if  tenant  for  life,  the  remainder  in 
fee,  make  a  feoffment  in  fee,  and  the  feoffee  levy  a  fine 
with  proclamations,  and  he  in  the  remainder  suffer  the 
five  years  to  pass ;  in  this  case  he  is  barred  of  his  entry 
upon  the  alienation  for  the  forfeiture,  but  it  hath  been 
keld  that  if  the  tenant  for  life  die,  that  he  shall  have  an-* 
other  five  years  time  to  bring  his  Farmedan  in  the  remain>> 
nav.  S57.  der.  So  if  the  husband  make  a  feoffment  of  his  wife'il 
'Sm.sn.  Innd  to  anotber  upon  condition,  which  is  broken,  and  he 

ievieth  a  fine  of  this  land,  and  the  husband  hath  issue  by 
his  wife  and  dieth ;  and  the  first  ^ve  years  nass  and  then 
his  wife  dieth,  hereby  he  is  barred  of  the  title  by  the  con« 
dition, '  but  he  shall  have  five  years  more  to  make  his  claim 
as  hbir  lo  his  mother.  But  if  lands  be  riven  to  IT.  for  the. 
life  of  A.  the  remainder  to  B.  for  life,  ttie  remainder  to  A 
in  fee,  and  JJis  disseised^  and  after  the  disseisor  levy  a 
fine,  and  five  years  pass ;  in  this  case  A  is  barred  both 
of  his  present  and  future  estate,  and  shall  have  no  further 
»  time  to  mdce  his  claim,  ^-c.  and  yet  if  Ce$ivg  que  vie  and 

>  he  in  the  mesne  remainder  die,  H.  shall  haVe  anothet  five 

f  years  to  make  his  claim  to  preserve  hid  remainder.    In 

like  manner  it  is  if  hmd  be  given  to  JET.  for  the  life  of  A^ 
tiie  remainder  to  him  for  the  life  of  B.  the  remainder  to 
him  for  the  life  of  C  and  he  is  disseised,  and  the  dissei^ 
sor  Ievieth  a  fine  with  proclamations ;  in  this  case,  some 
aay  A  for  his  present  ri^t  shall  have  five  years  by  the 
first  saving  of  the  statute,  and  five  years  after  the  death  of 
A.  by  the  second  saving  of  the  statute.  If  one  disseise  a 
feme  sole*  and  after  marry  her,  and  have  issue  by  her^ 
and  the  husband  is  disseised  before  marriage  or  after,  and 
then  a  fine  is  levied  with  proclamations,   and  the  husband 
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nient. 

1.  Where  a  fine 
may  be  avoid- 
ed,'or  not : 
and  how. 
1.  By  a  writ  of 
error. 


i.  By  a  dailDy 
entry,  Sic  and 
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dietJi  first,  tfud  afterwank  the  wife  dieth  within  the  five 
years,  the  issue  beiog  full  of  age,  the  five  years  pass,  here* 
by  he  is  bound  as  heir  to  his  father,  but  he  shaU  have  five 
years  more  after  the  death  of  ids  mother  to  make  his 
claim,  %'c,  Quando  duo  jura  in  una  pertana  concurruntf 
tequnm  est  ae  n  esgent  in  diversis. 

Where  there  is  a  precedent  agreement  amongst  the  par- 
ties, as  a  feofiment  or  the  like,  there  the  fine  sluJl  not 
pass  any  thing,  nor  worie  by  way  of  estoppel,  but  only  by 
way  of  corroboration,  and  shall  bo  guided  by  the  prece- 
dent agreement  And  therefore  if  a  feoffment  be  made  to 
two  and  their  heirs,  and  after  a  fine  is  levied  to  them  two 
and  the  heirs  of  one  of  them,  this  shall  enure  as  a  release, 
and  shall  not  alter  the  estate,  but  if  there  be  no  precedent 
agreement  it  shall  work  as  it  may. 

If  A.  enfeoff  B.  of  certain  land  in  fee,  rendering  rent, 
with  condition  of  re-entry  for  non-payment  of  rent^  and 
by  indenture  at  the  *same  time  covenant  to  levy  a  fine  of 
the  same  land  to  the  feoffee  to  the  uses  and  conditions  in 
the  deed  of  feoffment,  and  after  a  fine  is  levied  sur  conii- 
sance  de  droit  come  ceo,  &c.  accordingly ;  in  this  case  this 
fine  shall  enure  as  a  fine  snr  release,  because  the  conusee 
hath  the  fee  before,  and  it  shall  not  enure  by  way  of  estop- 
pel, albeit  it  be  a  fine  mr  conusance  de  droit  come  ceo,  &c* 
And  therefore  the  rent  and  condition  shall  remain  in  thia 
ease,  and  not  be  extinct. 

A  fine  may  be  avoided  for  many  causes,  as  by  the  death 
of  the  parties  after  the  conusance  before  the  recording  of 
it;  or  by  coving  in  the  procuring  of  it;  also  it  may  be 
avoided  for  other  causes,  as  for  some  error  in  the  (Nto- 
ceeding  in  the  suing  out  of  the  fine,  and  this  is  done  by 
writ  of  error ;  but  this  error  then  that  shall  make  a  fins 
voidable  must  be  notorious,  because  the  thing  ia  done  by 
consent,  and  it  is  a  rule  in  law,  Consensus  tollit  errorem. 
And  by  this  means  if  the  husband  and  wife  levy  a  fine, 
and  both  of  them  be  within  age ;  whilst  either  of  them  be 
within  age  they  may  avoid  the  fine  as  against  them  both. 
But  if  there  be  tenant  for  life,  and  he  in  remainder  in  tail 
^i>eing  an  infant,  and  they  two  levy  a  fine,  and  he  in  re- 
'maiuder  reverse  it  for  infancy,  this  shall  not  avoid  the  fine 
as  to  the  tenant  for  life  also  (i).    A  fine  also  is  and  may  be 

sometimes 
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(i)  A  fine  reyerKd  for  infimcy,  must  be  revened  daring  the  infancy.  2  Stra.  It5f ,  and  see  a 
page  7,  note  (t).  Generally  speaking,  all  those  who  are  parties  to  the  fine  must  join  in  revernng 
9  Vin.  Abr.  495.  Where,  however,  the  ground  of  reversal  is  not  error  in  the  record,  but 
of  oapacity  to  levy  a  fine  in  the  person  bringing  the  writ  of  error,  as  in  the  case  of  a  fine  levied  I 
infant,  in  that  case  the  infant  alone  may  reverse  it.  Piggatv.  Harringlon,  Cro.  Eliz.  115.  No 
son  has  a  right  to  bring  a  writ  of  error  unless  he  can  shew,  that,  upon  reversal,  he  will  be  eatltli 
the  lands,  t  Bac.  Abr.  537.  It  is  said,  that  in  the  case  of  a  brother  of  the  half-blood,  no  writ 
error  can  l>e  brought,  though  if  the  tine  had  not  been  levied  he  would  have  been  entitled  to  the 
1  Inst.  14  a,  p.  60. 

A  writ  ojf  error,  to  reverse  a  fine,  cannot  be  maintained  by  a  person  who  took  any  estate  by,  the 
5  Rep.  39 1>.    So  if  the  person  entitled  to  reverse  the  fine  conveys  or  releases  aU  his  estate  susd 
rest  in  the  landSi^  he  cannot  aAerwirds  maintain  a  writ  of  error.     10  Vin.  Abr.  15, 16.    And  if 
conveyance  or  release  is  made  by  the  ancestor,  die.  heir  is  precluded  from  |)riBging  a  writ  of  < 
unless  he  IS  the  heir  in  tail;  and  even  in  that  case,  a  valid  recovery  suffered  by  the  ancestor, 
levyinr  the  tine,  will  bar  the  heir.    Barton  v.  Lever y  Cro.  Eliz.  388.    A  writ  of  error,  being  in  tbej 
ture  of  an  appeal,  must  be  brought  in  a  superior  court.    Therefore  a  writ  of  error,  to  reverse  a 
is  usually  brought  in  the  Court  of  King's  BeDch|  because  that  court  has  an  appellant  joriadicUoa 
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Co.  9. 106.        sometmi^s  aToided,  or  at  least  lose  iniich  of  its  force  by  by  whom  a 

the  claim,  entry,  or  action  of  him  that  hath  right  to  the  cUim,&c.iiny 

land:  »>«"»de. 

the  Court  of  Common  Pleas.  Where,  boweTer,  the  error  consists  in  some  defect  in  the  proceedings,  or 
ID  iomc  matter  of  fuct  (as  infancy  in  \he  conusor),  and  not  from  any  ftuilt  in  the  conrt,  the  writ  of 
emor  must  he  brought  in  the  same  conrt  in  which  the  fine  is  levied.  By  the  statate  of  the  34  &  $5  of 
H.  8.  c  26,  it  is  provided,  that  all  errors  in  fines  levied  before  the  justices  ofi^ales  shall  be  redressed 
W  writ  of  error,  to  be*sued  out  of  the  king's  chancery  in  England,  returnable  before  the  king's  jus* 
Bees  of  his  bench  m  England.  And  by  the  statute  43  Eliz.  c.  15.  s.  6,  it  is  provided,  that  all  fines 
leriedin  the  county  of  the  city  of  Chester  pursuant  to  that-act,  shall  be  subject  to  be  reversed  opoat 
writs  of  error  to  be  sued  and  prosecuted  before  the  high  justice  of  the  county  palatine  of  Chester,  at 
f^lher  judgments  given  in  the  portmoot  court. 

It  may  be  proper  to  observe,  that  a  torit  qf  error  can  only  be  brought  to  reverse .  a  judgment  in  a  . 
taurti^  records  To  amend  errors  in  a  court  which  is  not  a  court  of  record,  the  prop«r  mode  of  pro* 
eee^  is  by  a  writ  of  false  judgment,'  returnable  in  the  Court  of  Common  Pleas.  1  Inst  ^88  b* 
i  13  Vin.  Abr.  107.  A  fine  levied  in  the  Common  Picas  of  hinds  held  in  ancient  demesne  may  be  reversed 
^thelordby  a  wril  nf  deceit  in  the  Ring's  Bench.  2  lost.  214.  Rex  v.  Mead,  2  Wils.  Rep.  17«  1  Com. 
Kfp.  126.  Where  only  a  part  of  the  lands  comprised  in  the  fine  are  held  in  ancient  demesne,  though 
the  conrt  will  reverse  the  fine  as  to  the  ancient  demesne  lands, it  will  remain  good  as  to  the  rest  1  I^eo. 
S90.  9  Vin.  Abr.  5dS.  In  order  to  reverse  a  fine,  the  writ  of  error  most  be  brought  against  some  of 
tl»ose  who  were  parties  or  privies  to  the  fine.  1  Salk.  339.  Rep.  Temp.  Holt,  614.  The  court,  how- 
ever,  will  not  in  general  reverse  a  fine  unless  a  scire  faciat  is  returned  against^  persons  in  possessioa 
•f  the  lands. 

Altiioagh  a  fine  may  be  reversed  as  to  part  of  the  lands,  and  remain  good  as  to  the  rest,  yet  it  can* 
Bot  be  reversed  in  Mo  as  to  one  person  and  remain  good  tn  toto  as  to  another.  Zou^  v.  Thompson, 
1  Lord  Rajm.  Rep.  179. 

To  a  wnt  of  error  to  reverse  a  fine,  the  defendant  cannot  plead  non-daim  on  the  very  fine  which  is 
loa^ht  to  be  reversed.    Cockinan  v.  Turner,  T.  Raym.  461.  T.  Jones,  181. 

Ihongh  in  actions  for  the  recovery  of  dower  it  is  a  rule  that  the  parol  shall  not  demur  on  account  of 
^  infancy  of  the  heir,  yet  where  a  man  and  his  wife  levy  a  fine,  and  the  wife  after  her  husband's  death 
I  briogs  a  writ  of  error  to  reverse  the  fine  in  order  to  recover  her  dower,  there  the  role  is  held  not  to 
ifrevai],  hut  that  the  parol  shall  demur.    Herbert  v.  BinioB,  Cro.  Jac.  392. 

:  The  grounds  or  causes  for  the  reversal  of  fines  are,  either  in  fact,  as  that  the  conusor  was  an  infant ; 
wis  lav,  as  from  some  defect  appearing  on  the  face  of  the  record.  Nothing,  however,  can  be  a». 
agoed  for  error  in  fact  in  contradiction  to  tJie  record  -,  as  for  instance,  tehere  a  fine  is  acknowledged  in 
mori,  the  plaintiff  in  errar  cannot  assi^pi  for  error,  tliat  the  conusor  died  before  the  writ  of  covenant 
was  sued  out.  Wright  v.  ilfayor  rf  IVtckkmnfCro.  Eliz.  461.  Nor  can  an  averment  be  made  that  tlie 
conosor  died  before  the  teste  of  the  writ  of  dedimus  potestatem  where  it  appears  from  the  certificate 
of  the  concord  that  he  was  alive.  Dyer,  89  b.  And  where  the  entry  of  the  king's  silver  before  the 
death  of  the  connsor  appear  upon  the  record,  no  averment  can  be  made  against  it  Farmer's  ease.  Hob. 
fiO.    Dyer,  $S0  b.    Anon.  2  Ventr.  47. ;  and  see  page  S,  note  (d). 

It  is  enacted  by  the  statute  £5  Eliz.  c.3,  that  no  fine  shall  be  reversed  for  false  or  incongruous 
latin,  razure,  interlining,  misentering  of  any  proclamations,  mis-returning  or  not  returning  of  the 
iherifT,  or  want  of  form  in  words,  and  not  in  substance ;  and  by  the  statute  10  &  11  W.  3.  c  14,  a  writ 
«f  error  to  reverse  a  fine  must  be  brought  and  prosecuted  within  twenty  years  ^fter  the  levffiig  of  the 
Jke,  not  from  the  time  the  right  accrues.    2  Stra.  1257. 

When  a  fine  is  reversed  for  error  its  operation  is  totally  destroyed ;  except,  as  we  have  seen,  where 
fi  roBsprises  both  lands  held  in  frank-fee  and  in  ancient  demesne ;  in  which  cane  the  fine  may  be  re- 
ded, bv  the  lord,  as  to  the  hitter,  but  it  will  remain  good  as  to  the  former.    Another  exception 
y  he  suao  noticed,  which  is,  where  a  tenant  to  the  precipe  is  made  by  fine ;  for  notwi^tanding  the 
is  rereiied  for  error,  it  will  novertiieless  operate  so  as  to  support  tlie  recovery^  provided  it  was 
d  before  the  revermU  of  the  fine.    It  is  said  that  where  a  ^ne  is  reversed  for  error,  a  contingent 
der,  destroyed  by  such  fine,  will  not  be  restored,  except  the  reversal  i^  by  act  of  parliament. 
conceived,  however,  that  if  the  contingency  does  not  happen  till  after  the  reversal,  that  the  re- 
der  may  take  efiect. 
I  may  he  proper  to  observe,  that  tiie  Court  of  Common  Pleas  will  in  some  cases  vacate  a  fine  upon 
Dotwithstand'mg  it  has  been  completed,  and  not  put  the  parties  to.  the  trouble  and  expcnce  of 
g  a  writ  of  error.    In  a  case  where  a  husband  had  prevailed  uppn  his  wife,^ho  was  uudcr  age, 
a  line,  the  conrt,  upon  motion,  ordered  it  to  be  vacated.    Butchinson^s  case,  2  Liov.  36,  and  see 
.  Kep.  f  81. 

»ngb  a  fine  can  only  be  reversed  by  writ  of  error,  yet  there  arc  three  other  vrays  by  which  its 

may  be  avoided  :  one  by  matter  ef  record,  as  by  a  real  action  commenced  within  a  year  and  a 

after  the  levying  of  the  fine :  and  two  by  acts  in  puis ;  as  by  an  entry  upon  the  lands  by  the  person 

pg  a  rig^t  to  them,  and  if  that  cannot  be  peaceably  done  by  reason  ot  personal  danger,  then  by 

*n|r  a  claim  as  near  to  them  as  he  safely  can.    By  tlie  act,  however,  of  the  ^  Ann.  c.  16.  s.  16,  no 

4ir  claim  to  avoid  a  fine  with  proclamations,  is  of  any  avail,  unless  followed  up  by  an  action 

enced  within  one  year  after  making  such  entry  or  claim,  and  prosecuted  witli  effect. 

'ore  the  act  of  the  4  H«  7.  c.  24.  there  was  another  mode  of  avoiding  the  effect  of  a  fine,  viz.  by 

entering 
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laftd:  for  if  the  esUte,  contained  in  a  fine,  be  once  within 
five  years  after  proclamations  lawfully  defeated,  the  party 

hath 


entering  a  claim  on  the  record  of  the  fine  Itself,  bnt  tlie  art'jnst  noticed  reqnires  that  all  persons  who 
are  affected  bv  fines,  mnst  pursue  their  ririits  by  actwn  or  UufiU  eiUry,    Tlie  action  db&itiboed  in  the 
act  of  the  4  H.  7.  c.  S4.  must  be  a  real  actfon ;  an  ejectment  will  not  do.    Comb.  f49.' .  But  (h^^fioo 
mentioned  In  the  4th  oftinn.  is  a  mere  possessory  action,  and  consequently  an  entry  mav  be  fonoir|d 
up  by  an  action  of  ejectment.    It  will  be  proper  briefly  to  enquire  in  what  cases  a  real  actiqn  inip|  • 
be  resorted  to  in  order  to  avoid  a  fine,  and  in  what  cases  an  entry  or  claim,  followed  up  by  a 
possessonr  action,  will  be  sufficient.    Wherever  a  fine  works  a  disoontinuanoe  (which,  we  have 
it  does  when  levied  by  a  tenant  in  tail  in  possession,  but  not  otherwise),  there  die  wsue  in  lot/  (ii 
fhe  fine  is  a  fine  with  proclamations,  in  which  case  thev  are  barred^and  also  the  remainder- man  and 
reversioner  mnst  resort  to  a  real  action,  and  can  only  recover  the  lands  by  means  of  a  formedon^ 
either  in  descender,  remainder,  or  reverter,  and  which,  if  the  fiAe  was  with  proclanvitions,  niaat  be 
brought  within  tir^  years  aAer  the  right  accrues  in  possession ;  or  if  tlie  party  was  under  any  dis* 
ability,  then  within  five  years  alter  the  removal  of  the  disability ;  bnt  if  it  was  a  fine  without  procla.  \ 
matiotts,  dien  die  formedon  may  be  brought  at  any  time  within  twenty  years  after  the  right  accrues  or 
ten  years  after  the  disability  removed.    See  Sljac.  1.  c.  16.  Where  a  fine  detests  an  estate,  bat  does  not 
discontinue  it  (which  is  the  case  where  a  fine  with  freclamatunu  is  levied  by  a  tenant  C^r  life  ia  poascs- 
aion*  and  which  fine  purports  to  pass  the  fee;  or  by  a  tenant  in  tail  in  remainder^  or,  in  ttim^  by  any  per- 
son, it  is  conceived,  havhig  an  estate  of  freehold  or  inheritance,  either  by  right  or  by  wrong,  and  either 
in  possession  or  remainder,  except  in  the  case  of  a  tenant  in  tail  in  possession),  there^he  person  claim* 
ing  against  the  fine  may  noake  an  entry  and  maintain  an  ejectment.    The  entiy,  however,  mnat  be 
made  for  the  express  purpou  of  avoiding  the  fine,  and  must  be  uctuaUy  made  before  an  ejectm^t  can 
be  maintained.    Clerk  v.  JZtfweO,  1  Mod.  10.    I>oe  v.  HickSy  7  T.  R.  453.    The  entry  too  roust  be 
made  prior  to  the  day  on  which  the  demise  in  the  ejectment  is  laid.    In  eases  where  the  estate  is 
neither  discontinued  or  devested  by  the  operation  of  the  fine  (aft  where  the  fine  is  either  levied  faiy  a 
person  who  has  no  estate  of  freehold  either  by  ri|^t  or  wrong,  or  where  it  iy  levied  without  proda- 
vations,  JeM^  v. /VifcJkard,  2  Wils.  45;  Bcrrti^M  v.  PerMarse,  SStra.  1086;  Ctatk  v.  Py»tefU 
1  Saond.  S19.),  there  neither  an  action  or  an  entry  is  necessary  to  avoid  it.    It  is,  in  fact,  void  c6  ^ 
initio,  and  conseqneutly  there  can  be  no  necessity  for  doing  any  act  to  avoid  that  which  is  already  * 
void.    The  party,  therefpre,  entitled  to  the  hmds  ma^  pursue  his  right  exactly  as  if  no  fine  had  1ic«b 
levied ;  and  (f  the  fine  should  be  set  op,  he  amy  plead,  that  none  of  the  parties  to  it  had  ady  estate 
of  freehold  in  die  lands  at  the  time  of  its  bemg  levied;    Dyer  S15  b.    Co.  Read.  12.    f  last.  523. 
In  a  recent  case  (Fenn  v.  Sm^i,  12  East* s  T.  R.  451.)  the  court  said,  "  tiiev  could  not  find  any  case 
which  estaUifliea  a  difference  between  tenant'  for  lire  and  tenant  for  years.'^as  to  the  necessity  of  an 
aaf ry  to  avoid  their  estates  m  case  of  a  forfeiture  incurred  by  the  levying  of  a  fine,  but  an  entry  was 
necessary  agamst  both.^    Bjit  this  doctrine  It  is  conceived  is  not  sound,  wlien  applied  to  the  case  of  a 
fine  1^  a  tenant  for  yean  where  po  feoffment  bad  been  previously  made,  or  to  tne  oasp  of  a  fine  with- 
out proclamations. 

From  what  has  just  been  stated,  it  will  be  perceived,  that  where  a  fine  is  levied  by  a  person  who  has 
ao  estate  of  freehold,  that  there  t&e  'line  does  not  detest  any  estate  or  mterest.  It  might  perhaps  he 
inferred  fVom  this,  tiiat  the  converse  of  &e  positiop  must  always  hold  good,  and  consequently  that 
wherever  the  persoa  levying  the  fine  if  seisAf  qfan  estate  of  freehold,  ^nt  there  all  eststes  and  iateresti 
in  strangers  to  the  fine,  must  be  devested.  According,  however,  to  authorities  in  the  books,  it  would 
appear,  that  there  may  be  estates  or  interests  which  are  not  devested,  even  where  the  fine  is  levied 
by  a  person  who  is  seised  of  an  estate  of  freehold^  ai^d  that  such  estates  or  interests  are  not  barred 
1^  nouH^laim  on  the  fine :  for  it  is  held,  that  a  fine  iind  non-claim  ba^i  no  estate  or  interest  that  is  not 
devested.  It  appears  difficult,  however,  to  reconcile  these  authorities  either  witli  other  anthofllee, 
or  with  the  trae  meaning  of  the  act  of  the  4  H.  T.'  c.  24.  To  notice  the  cases  on  the  subject  under 
consideration  will  tend  to  elucidate  it.  In  the  case  of  Edwards  v.  Slater  (Hard.  410.)  a  man  aettled 
lands  to  thejise  of  hfanself  for  life,  and  if  he  should  settle  a  jointure  on  his  wife,  and  make  nless^ 
for  thirty-one  years,  $o  eommawe  after  his  death,  that  then  the  trustees  should  stand  seised  to  Iwck 
uses.  He  asade  a  lease  aecordlngly,  and  afterwards  he  and  fab  wife  levied  a  fine  with  proclamationi : 
the  trustees  of  the  fine  neglected  to  enter  within  ^vt  years  after  t|ie  husband's  death,  and  it  waa  hdd, 
that  the  lease  was  not  barred,  because  being  a  Jkture  interest,  at  the  tipte  the  fine  was  letted,  it  ws^ 
not  detested  or  displaced  by  the  fine*  But  how.  it  may  be  asked,  is  this  case  to  be  reconciled  with  tbiL 
cases  In  which  it  nas  been  held,  that  a  term  or  years  to  coounence  in  /ktnro  will  be  barred  by  a  fiaa, 
levied  before  the  term  takes  effect  in  possession  and  five  years  non-claim  after  it  commenced  laj 
possession?  {Siffffn^s  ease,  5  Rep.  123.  Cro.  Jac.  60.  and  Sta^for^s  ease,  cited  Cro.  Jac.  61.)  Or  I 
IS  it  to  bfB  reconciled  with  the  act  of  the  4  H.  7.  which  says,  that  fines  witii  proclamations  (let 
pi  come  by  persons  with  such  an  estate  as  authorises  them  to  levy  fines,  vis.  an  estate  of  ' 


*ln  the  case  of  WOUams  v.  Thomas,  12  East's  T.  R.  141.  the  court  seems  to  have  held,  that  a 
by  a  tenant  for  life  in  possession  did  not  devest  the  remainder  and  put  the  remainder-man  fo  hi^ 
of  ^try.    It  does  not  appear  however  whetiier  the  fine  was  levied  with  proclamations,  but  ii  it 
the  sonodness  of  the  decision  hi  the  case  of  fViUianu  v.  Thunu  may  be  open  to  tfoubt. 
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jhath  thereby  lost  his  whole  estate  both  against  him  which 
did  reverse  the  same,  and  against  all  others  wldchhad  right 
or  title  paramount  and  made  no  claim  within  the  five  years, , 
albeit  he  which  doth  bring  the  action  hare  no  judgment  and 
execution  within  seven  years  after  the  proclamations.  In  like 
manner  if  there  be  tenant  for  life,  the  remainder  for  life,  the 
remainder  in  fee ;  and  the  first  tenant  for  life  alien,  and 
the  alienee  levy  a  fine  with  proclamations,  and  the  second 
tenant  for  life  claim  or  enter,  Sfc.  this  doth  make  void  the 
fine  both  against  him,  and  against  him  in  remainder  also: 
for  it  is  a  rule,  that  any  one  that  hath  any  estate  in  pos- 
session or  reversion  which  will  be  barred  by  the  fine  when 
it  is  levied,  may  make  a  claim  or  entry  to  prevent  the  bar 
of  the  fine.  As  tenant  for  his  own,  or  for  anodier*s  life, 
tenant  for  years,  he  in  reversion  or  remainder  after  an 
estate  for  life  or  years,  a  copyholder,  or  the  lord,  a  guardian 
in  nature,  or  nurture,  may  avoid  a  fine.  And  this  they 
may  do  for  themselves  and  others,  and  for  others  without 
authority  precedent  or  assent  subseauent,  and  the  claim 
of  one  of  them  in  this  ease  shaD  avail  the  other.  And  by 
authority  also  any  other  man  may  make  a  claim,  entry, 
S^e.  in  this  case,  for  him  that  hath  right,  and  so  he  may 
do  also  without  any  authority  precedent,  if  the  party  for 
whom  lie  doth  it  do  afterwaras  agree  and  assent  unto  it. 
But  a  *  stranger  of  his  own  head  (unless  perhaps  it  be  for  *  P.  36. 
an  infant)  cannot  make  such  a  claim  or  entry  to  prevent 
the  bar  of  a  fine,  except  he  that  hath  the  right  do  give  him 
authority  before  it  be  done,  so  to  do,  or  do  agree  to  it 
after  it  is  done.  And  therefore  if  a  stranger  of  his  own 
head  will  make  an  entnr  or  claim  into  land  whereof  a  fine 
is  levied,  ^hereunto  I  have  right,  and  he  do  it  to  my  use, 
and  I  do  not  agree  to  it  witUn  the  fLve  years,  this  entry 
or  claim  will  not  avoid  the  fine.  And  yet  it  was  held  by 
Justice  Doderidgt,  M.  2  Car.  B.  R.  that  if  a  stranger  en- 
ter in  my  name  and  to  my  use  that  have  the  right,  this 
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.^asd  ^w^  years  noiM^laUii  $ktttt  bm  ell  ttrangen  U  tkeibuf  The  act  does  not  make  one  exception.    It 
I^D  Bot  therefore  be  easy  to  reconcile  sach  cases  as  the  case  of  £diMnit  v.  Saier  either  with  the  letter 
m  the  spiiit  of  the  act    Snpposing,  too,  that  no  estate  or  interest  can  be  barred  by  a  fine  vnless  it 
pierMNialy  detuied  (that  is,  devested  previous  to  the  fine  workinf  a  bar;  for  it  is  not  necessarv,  it 
taniciiLd,  that  it  sbookl  be  devested  previoas  to  the  Ievyin|;  of  &e  fine  or  by  the  operation  or  the 
Hseif);  is  it  not,  in  ihct,  devetted  where  the  person  entitled  to  it  is  kept  out  or  posiession  by 
advene  poiicsiion  ?  DevevUng  is  nothing  more  than  patting  oat  of  possession.    In  the  case  of  Ei* 
df  V.  SMtTj  was  not  the  possession  of  Uie  parties  clainlna  nnder  fiie  fine  adverse  to  thtt  title  of 
trosteea  or  the  term  ?  Was  not,  therefore,  the  estate  of  the  tmstees  devssM?  It  is,  however,  by 
spirit  and  intention  of  the  act  of  the  4  H.  7.  c.  24.  that  we  are  to  determine  whether  a  fine  has 
Sited  as  a  bar  or  not :  and  on  diis  ground  it  would  appear  dUBcidt  to  conceive  a  case,  in  which  a 
(with  pflXKhunations,  levied  by  a  person  with  an  estate  of  freehold,  and  five  years  non-claim  after 
other  party's  right  of  possession  accrued,  does  not  operate  as  a  bar ;  provided  such  other  party  is  free 
disabtlitics.    On  tnis  ground  (tiiougli  contrary  to  the  received  opinion)  a  rent,  common,  or 
interest,  colUieroi  U  er  Undag  oiU  9f  bad,  may,  it  is  conceived,  be  barred  by  a  fine  levied 
e  lands  and  ^'^^  years  non-clahn,  after  the  rent,  &c.  bec<mMS  due.    The  uwrdf  of  the  act  are 
atlj  comprehensive  to  reach  such  interests ;  and  it  cannot  be  shewn,  it  is  apprehended,  that 
arc  not  within  its  iaiciition.    Even  If  deresNag  of  such  an  interest  is  necessary  to  make  a  fine 
[noD-daira  operate  as  a  bar  (aud  this  is  not  disputed  if  odMrw  pessesfim  is  all  that  is  meant  by> 
KtlDg),  what  more  can  be  required  to  constitute  devesting,  or  advene  possession,  than  holding  tlie 
wittMMt  any  recognition  of  the  right  of  the  party  entitled  to  tlie  rent,  &c.?    In  short,  it  is  the 
r,  it  is  conceived,  of  the  party  entitled,  to  assert  his  right  within  a  given  time,  end  \kt^  'only^ 
makes  a  fine  with  proclamations  and  aon-claun,  levied  by  a  person  with  an  estate  of  freehold, 
ite  aa  a  bar. 

'loth 
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deth-  real  Ifae  estate  in  me  before  afreement^  and  I  sliall 
be  said  to  agree  until  I  do  disagree  (k), 

8,  By  a  plea.         A  fine  also  mav  be,  and  sometimes  is,  aroided  by  plea^  Stat.  4  H.  7, 

as  by  a?erment  of  the  continuance  of  seisin  of  the  laud  in.  ^'  ^^'  ^-^ 
another,  at,  and  before  the  time  of  tlie  fine  levied,  and  that  ^;®^'  ^"* 
partes  Jinis  nihil  habuenmi  tempore  levaiionis  ^nis,  and 
then  he  must  shew  in  whom  the  estate  was.  As  if  lessee 
for  years,  or  a  disseisee,  levy  a  fine  to  a  stranger  that  hath 
nothing  in  the  land,  or  A.  be  disseised  by  Jo.  and  B,  be- 
disseised  by  C  and  B*  levy  a  fine  to  D.  or  one  that  hath 
a  right  of  a  remainder  only ;  or  a  disseisor  make  a  gift  iu 
tail,  and  the  donee  make  a  feoffment  to  A.  and  after  levy 
a  fine  to  a  stranger  that  hath  nothing  in  the  land*  But 
this  plea  it  seems  neither  parties  nor  privies,  albeit  they 
be  issues  in  yiil,  may  have  at  this  day,  but  strangers  only ; 
and  therefore  in  the  last  case,  (he  disseisor,  and  not  thai 
issue  in  tail,  may  avoid  this  fine  by  this  plea.  But  if  a 
collateral  ancestor,  of  whom  the  issue  in  tau  doth  not  claim 
the  land,  levy  such  a  fine,  the  issue  may  by  this  plea  avoid 
it  It  seems  also  the  issue  in  tail  may  have  this  plea  to  a 
fine  mr  rdea$e  only. 

Also  there  is  a  plea  by  which  (as  it  seems)  a  fine  hath  Co.  a  84. 
been  avoidable,  which  in  effect  is  nothing  else  but  an  I>y^>',  334. 
averment  of  seisin  still  in  the  demandant  or  plaintiff,  01;  |^-   T^^  \ 
his  heirs,  before,  at,  and  after  the  time  of  the  fine  levied.  *  ^'  ^* 

And  this  plea  (as  it  seems)  no  man  may  have  at  this  day 
but  the  bsue  in  tail  only,  to  avoid  a  fine  levied  mr  grant 
Sf  render^  by  the  ancestor  in  taU,  and  not  to  avoid  a  fine 
levied  sur  eonusauce  de  droit  come  ceo  que  il  ad  de  son  donCf 
&c.  and  a  feme  covert,  to  avoid  a  fine  levied  by  her  hus" 
band  alone, 

i«Byavacat.        If  there  be  two  of  one  name,  and  one  of  them  levy  ^  34  H.  d.  19. 

fine  of  the  land  of  the  other,  or  a  stranger  levy  a  fine  in  19  H.  6. 44. 
the  name  of  him  that  is  owner  of  the  land ;  in  both  thesQ 
cases  the  fine  may  be  avoided  by  pleading  the  special 
matter.    And  yet  some  hold  that  in  this  case  the  party 
hath  no  remedy  but  bv  action  of  deceit  (/). 

A  fine  also  is,  and  sometimes  may  be,  avoided  by  the  . 
sentence  of  a  court,  when  it  appeareth  to  be  gotten  and 
obtained  by  some  notorious  fraud  or  practice  (m). 
*P.  37*  *And  now  it  is  high  time  we  come  to  the  second  kind  of 

{k)  The  claim  to  avoid  a  fine  roust  be  of  soch  a  natnre  as  corresponds  with  the  estate,  and  ihcrrAii 
aa  entry  on  the  land  by  a  e^ui  qne  trust  is  not  sntiicient  to  avoid  a  tine,  but  it  must  be  by  a  Ml 
in  chancery.  1  Ch.  Ca.  S68.  278.  2  BI.  Rep.  995.  But  it  i^  said  a  claim  to  avoid  a  line  hy  UUU 
chtmcenf  is  not  sufficient,  and  (M  it  might  to  be  by  aetiati.  Per  Catlin,  Dalt.  1 16,  pi.  9. 16  filiz.  Am^ 
Filing  a  bill  for  eauitable  relief  is  equivalent  to  bringing  an  action  in  its  effect  of  preventing  a  fine  frag 
being  set  up  as  a  oar;  bat  tiling  a  bill  for  a  discovery  merely,  was  held  by  the  lords  commissioners  11 
1789,  not  to  be  so  in  the  case  of  Pinke  v,  Thornycroft,  Kro.  Rep.  in  Cb.  289 ;  but  that  decree  vsmb  if} 
▼ersed  in  Dom.  Proc  in  1785.    See  further  Vio.  Fine  (G  a).    Com.  Di*^-  Claim  (B).  «' 

(I)  See  Uerhtrt*s  cose,  12  Rep.  123.  Cro.  Eliz.  531.  By  the  act  of  the  21  Jac.  1.  r.  26.  leyyiagjl 
fine  la  the  name  of  any  other  person  not  privy  or  oonsenting  thereto,  is  made  a  capital  ofience. 

(m)  Whare  a  party  is  in  possession  nnder  a  forged  or  fraudulent  deed  or  will,  the  levying  1 
will  not  mend  his  title,  but  a  court  of  equity  will  treat  the  case  as  if  no  tiue  had  been  levied. 
BiAer  v.  Fritchordy  t  Atk.  387.  Cartwright  v.  PuUeneyy  lb.  381.  HUby  v.  H'ilby,  Toth.  99.  St. 
T.  Titmerf  1  Toi  289.    Coteby  y.  SmUh^  1  Vem.  205.    9Voodhmue  v.  Brt^efd,  2  Vera.  307. 
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common  assurances  made  by  matter  of  record,  vh*  a  cobih 
mon  recoFery  («)• 

(m)  Tbe  general  objects  for  which  fines  are  levied,  are,  to  pass  the  estate  of  a  married  woman,  to 
bar  her  dower  or  jointare,  to  bar  an  estate  tail,  or  to  gain  or  coniirro  a  title  by  jopi^claim.  The.  power 
vhich  a  tenant  in  tail  has  to  levy  a  fine  under  the  statutes  of  the  4  H.  7.  and  the  32  U.  8.  is  ao  in« 
separably  incident  to  an  estate  tail,  that  there  is  no  mode  by  which  he  can  be  rastrainod  irom  eiLcr* 
cising  the  power.    See  Feame's  Cont.  Rem. 

Where,  itowever,  a  tenant  in  tail  has  not  the  immediate  reversion  in  fee,  a  fine  with  proclamations, 
thoDfh  it  will  destroy  the  estate  tail,  wUl  only  acquire  abase  fee,  determinable  upon  tbe  failure  of  the 
ieae  in  tail,  unless  the  fine  b  levied  by  a  tenant  in  tail  in  possession,  in  which  case  it  discontianes 
file  estate  tail  and  passes  the  fee-simple  nnder  a  new  title.  Upon  failure,  however,  of  the  i.«sne  la 
tul,  the  remainder-man  or  reversioner  has  five  years  within  which  to  recover  the  estate  by/prmedM. 
Where  a  tenant  ui  tail  therefore  with  remainders  over,  or  the  reversion  in  fee  in  a  third  person,  wiskns 
Id  acquire  an  absolute  fee,  he  mnst  suffer  a  recovery  j  and  even  where  he  has  the  jwanediate  reveivion 
ia  fee  in  himself,  yet  if  he  has  acquired  such  reversion  by  descent  from  liia  ancestors,  or  fmra  nai^ 
tiiird  person,  and  there  is  any  reason  to  apprehend  that  it  may  be  incumbered,  in  that  case  a  recoveiy 
should  be  suffered ;  for  a  fine  (by  converting  the  estate  tail  into  a  base  fee,  and  by  the  marger  ^ 
sach  base  fee  in  the  absolute  fee)  would  bring  the  reversion  into  possession ;  «nd  all  ieaaea,  cbarget, 
and  incumbrances  which  affected  the  reversion,  would  become  immediate  charges  npon  ^e  estate. 
Wherever,  therefore,  a  tenant  in  tail  with  the  immediate  reversion  in  fee  in  himself,  has  rearaii  to 
think  that  the  reversion  may  be  incumbered,  there  he  should  suffer  a  recovery,  and  not  levy  a  tee; 
for  the  recovery,  instead  of  bringing  the  reversion  into  possession,  destroys  it ;  and  coiise«|uently 
destroys  all  charges  and  incumbrances  which  affected  it.  As  to  incumbrances,  however,  which  tte 
tenant  in  tail  himself  has  brought  upon  the  estate,  he  cannot  vet  quit  of  them  by  suffering  a  aecovery : 
on  the  contrary,  whether  he  spffers  a  recovery,  or  levies  a  fine,  tlie  fine  or  recovery  wiU  operate  aa 
a  Gonfinnation  of  such  incumbrances.  See.  Htdbeafh  v.  Stunbeach,  Winch,  iOt,  Symoads  v.  CadiMrr, 
1  Show.  570.  4  Mod.  1.  and  see  3  Atk.  376.  And  the  fine  orvrecovery  will  have  tliis  operation  not 
only  where  levied  or  suffiered  to  the  use  of  the  tenant  in  tail  himself,  but  even  wbere  levied  or  snfferod 
to  thense  of  purchaser  wltliout  notice,  unless,  indeed,  tiie  Incumbrances  wena  mere  tqmituhU  ones; 
ia  which  case  a  purchaser  without  notice,  who  had  ^t  the  legal  estate,  wonld  not  be  affected  by  then. 
It  may  be  proper  to  observe,  however,  tliat  if  the  hue  v^as  with  proclamations,  and  levied  by  a  peisoa 
with  an  estate  of  freehold,  that  there  the  incumbrances  would  be  barred  by  non-claim  on  the  fine. 

On  the  principle  that  a  fine  rather  affirms  than  defeats  charges  an'd  incuotbi'ances  which  have  been 
brought  on  the  estate  by  the  conusor,  conrts  of  equity  will  carry  marriage  articles  into  exeeoiioii, 
notwithstanding  a  fine  may  have  been  levied  to  other  uses«  Trewr  v.  Trec^f  1  P.  Wms.  6f  2.  It  Bro. 
P.  C.  ISS.  Powell  y.  Price,  ft  P.  Wms.  535.  StretUfUld  v.  Streatfleld,  Cas.  Temp.  TaUb.  176.  iVeH 
V.  Effiainf,  2  P.  Wms.  349.  This,  however,  must  Be  understood  of  cases  wbere  sach  other  wta  af« 
declared  in  favor  of  the  conusor  Idmself,  of  volunteers,  or  in  fiivor  of  a  purchaser  or  incumbrancer 
who  had  notice  of  the  marriage  articles. 

If  a  person  levies  a  fine  and  cither  declares  no  uses  of  it,  or  declares  the  use  to  himself,  the  fina 
wiU  operate  as  a  revocation  qf  a  former  trii/,  3  P.  Wms.  170 ;  d  fortiori,  will  it  do  so  where  liie  use  is 
declared  to  other  persons :  and  if  he  midLes  a  will  «^er  acknowledging  the  concord  and  declariag 
the  uses  to  himself,  but  before  the  return  day  of  the  writ  of  covenant,  Sie  fine,-  it  Is  coneeivod  (not- 
withstanding a  doubt  which  lias  been  expressed  npon  the  point),  will  operate  as  a  revocation ;  for  the 
fine,  in  sach  a  case,  only  taking  effect  from  the  return  day  of  the  writ  of  covenant,  it  must  neoessarily 
be  considered  as  levied  rfter  the  execution  of  the  will,  notwitlistanding  the  acknowledgment  of  tlie 
concord  and  declaration  of  the  uses  were  prior  to  its  execution.  Where  a  fine  is  levied,  for  the  mere 
purpose  of  confirming  a  partition,  in  that  case  there  will  be  no  revocation.  See  UUher  v.  Kidby, 
C  Vni.  Abr.  148.    3  P.  Wms.  169. 

PenooB  with  rights  of  re-entry,  shifting  and  springing  uses,  executory  devises,  &c.  nuqr  be 
haired  by  means  of  a  fine  with  proclamations  and  non-claim.  -So  powers  appendant,  or  in  gross, 
be  Imrred  by  a  fine  levied  by  the  person  having  such  powers.    Bat  a  power  simply  collateral 
not.     So  shifting  and  springing  uses  and  executory  devises  cannot  be  barred  by  a  person  vrtth 

antecedent  estate  of  freehold,  as  a  contingent  remainder  may.  .But  fi>r  fuller  information  on  these 
jabiects  tbe  student  should  consult  Mr.  Feame*s  Treatise  on  Contingent  Bemaindcrs  and  Executory 
Hevisea,  and  Mr.  Sugden's  Treatise  on  Powers. 

A  6ae  by  a  disseisor ;  by  a  person  who  enters  and  is  seised  nnder  a  defecUve  conveyance  purporting 
d  convey  sui  estate  of  freehold,  or  under  a  void  devise;  or  by  tlie  heir  at  law  who  enters  and  holds 
against  tiie  devisee  where  the  devise  is  valid ;  in  all  these  cases.a  fine  wUh  procUmuUUme  mid  non^ckdm 

iH  work  a  bar. 

Fines  are  generally  levied  to  uses.    The  fine,  however,  must  transfer  at  least  a  legal  estate  of  free- 
to  the  conusee,  otherwise  no  nse,  properly  speaking,  can  be  dechired  npon  it.    Upon  ^  fine  sftr 
tU  BO  use  can  be  declared.    If  it  should  be  declared  that  the  conusee  of  such  a  fine  should  be 
to  uses,  the  statute  of  uses  would  lave  no  operation,  but  tlie  uses  would  be  mere  trusts  in  eqnity, 
iegat  estate  still  residing  in  the  conusee.    So  where  a  fine  is  levied  of  a  mere  equitable  estate,  no 
property  speaking,  can  be  dechired  of  such  a  fine.    The  uses  which  are  declared  will,  however, 
ite  ttie  equitable  interest. 

The  uses  of^a  fine  should^  generally  speaking^  be  dechired  by  ^  die  parties  who  part  with  any 

interest 
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interest  1^  Uieftne,  tliat  n,  bv  all  tfaeooniison:  Ibr  if  iiny  of  tfie  connsan  thontd  not  jofaiiadr' 
cterlng  the  Qtea,  the  nae  wonld  resnlt  so  far  as  respected  the  interest  of  sach  cooasor,  unless  sock 
conusor  had  recelred  a  eonskieration  for  his  interest,  which  would  preveot  the  use  fsom  resulting 
80  the  use  will  be  prevented  from  resulting  where  the  fin^  is  levied  to  effectuate  any  particular  pnr- 

r9tf  in  order  to  accomj^ish  which,  it  is  necessary  that  the  use  should  reside  in  the  connsee,  mi  where  it 
leviMl  in  order  to  make  the  conusee  tenant  to  the  ftmdpi.  See  AUham  v.  AmgleseUf  Glib.  E^  Cas.  16. 
8o<  where  husband  and  wife  levr  a  fine,  it  is  said,  that  if  the  husband  alone  declares  the  uses,  nch 
uses  wiH  he- good,  unless  die  wire  disagrees  to  them  during  the  coverture.  But  as  such  uses  aasv  be 
secretly  declared,  suppose  the  wife  should  be  entirely  ignorant  of  them,  wonhl  she  ttiea  be  bovad  by 
tfiem  ^  There  appears  indtoed  treat  reason  to  doubt  me  soundness  of  the  doctrine  just  notfcedL  Its 
unreasonableness  nay  well  render  it  dmdbtfwH^  and  tt  b  perhaps  tolerably  clear  that  if  is  not  consiiteDt 
with  the  statute  of  frauds,  which  requires  uses  to  ba  declared  in  writing  **  by  the  party  who  is 
enabled  by  hiw  to  decbre  the  same.**  But  is  the  husband,  it  may  be  asKed,  enable^T  ttv  law  to  dhjsre 
the  uses  of  a  ifaie  of  his  wiib's  lands?  To  answer  in  the  affirmative,  and  merely  tr  adduce  in  support 
•f  audi  answer,  the  case  in  which  such  a  doctrine  vras  laid  dbwn*  could  not  be  consid^ned  as  a 
aatisfiietonr  answer.  Look  too  at  the  consequences  such  u  doctrine  might  lead  to.  A  married  wo- 
nsan  may  be  induced  to  levy  a  fine  of  her  estate  for  one  purpose,  whilst  her  husband  may  ga  and 
declare  the  uses  of  it  to  quite  a  different  purpose.  It  may  be  proper,  too,  to  observe,  that  the  doc- 
trine under  consideratimr  waa  laid  down  in  a  case  determined*  prior  to  the  making  of  the  statate  of 
frauds  \  aa  that  even  admitting  the  doctrine  to  have  been  a  sound  one  before  the  statute  waa  made, 
yet  It  must  be  altered  it  is  conoeiTed  ^  the  statute. 

As  the  husband  alone,  we  may  conclude,  cannot  declare  the  uses  of  a  Hue  ofhla  wife's  cstntjc,  sa 
the  vriie  idone  cannot  dechu«  the  uses  of  it ;  they  must  Johi  hi  the  dedaratiini. 

Though  it  h  usual  for  the  conusee  to  join  in  the  declaration  of  uses,  yet  it  is  not  cssentisfl^  neces- 
laay  that  he  should  do  so.  It  is  always,  however,  desirable  that  he  should  <fo  so ;  for  wMere  ^  does 
■o^  dieie  is,  at  least,  room  to  suspect  that  there  asaj  have  been  some  other  dei^uation  of  the  uses 
than  the  one  produoed,  and  vrhlch  nkay  hstve  been  hi  mvor  of  the  conusee  himself.  Even  the  drcua- 
aiance  af  there  hmring  been  no  change  in  the  possession  of  tlie  landb,  does  not  afford  conclosive  evi- 
dence thai  there  has  been  no  such  dedaratioa.  Thepossesslon  remaining  unchanged  may  accord  with 
n  declaration  of  the  uses  in  the  oonusee'k  ftvor  aaa  mortgagee,  annuitant,  drc. 

The  uses  of  fines  are  sometimes  declared  befbre  tlie  fine  is  levied,  and  sometimes  after  ft  is  levied. 
In  the  former  case  tiie  insttument  dedaring  the  uses  is  called  a  dtid  to  lead  the  uses,  and,  m  the  latter, 
mdeeddgciarkig  ikemsee.    But  this  dIstuMtion,  so  fiir  as  concerns  the  mere  denomfaiation  of  thein- 
atrument,'  is  rather  fiindfid  than  of  any  importance,  for  both  are  deeds  declortag  the  uses.    Sofitf, 
lawever,  as  respects  the  effects  or  operation  of  the  instruments,  there  is  a  substantial-  difference, 
wUch  will  be  presently  noticed*    Where  no  uses  are  declared  previous  to  levying  the  fine,  they 
•iter  remain  in  the  conusee  or  result  to  the  conusor,  according  to  the  drcnulstaueej  of  the  case- 
-  With  respect  to  deeds  leodtag  the  uses  of  fines,  it  may  be  proper  to  ol)serve,  that  the  usee  declared 
by  a  prior  deed  may  be  varied  or  altered  by  a  subsequent  deed  executed  ^ere  the  fine  is  levied  t. 
'  But  such  subsequent  deed.  It  Is  presumed,  must  be  executed  by  all  the  parties  who  took  any  interest 
nnder  the  former  deed,  Stap^im  ▼.  StapffUotu  1  Atk.  7;  unless  they  were  mere  volunteers,  in  which 
ease  it  may  pvobaibiy  be  sufficient,  if  the  parties  who  were  competent  to  direct  the  uses  declared  by 
Ae  former  deed,  execute  the  latter.    To  render  such  subsequent  dised  available  as  an  iBatnuneat 
altering  the  uses  preriously  decbtfed,  It  is  said,  that  it  must  be  an  faistrument  of  at  least  as  high  and 
aolemn  a  nature  as  the  instrument  dedarina  the  former  uses.    Jsnes  ▼.  Jforfeyv  ^  ^>^«  ^^*    ^*^ 
why  the  subseqnent  Instrument  dmuld  be  of  aa  high  and  solemn  a  nature  b  not  perfectly  obvious  in, 
such  a  case*   The  rule  unomgaodfue  dissslectur  so  mods  f no  coUtfeimr,  may  be  a  highly  proper  rula 
where  the  first  instrument  actuallv  crtaies  an  eeluie  or  hM$  earfxee  an  tnleress ;  but  tn  the  case  ef  aa 
Instrament  Iradiag  the  uses  of  a  fine,  no  estate  is  created  or  any  right  or  interest  fixed,  till  tlie  fine 
ia  levied ;.  and  thnefose  if  the  subseqnent  instrument  would  have  been  suffident  to  have  dechved  the 
uses  of  the  fine,  or,  hi  other  words,  to  have  declared  the  v^entiem  ef  the  peariUe^  supposing  it  had  been 
tfie  on^  instmnient,  vrhy  Aonid  it  not  be  suffident  to  declare  such  Intention,  althoogh  tt  is  not  the  onlf 
iastrument  I  The  intention  of  the  parties  is  ambulatofy  till  the  fine  is  levied.    The  hut  or  usaot  fvccul 
expr^ion  of  that  Intention  ia  thdr  real  intention ;  and  if  it  is  expressed  so  as  to  satisfy  the  atatnti 
ef  frauds.  It  is  snfiicieut.  it  Is  eoncdved,  vrtthout  at  all  feaardina  in  wluU  way  any  tbrmer  ititentiai 
was  expressed.    It  may  be  proper  to  observe,  however,  tiat  It  Is  onlv  bdbre  the  fine  is  leried  thri 
the  uses  can  be  altered ;  for  Immediately  upon  the  fine  bemg  leried  the  estate  is  bound  by  fbice  4 
the  statute  of  uses,  and  it  is  no  longer  in  tbe  power  of  the  parties  to  alter  the  uses  except  by  viftrn 
of  a  power  of  appomtment  which  over*reaches  the  uses  already  declared,  or  by  a  power  of  revoea 
tion  and  new  appointment.    If  the  uses  dmuld  be  so  fixed  that  they  cannot  be  altered  by  eitticr  d 
these  means,  in  tnat  case  no  new  dispoaltioa  can  be  made  of  tbe  estate  except  by  means  of  m  cosivcf 
ance  under  the  ownership. 

From  what  has  been  already  observed,  it  vrill  appear,  that  if  any  of  the  parties  to  a  fine  who  pa^ 
with  any  interest  by  it  do  not  concur  in  dedaring  the  uses  of  it  ^  the  uses,  so  far  as  concerns  tlMir  li 
tcrestsywill  result  according  to  such  Interesto  (S  Co.  58.  Moore,  46,\  except  where  they  reoeiTe  IM 
tbe  conusee  a  considentioa  for  their  interests,  m  which  case  the  conusee  amy  aver  Oe  use  la  kinsscl 

*  BeckwUk*e  c«sr,  t  Rep.  57.    See  3  Atk.  105. 

t  If  a  fine  is  levied  In  vacation  as  of  a  preceding  term,  It  is  presumed  nealteratioii  can  be  aude I 
the  uses  at  any  time  aiflter  the  day  on  which  the  fine  Is  levied  by  relatidn. 

•       1 
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If  partial  iiaea«Bly  are  ctodar^,  tlie  residue  of  tibe  use  undlspoted  of  will  lesolt ;  or  if  the  whole  use 
itdedared  hot  limited  npon  aoovtiiigcncy,  the  whole  use,  until  the  contingency  happens,  win  result 
to  the  cooiisors  according  to  their  respectiYe  interests  in  the  estate  at  tlie  time  the  fine  was  levied. 

Vlicre  a  tenant  In  tail  feries  a  fine,  and  no  use  b  declared,  tlie  use,  instead  of  resnlting  so  as  to  give 
luB  Us  fomer  estate  (an  estate  tail)  will  give  hhn  a  fee-simple,  in  case  the  fine  operates  as  a  disoosi- 
tisittnce ;  and  a  base  or  deteraUnaue  fee*  if  it  operates  simply  as  a  conveyance,  tlonie  of  the  antbori- 
tiea,  indeed,  on  this  point,  are  not  perfectly  leeoncUeable  with  the  doctrine  just  advanced^  H^olter 
V.  Shtw,  Pahner,  S59.  ifr^gr^^  ▼.  CAmey,  Latch.  8^.  Dougl.  25.)  But  when  it  Is  recollected,  that  the 
sUtQle  of  fines  savs,  a  fine  witbprodamations  levied  by  tenants  In  tail  shall  bar  ike  csfale-fotf,  and 
ths^itnysy  that  the  ^no  shall  have  this  operation  without  saying  a  sinrie  word  about  any  dedarattoa 
of  ises,  ft  can  hardly  admit  of  a  doubt  but  that  the  fine  will  give  hhn  a  fee-simple  or  fee  de|ern)ioahle» 
seeording  as  the  fine  did  or  did  not  work  a  discontinuance.  And  the  doctrine  contended  for  may  be 
comidered  as  the  less  doubtful,  from  the  circumstance  of  its  beiog  decided,  that  a  recovery  of  which 
po  use  is  declarsd,  shall  enure,  not  to  the  old  uses,  bnt  to  the  use  of  the  tenant  in  tail  In  /m.  See 
Etdgu  V.  F^wkff  in  the  Exchequer,  1777.  Momm  v.  M«xm,  ibid.  Com.  Dig.  Usei,  D  S.  Nighim- 
fok  v;  rerrtn^  3  P.  Wms.  S07« 

By  the  statute  of  the  4  Ann.  c.  16,  after  reciting,  **  diat  It  had  been  doubted  whether,  since  tiie 
f  asikuig  of  the  statute  of  frauds  and  perjuries,  the  deefaurations  or  creations  of  uses,  trusts,  or  con* 
"  iideaecs  of  any  fines  or  common  recoveries  manifested  by  deed  made  after  the  levying  or  sufiering 
**  mch  fines  or  recoveries  are  go^d  and  effectual  in  the  law,"  it  is  enacted,  ^  that  all  dMlarations  or 
^  creatioHs  of  uses,  trusts,  or  confidences,  of  any  fines  or  common  recoveries,  of  any  lands,  tenements, 
^  or  hereditaments,  manifested  and  proved,  or  whi<^  shall*  hereafter  be  manifested  and  proved  by  ainr 
"  deed  already  made,  or  hereafter  to  be  made  by  the  party  who  by  law  is  entitled  to  declare  suda 
*^  OSes  or  trusts,  afler  the  levying  or  jftufiTering  any  such  fines  or  recoveries,  are  and  shall  be  as  good 
**  and  eflfifictual  in  the  law,  jm  if  me  said  last^nentiooed  act  had  not  been  made."  There  can  be  no 
doubt  bnt  the  uses  of  a  fine  m^y  be  declared  even  after  the  interval  of  many  years  after  tiie  fine  is 
levied.  See  Atfkitm  ▼.  AngUiiy,  Gilb.  Eq.  Cas.  li.  Indeed  they  may  be  dechuxd,  it  Is  presumed^ 
at  unf  thne  darmg'tbe  lives  of  the  parties  who  part  wi^  or  take  any  inteiest  by  the  fine* 

Where  a  fine  is  agreed  to  be  levied  as  of  a  certain  term  and  to  certun  uses,  but  it  is  not  levied  In  the 

very  term  agreed  upon,  yet  if  nothing  appears  to  the  contra|ry,  the  fine  will  enure  to  the  use^df^cfaured. 

Thas,  in  the  caaeor  Jsnes  t.  Jfsrlev,  Xord  Raymond  said,  that  *^  though  there  is  a  variance  between 

**  the  deed  and  the  fine,  yet  if  notmng  appears  te  Ae  contrary,  the  fine  shall  be  taken  to  be  to  the 

J*  uses  of  the  deed,  and  m  that  case  the  deed  is  not  only  evidence  of  tbe  uses,  but  the  fine  is  by 

ff*  eonstmetion  of  law  to  the  uses  of  the  deed."    And  see  StapyUm  v.  iStapyttsn. 

.    Where  the  agreement  is  tolevy  the  fine  asof  the  last  term,  next  term,  or  some  Mer  term,  or  wfaeve 

^  dedantion  of  tbe  oses  Is  that  the  fineso  asreed  to  be  levied,  and  all  ol^jbiei,  shall  enure  toihe 

ialeaded  uses,  in  either  of  these  cases,  a  fine,  though  levied,  not  fstrictly  according  to  the  covenantor 

Urteaieat  for  that  purpose,  will  nevertheless  enure  to  the'oaei  of  the  deed. 
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CHAP.  iir. 

Or  A  COMMOK  RbCOVERY  (tt). 

« 

1.  Ccumnon  re-    A    RECOVERY  in  general  is  the  obtaining  of  any  thing  Co.  saper 
tovery.  Quid.    xX  mquBdy  taken  or  detained^  by  judgment  or  trial  of  154.  Bee  Ute 

law.    And  it  is  either  a  common  recovery^  whith  b  such  Preamble  of 
a  recovery  as  is  nscft  for  a  common  assnrance  of  land ;  or  ^^^  ^ 
other  recovery,  which  is  Bot  used  as  an  assurance  of  land,  iq,    ssEiii!' 
And  the  common  recovery  that  is  used  for  the  assurance  cap.  3.  Doc 
of  land  is  nothing  ehe  but  Jictio  juru,  or  s  certain  form  or  ^  Stnd^4i. 
eourse  set  down  by  law  to  be  observed^  for  the  better  as-  ijJK'eoJwv 
suring  of  lands  and<  tenements  to  men.    And  this  is  some-  ^^^^ 

what  after  the  example  of  the  recovery  upon  titfe,  which 
is  without  consent  and  contrary  to  the  will  of  him  against 
whom  the  same  is  had :  for  there  is  in  this  a  colourable- 
suit,   wherein  there  is  a  demandant  which  is  called  the 
]teco¥ero>.       recoveror,  and  a  tenant  which  i^  called  the  recoveree,  an4 
fttcoverae.       one  that  is  called  to  warrant  upoir  a:  supposed  warnmty 
Toadiee.  which  is  caDed  the  vociefaee. 

The 


■■»  p 


(«)  A  common  recovery  may  be  described  to  be  an  aasvmnce  by  which  tenant  in  tail  nny  enlar]ge  hi« 
•state  tail  into  a  fee-simple,  in  case  the  person  who  created  tlie  entail  was  seised  in  fee-simple  at  the 
ffane  of  creating  it.  If,  however,  he  was  then  seised  of  a  base  or  determinable  fee,  in  that  case  the 
*eco?ery  will  only  enkrge  the  estate  tail  into  an  estate  commensnrate  with  such  base  or  detenniBable 
ase.- 

In  the  case  of  an  estate  tail  in  a  rent  created  de  noro  without  any  remainder  over,  thovab  a  recoTery 
•f  the  rant  will  bar  the  estate  tai^  yet  it  will  only  convert  it  into  a  base  fee,  determinable  npoo  Cm 
4bath  and  feilnre  of  issne  of  the  donee  in  tail.  CkmpUn  v.  CAapTia,  3  P.  Wms.  tt9.  Co.  litt.  t98a. 
■»S.  Bnt  where  the  estate  tail  in  tbe  rent  was  created  Ivy  a  person  who  at  the  time  of  creating  it  waa 
seised  of  the  retd  in  fee ;  or  where  the  estate  tail  on  its  first  creation,  was  limited  with-reinaindcn 
•ver,.  and  an  ultimate  remainder  or  reversion  in  fee  to  some  third  person  ;  in  either  of  these  cases  a 
aecovery  by  tlie  tenant  in  tail  will  acquire  a  fee-simple  in  the  rent.  8mUk  v.  Fcmo^y,  Sidctf.  £15. 
Carter,  5i.    We€l»  v.  Pmck,  Lutw.  I2ta. 

Where  a  person  is  tenant  in  tail,  vrith  remainders  over,  or  the  reversion  in  a  third  person,  he  canooi 
in  such  a  case  acquire  an  immtdiaU  fee-simple  by  any  otlier  means  than  a  common  recovery.  Remain- 
ders and  reversions,  indeed,  may  eventusdly  be  Mrred  by  a  fine,  with  proclamations  and  non-claim,  or 
by  the  statute  of  limitations  of  the  SO  Jac.  1.  c.  1. ;  but  a  recovery  is  tlie  only  mode  by  which  a  tenant 
in  tail  is  enabled  tx>  efiect  a  pretaUf  immediate  bar  of  remainders  and  reversions*^  So  it  i»tlie  only  mode 
fty  which  a  shifting  or  springing  use,  conditional  limitation,  or  executory  devise,  where  such  interests 
are  limited  imdrfuaance  tf  an  etUUe  teti,  can  be  immediately  barred.  Such  interests,  however,  when 
limited  in  defeaomce  of  a  fee-simple,  and  are  so  limited  as  to  take  eflTect  within  the  period  allowed  by 
law,  cannot  be  destroyed  either  by  recovery  or  by  any  other  means^  except  the  concurrence  of  the 
parties  entitled  to  such  interests.  But  though  a  recovery  is  necessary  in  order  to  emU>le  a  tenant  in 
tail  to  acqaire  a  fee-simple  where  there  are  remainders  over,  or  tlie  reversion  is  in  a  third:  person,  yet 
wherever  tbe  tenant  in  tail  ha»  Uie  immediate  reversion  in  fee  in  himself,  there  he  ma}r  acauire  the-ree* 
simple  by  means  of  a  fine  with  proclamations ;  and  where  he  has  taken  such  reversion  oy  deacent  it 
ftas  been  held,  that  a  purchaser  of  tlie  estate  cannot  insist  upon  a  recovery  being  suffered  at  the  ven- 
der's expence  merely  from  the  circumstance  of  its  being  possible  that  the  reversion  may  have  been 
conveyed  away  or  encumbered  by  his,  the  vendor's,,  ancestor.  SjperUng  v.  TVeiwr,  7  Ves.  497.  Wbere 
a  pnrcbaAer,  however,  can  shew,  that  the  reversion  is  liable  to  incumbrances  brought  upon  it  by  the 
vendor's  ancestor,  in  tiiat  case  he  may  insist  upon  a  recovery ;  and  if  he  will  bear  the  difference  of  the 
•xpence  between  a  fine  and  a  recovery,  there  too,  it  is  conceived,  he  may  insist  upon  a  recovery. 
Wherever,  indeed,  a  tenant  in  tail  with  the  immediate  reversion  in  fee  in  himself  by  descent,  is  desir- 
•ns  of  acijuifiog  the  fee,  though  not  with  an  intention  of  selling,  and  he  has  any  reason  to  suspect  that 
|l|e  reversion  may  have  been  incumbered  by  his  ancestor,  ^ikcre  he  ought  always  to  suffer  a  recovery,  as 
aocfa  recovery  would  destroy  the  reversion  and  the  charges  upon  it ;  whereas  a  fine  would  bring  the  re- 
lettion  iato  possessioni  and  tbe  charges  or  incombrances  brought  upon  it  by  the  ancestor  would  bo- 
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«  *  .  • 

The  coinmon  recovery  h  sometimes  with  a  single  S.QiMeapkc. 
Toucher;  which  is,  when  the  writ  is  hronght  against  him  that 
is  io  pass  the  land,  immediately,  and  he  doth  vouch  over 
the  common  vouchee.  And  sometimes  it  is  with  a  double 
voucher;  ^^hich  is  when  the  writ  is  brought  against  another, 
to  whem  kt  tliat  is  to  pass  the  land,  it«tk  aliened  it,  asd  he 
doth  vouch  him  that  is  to  make  the  assurance,  and  he  dotli 
vouch  over  the  -common  vouchee :  and  this  is  the  surest 
See  die  places  waj,  and  the  safest  kind  of  recovery.  In  this  formality  5.  Thtmmmm 
before,  Co.  1.  of  a  common  recovery,  the  course  is,  that  by  agreement  an<i  order  of 
^te.43.4J>«  of  tijg  parties  a  real  action  is  begun  bv  a  writ  of  entry  offering  a 
brought  by  him  that  is  to  have  the  land  assured,-  against  ^^^^'^ 
ftim  that  is  to  make  thp  same  assurance,  if  it  be  with  a 
single  voucher;  or  if  it  he  with  a  double  voucher,  against 
Um  to  whom  he  that  is  to  make  the  assurance,  hath  alien- 
td  &e  land*  And  in  this  suit  the  recoveror  Aat  doth 
bring  the  action  4oth  surmise  that  the  tenant  against  whom 
the  writ  is  brought  hath  no  right  to  die  land,  but  that  the 
recoveror  hath  right  tbereunto,  and  that  die  tenant  came 
to  it  from  such  a  stranger  whom  the  demandant  doth  name: 
And  to  this  the  tenant  doth  appear  in  nersoa  or  by 
attorney,  and  then  doth  enter  into  defence  of  the  land,  hut 
in  pleading  dotii  vouch  to  warrant;  L  e.  doth  alledge  that 
he  bought  the  land  of  L  8.  a  stranger,  who  in  the  con- 
veyance thereof  bound  himself  and  his  heirs,  to  warrant 
and  make  goodl  tfie  title  to  him  or  them  to  whom  it  is  con- 
veyed, ami  thereupon  he  prayed  that  /.  S.  may  be  called 
in  to  defend  the  title,  and  then  he  ^is  allowed  by  the  court  #  p^  ^g^ 
^  to  call  in  L  S.  to  sav  what  he  can  for  the  justilving  of  his 
right  to  the  land  berore  he  so  conveyed  it:  And  hereupon 
£  S,  doth  appear,  and  make  shew  as  if  he  would  de&nd 
the*  tide,  but  doth  pray  a  farther  day  may  be  assigned  him 
to  make  his  defence;  which  being  granted  him  by  the 
«aurt,  at  the  day  appointed  he  by  agreement,  covin,  and 
assent  of  the  parties,  doth  not  come  in  but  make  default: 
And  thereupon  the  land  is  to  be  recovered  by  him  that 

aiMe  presciit,  immediate  charges  upon  tbe  estate.  See  Sgrntrnds  v.  Cwim/urt^  4  Mod.  1.  2  Salk.  J58. 
iaWw.370.  K3fMStoii  V.  Cforfce,  2  Atk.  204.  .Sfteffttfrjf^  ▼.  BtddUlpJk,  4  Bro.  P.  C.  594. 
Tbe  above  is  a  brief  view  of  the  natafe  aad  operation  of  a  .coninon  recovery,  and  of  the  cases  ia 
~  ~  '  a  recovery  shooM  be  saiared  in  pra£eraac6  to  lev^riag  a  fine ;  and  it  may  be  observed,  that  tbe 
r  of  sofierii^a  eommoft  recovery  is  one  of  those  privileges  which  is- so  inseparably  incident  to  an 
tan  that  it  cannot  be  restrained  by  any  eondldon«  limitation,  proviso,  covenant^  or  in  any  other 
whatever,  eteept  by  act  of  parliament.  See  CtfrbeVs  iase^  1  Rep.  83.  Mildmaft  cose,  6  Rep.  40. 
^  wtd  Iferv  B&rtiMgt0n*$  €iae,  10  Rep.  S6*  And  where  tenant  in  tail  lias  been  disseised,  and  has  re- 
~  as  the  disseisor,  he  may  still  suffer  a  recovery,  which  will  both  bar  the  estate  tail  and  the  re- 
and  reversioa*  i  Rep*  185  b«  and  136  a*  And  where  a  tenant  in  taU  has  levied  a  fine  with 
ions,  he  may  suffer  a  recovery,  and  bar  the  remainders  and  reversion.  Herbert  v.  BtmiMM, 
100*  And  thou^  it  was  once  doubted,  yet  it  is  now  tlie  received  opinion,  that  tlie  i$gui  in  UU 
lus  ancestor  had  levied  a  fine  and  acqmr»l  a  base  fee,  may  suffer  a  recovery  and  acquii'e  the 
qile.  "And  both  tenant  to  tail  and  the  issue  in  tail,  tfaou^^h  faiarred  by  fine  and  non-claim  may  de- 
titt  reminders  and  reversion  by  bein|:  vouched  in  a  recovery.  So  a  tenant  in  tail,  vrho  has  been 
ad  of  treason,  may  softer  a  recovery,  bat  Such  recovery  wul  ennre  to  the  benefit  of  the  crown. 
Abr.  324.  Oodb.  218. 
be  proper  to  observe,  tliat  where  a  remote  remainder-man  in  tail  suffers  a  common  recovery, 
he  is  vouched,  andvooches  over,  the  effect  of  the  recovery  will  be  merely  to  bar  his  own 
aU  and  the  remainders  and  reversions  expectant  thereon  (3  Co.  6.  8T.  R.  10.  Snuthv,  Clifford, 
738),  and  all  conditions  and  collateral  limitations  annexed  to  his  estate ;  but  it  will  not  affect 
ite  or  interest  antecedent  to  his  estate  tbil.  Smith  v.  CUfordj  1  T.  R.  738.  On  the  contrary, 
liader  in  fee  acquired  by  tlie  recovery  of  such  remote  remainderman  may  afterwards  be 
~  by  a  recovery  suffered  by  a  prior  tenant  in  taiK 
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fcroogtit  the^writ  agMtut  the  tenant,  and  be  is  le£t  f^r  Ids 
remedy  to  /.  S.  upon  hk  warranty,  and  accordingly  judg- 
ment is  giTen  by  tlie  court  that  the  deniandant  or  recoreror 
shall  recorer  the  land  demanded  against  the  tenant^  and 
that  the  tenant  shall  recover  so  much  land  of*-/.  Si  (of  hia 
OMrn  land)  in  reoompence  for  the  land  recovered irom  him 
urUch  he  ought  to  have  warranted  and  defended  but  suf- 
fered to  be  lost  And  this  recovery  over  is  called  a  ;|recb«  F.K.B.454r 
very  in  value  or  jpro  rata.  But  if  the  recovery  be  with  >  Ca.  9.  6. 
double  voucher^  or  a  treble  voucher,  /.  8.  is  i(pon  his  Ap- 
pearance to  call  or  vouch  to  warrant  /.  />•  and  to  alledge 
in  the  same  manner  as  the  tenant  doth,  and  so  pray  that 
/.  J>.  may  eoae  in,  and  thereupon  /.  D.  doth  ^i^pear  and 
make  defimlt*  And  so  if  there  be  more  vouchers;  and 
then  there  must  be  several  recoveries  over  in  value  against 
every  one  of  them;  but  he  that  is  the  last  vouchee  is 
always  the  common  voucher^  who  is  one  o£  the  criers  of 
the  Court  of  Common  Pleas,  a  man  not  worth  any  thing, 
and  one  that  hath  no  land  to  render  in  value  upon  the 
supposed  warranty.  And  by  this  devise  grounded  upon 
the  strict  principles  of  law,  the  first  tenant  doth  willmgiy 
let  go  the  land  for  the  assurance  of  the  purchaser,  and  yet 
in  truth  hath  no  reoompence  over^  because  the  vouchee 
Kath  no  land  to  render  in  value.  And  by  this  means  if 
one  have  an  estate  tail  in  lands  which  he  is  desirous  to 
sell,  or  to  convert  into  an  estate  in  fee-simple,  the  same 
k  commonly  done ;  for  t&e  tenant  in  tail  doth  cause  the 
purchaser  or  some  friend  of  his  to  bring  a  writ  of  entry 
against  him  for  this  land,  and  he  appearetb  to  the  wri), 
and  in  pleading  saith  that  the  land  came  to  his  ancestors 
from  sndh  a  man  or  his  ancestors,  who  in  the  conveyance 
hound  themselves  to  warrant  it :  and  thereupon  that  man 
is  called  in,  who  doth  appear  and  make  default,  and.  there-, 
upon  judgment  ia  had  against  him  in  manner,  as,  aforesaid* 
Or  if  he  would  have  the  recovery  with  a  double  voucher; 
then  he  by  fine,  feoffinent,  or  deed  of  bargain  and  sale 
inroUedy  discontinue  the  land,  and  then  cause  the  recoveror 
that  is  to  have  the  land  to  bring  this  vmt  of  entry  against 
the  discontinued,  and  he  doth  vouch  the  tenant  in  tail  who 
doth  vouch  over  the  common  vouchee,  and  so  it  is  done; 
ttid  by  this  the  estate  tail,  that  the  tenant  in  tail  hath  or 
had,  is  barred  and  bound,  for  that  it  appeareth  now  he 
liad  no  power  to  entail  the  land  whereunto  he  had  no  just 
*  P*  39.  title,  *and  besides  he  shall  recover  a  recompence  over  in 
value,  and  this  is  adjudged  in  law  to  so  in  succession  of 
estate  as  the  land  sh<mld  have  done,  which  is  the  reason 
why  the  recovenr  is  a  bar  to  all  that  are  in  remainder  and 
reversion  as  well  as  to  the  issues  in  tail  (&)• 


I 

i 


(6)  Hie  recompence  in  valoe  is  the  reason  which  has  been  alway*  assigned  for  holding  the 
tobar  the  issne  in  tail ;  and  it  would  appear  to  be  a  much  soonder  one  for  liolding  that  it  alao 
those  in  remainder  and  reversion  as  well  as  the  issue  in  tail,  than  tlie  one  which  baa  l)een  attigned. 
SMie,  vis.  that  the  tenon  why  tlie  recovery  bars  those  in  renuinder  or  reverdon  is,  that  the  recoveror^ 
^apposition  of  law.  'iBiurfthe  estate  tail^  and  that  the  estate  taQ,  by  like  svpposition  of  law,  contia . 
iu  ever :  per  Lord  Hale,  Hudson  v.  Btnson,  f  Lev.  S8.    In  the  same  case,  wylde,  J.  observed,  tilwtl 
true  reason  of  common  recoveries  being  bars,  was  not  the  recompence  in  valoe,  but  that  they 
comaon  conveyances.    Perlmps  the  best  reason  may  be,  that  a  common  recovery  is  the  jodgimnC 
a  eoort  in  favour  of  a  person  wlio  is  supposed  to  have  a  better  title  than  tlie  title  of  the  tenant  in  ^ 
and  conseauently  a  better  than  the  title  of  the  issue  In  tail  and  those  in  remainder  and  reversion,  a 
tilifla  of  all  these  rest  opoo  the  lame  foundation. 
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fiipcriemia.         And  in  iltt  fluSering  of  these  recoveries  thtf^nanU  and 
TOttchees  do  appear  most  commonly  in  person  in  coart, 
and  so  the  recovery  is  finished  in  the  court  presently 
without  more  doing,  but  sometimes  they  will  not  or  cannot 
appear  in  person,  and  then  they  do  use  to  ^pear  and 
snffer  the  recovery  by  attorney  (c).    And  in  that  case  Wtmntor 
there    must  be  a  conusance  for  a  warrant  of  attorney  aUoniey. 
taken,  to  authorise  the  attorney  or  attorneys,  in  this  man- 
ner if  it  be  for  a  treble  voucher. 
Veit  Synfc.         Glotto'  ss.    Pree'  A.  &  4r  B.  iwort  e^tit  quod  jutie^  4-e. 
aUopn,        TtdtT  C.  D.  Mmnenam  de  IS.  emm  pertinaC  ^e.  qme  elawC 
ene  /act  4r  AcrecT  suam  4r  ui  qua  iidem  A.  el  B.  nam  kahent 
tMgrtm.  niii  pott  dzsmnmam  quam  H.  H.  tniuUe  if  sine 
jmdieio  feeit  prefab  C.  infira  aO«  oimos  jam  uttim*  elt^$oi, 
4'c*  vi  die,  4rc. 

Glouc'ss.  AS.  4rB.jpo./o.nioW.W.  4-R.R.aiionutlL 
SU09  eoiffumcHm  Sf  ditdsim  venui  C.  D.  de  placito  terrm. 

GhMic'  §SL  H.  M.  ^en.  e^iiem  A.  S.  4r  B.  vocant  ad  war* 
fsmt^t  po^  lo.  suo  I.  I.  SfU  L.  mttomaf  $uo$  caiyunctim  ^ 
dimtim  vertut  C.  D.  de  piaciio  ierrm. 

Clone'  sa.  G.  W.  gm.  quitm  M.  Iff.  we.  imde  ad  warrauf, 
JM.  Ia.nie  R.  6.  4r  K.  S.  aiUtmaf  nu» coi^wutim  4r dwUiM 
9enu»  C  D.  <2e  piaciio  terra* 
€•.  io.il  And  in  these  cases  to  make  two  attorneys  at  the  least, 

Co.  t.  M.  ^Qj  f0  ^y^  them  an  iiuthority  jointly  and  severaDy,  that  if 
one  ef  Ihem  die  before  the  recovery  be  suffered,  the  other 
may  have  power  to  do  and  dispatch  it.  And  these  war- 
rants of  attorney  for  the  suffering  of  recoveries  are  to  be 
acknowledged  and  certified  in  the  ^same  manner  as  the 
eonusancea  of  fines  acknowledged  in^the  country  are  (d); 


|^'OJj[>geac«MaMmii^Tefy  biaffeiediB  flifaaain^  thewamatof  attt»niey  isthe/MOMbftMof 
iyy^qy>  It  if  thefdTore  of  importance,  that  the  acknowledgmeDt  of  the  warruit  of  attomcnr 
Ig*"!^  he  lenhr,  otherwise  it  may  be  Toid,  and  cooae^pieiitlv  the  recovery  eaffcffcd  in  pnTtnance  of  it 
VMM  be  TQiil  likewise.  If  a  tenant  or  vouchee  who  has  appointed  an  attorney  diet  before  the  attor- 
■9bitaMMSfled  Hie  teeovety  vAi  be  Imd ;  because  tlie  death  of  svch  tenant  or  voadiee  it  aileter- 
g— tMa  tf  the  authority  given  by  the  warrant  of  attorney.  IFmm  v.  H^pu,  1  Wils.  S5.  So  if  the 
Mirntef  attoney  appcoTi  to  have  been  given  after  judgment,  me  recovery  will  be  void;  forthe  writ 
jfrfrfMBBi  ptlni^tm  dc  ■tfararto'/eciflirft  reeites  that  the  writ  air  entry  it  peiduiff  which  is  not  the  cate 
J>4gBwnt  is  given ;  and  if  tlie  attorney  appears  brfore  tlie  warrant  was  made,  his  appeaianee  it 
mtaalhon^aiMltherefMebad.  If  awamnt  of  attoraey  bears  date  aAer  the  return  dayof  the 
af  entry  en  wideh  a  recovery  it  tufevd,  the  recovery  vnll  be  void,  because  tlie  jodament  rehitet  ■ 
H the  reCundayof  thewrit  of  entry.    See  AsOey't  Mtc,  1  Rep.  95.    Bio.  1S6.  and  Jenk.  Cent. 

r 

^tfsahHaneeretherfaieoaipetetttperaonappeartbyattomey  the  recovery  will  be  void.    Wherethe 

^iBiae  mwan  by  attorney,  the  warrant  by  which  the  atlomev  it  appointed  ought  to  bear  date  after  • 

ttaCrof  the  writ  of  tummons ;  the  omission,  liowever,  of  thit  circumttance  wnl  not  invalidate  tlie 

»veiy.    See  9Fpmi  v.  IMtpd^  t  Lev.  tdO.    Sir  T.  Baym.  16.    1  Sid.  SiS.  and  l  Keb.  469. 

a  vouchee,  wiio  appean  by  attorney,  diet  before  the  return  of  the  writ  of  tummont,  the  recovery 

'-*     9r^fwme  V.  fVffWM€t  t  Wilt.  Rep.  X35,    Where  a  feme  covert  vouchee,  who  it  under  age,  appears 

iqr  the  recovery  is  bad,  and  may  be  reverted  after  the  comet  of  ag<p,  JSttJcM  v.  OHurf  &  Mod. 

bat  if  she  had  vouched  in  penon  or  by  guardian,  the  recovery  could  only  have  been  reversed  dnr- 

ffee  the  act  of  the  as  EUz.  c.  3.  t.  5.  reUtive  to  the  taking  and  certifring  the  acknowledgment 

— Its  of  attorney:  and  by  a  role  of  the  court  of  C.  B.  Hil.  14  Geo.  3.  an  affidavit  of  the 

Igment  of  every  warrant  of  attorney  for  tafiering  a  recovery  is  neceasary— wherein  the 

partf  mutt  twear  that  he  knowt  the  parties ;— that  they  duly  sianed  the  warrants  on  the  day 

meotioned  in  the  caption ;— that  all  the  parties  were  at  the  time  of  acknowledging  of  fnli  - 

cmnpetent  uudentanding;-- and  if  a  f<^roe  covert  is  a  party,  that  she  was  soleiv  and  teparately 

id  apart  from  her  husband,  and  ft«ely  and  voluntarily  consented  to  and  acknowledged  her 

of  attorney ;— and  tliat  the  parties  respectively  knew  that  the  said  wammtt  of  attoniey  were 

'  for  the  f  ufferiag  a  common  recovery  to  pats  his,  her,  or  their  estate. 

aave 
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saVe  only,  tbat  recognnances  for  warrants  of  attorney  fb? 
rccovcrfcs  may  be  taken  by  any  jndge  of  the  Comrt  of 

Deditnus  potes-  Common  Picas  or  any  serjeant  at  la^  without  a  Dtdimv9 

taUm.  potesttttem.    But  if  any  others  take  it,  they  nso  to  do  it 

by  a  special  DedOnvs  potpgtatetik,  which  is  to  command 
the  commissioners  therein  named  to  come  to  stich  persons^ 
and  to  take  the  names  of  their  attorney  or  attorneys  in  the 
stiit,   and  to  certify  the  same  into  the  chancery  nndef 

Usanunation*     their  seals  such  a  day  (e).    -And  if  there  be  any  wonraa 

coTcrt  that  h  to  make  the  conusance,  it  seems  she  is  to 
be  exammed,  as  in  the  case  of  the  conusance  of  a  fine  (/). 
And  when  this  is  done,  the  recoveries  may  be  suffered  by 
the  attorneys  without  the  personal  appearance  of  the 
parties.  And  this  is  as  good  a  recovery  as  the  other 
which  is  suffered  by  the  persons  themselves  appearing  in 
court,  but  that  it  \\iYt  recjuire  longer  time  for  the  peiffeo* 
tion  of  it;  for  in  this  'case  there  must  go  forth  a  Sum- 
ilumeas  ad  warrant  which  must  have  nine  returns  ere  the 
recovery  can  be  perfected,  and  by  that  time  one  of  the 
parties  may  be  dead  (^r).  And  when  the  recovery  is  thus 
suffered  by  the  parties  in  person,  or  by  their  attorneys,  the 
same  is  to  be  entered  by  some  one  of  the  clerks  of  ihe  Court 
of  Common  Pleas  upon  tlie  rolls  of  the  same  court  there  Xxf 

BaberefaeioB    remam  upon  fecord.    And  herein  there  must  go  forth  a 

iTrit  of  execution  called  an  Habere  facias  seisinanij  which 
is  sent  to  the  sheriff  of  the  county  Where  the  land  dofh  Ke^ 
to  put  the  recoveror  in  possession  of  the  land ;  (except  the 
recovery  be  of  a  reversion  of  knd  aftei*  » lease  for  years 
Of  it,  in  which  case  the  retorsion  shall  be  in  the  rccoverors 
by  a  claim  without  any  writ.)  And  this  writ  the  sheriff 
doth  return  as  executed  according  to  the  contents  thereof^ 
albeit  in  truth  he  never  do  any  thing  upon  it  (A)«    And 

aftei* 


•P.  40. 


(tf)  At  coimaD  law  a>  recovery  could  not  be  ntffered  by  de.pi»,M  iht  ttatate  of  Carliiley  15  Ed.  9^ 
firtt  gave  the  dAfiMM.    T.  Raym.  71.— but  see  Cmtse  on  Recoveries,  79,  emitra. 

(fj  According  t^  Pig.  66.  the  examinatioii  is  now  tot^ly  disosed.  It  is  iindeistood,  however,  Ad 
the  net  is-  otherwise,  and  that  feme  coverts  are  exaiaiiied  by  the  serJeaBU  at  the  bar  whaa  tliey  siiM 
meoveries  in  person. 

(sr)  Abridged  to  Jhe  returtas  by  stat*  16  Car.  1.  c.  6.  s.  10.  and  by  stat  MOeo.  S.  e.  98.  Airfha 
abridged  to  fomr  returns. 

(A)  Before  farther  noticing  the  execution  of  the  writ  of  sebitty  it  nay  be  proper  Uk  mf  a-  IM 
words  respecting  the  Judgment  given  in  a  common  recovery.  ' 

'  ^^  ^H^^^^^^  ^  S^^^  before  the  return  of  the  writof  «ntryor  thetetnni  of  thewtftd^jfeolNMaM 
md  ittmmimmdum  the  recovery  is  void,  because  the  court  has  no  power  to  proeeed  until  the  ^tuM  i 
thewritof  entry  and  the  appeatance  of  the  vouchee  j  and  the  parties  are  nor  supposed  to  ^pei 
until  the  r^Hcm  of  the  process  which  issues  for  the  sole  purpose  of  bringing  them  Into  court. 

In  werv  species  of  action  the  death  of  any  of  the  parties  before  judgment  puU  an  end  to  the  siii 
and  therefore  in  a  common  recovery  if  either  the  demandant,  the  tenant,  or  any  of  ihevt^ocfeees  S 
before  judgment  is  given  the  recovery  is  void.  Bnt  jndgmenu  arc  not  always  considered  am  actMl 
given  OB  the  day  on  which  they  ate  pronounced,  bnt  have  frequfiiily  relation  to  the  first  or  sop 
other  day  of  the  tefm  in  which  they  are  given,  and  tlierefore  if  all  the  parties  are  living  on  the  dar^ 
which  the  judgment  relates  the  recovery  will  be  good.  4  Kep.  71  a,  2  Bla:  Rep.  735*  l  Stni.  i 
and  Pig.  59.  or  r  ^ 

After  the  judgment  is  given  the  court  awards  a  writ  of  habere  fuciut  ieUhuim  directed  to  ttie  shc4 
of  the  county  in  which  the  lands  lie,  directing  him  to  put  the  recoveror  in  possession  oT  the  lad 
which  he  has  recovered.  ^ 

Where  a  recovery  is  snffcred  of  a  rent,  common,  Ac.  it  is  sufficient  that  the  sheriff  delitreHl  seh 
upon  the  land,  of  the  rent,  common,  &c.  by  paroL  And  if  a  common  recovery  is  snfiered  of  faui 
which  are  let  on  leases  for  years,  the  recovcrors  have  not  the  revei-sion  pieseatly  by  judgnacnt,  biii 
aofit  be  executed  by  wiit,  entry,  or  claim. 
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after  this  all  the  same  proceeding  is  to  be  exemplified  bjr 
the  clerk  of  the  same  court. 
Co.  5. 41. 10.        A  recovery  being  matter  of  record  is  much  of  the  nature  4.  The  ate, 
ST.  59.  s.  5. 6.    of  a  fine,  and  such  a  thing  as  whereof  the  lawtaketh  no-  natnreand 
ftStad.  4^49.  *^5  for  it  is  BOW  become  a  formal  and  orderly  manner  of  JP«»«»o»  «>f 
aa  itit  13    *  assurance  of  lands,  and  one  of  the  common  assurances  of 
£)ii.cap.5.S3.  thekingdom,  or  a  common  way  and  means  to  pass  land 
««.  3. 7.  H.  8.    from  one  to  another ;  and  therefore  if  a  tenant  for  life  suflp^r  Forfeiture. 
"^'  ^  such  a  recovery  of  his  land  it  is  a  forfeiture  of  his  estate  (t) ; 

an  use  may  be  averred  upon  it  as  well  as  upon  a  fine  (k) ;  Averment, 
and  it  may  be  avoided  for  covin  (/)  as  well  as  any  other  land  Covla. 
of  conveyance.  But  it  is  of  special  use,  and  hath  a  special 
virtue  to  bar  and  bind  estates  m  tail  and  all  the  remamders 
and  reversions  thereupon.  And  because  many  of  the  in- 
heritances of  the  kingdom  do  depend  upon  this  assurance^ 
and  it  is  oft  times  the  greatest  security  purchasers  have  for 
their  money,  therefore  it  hath  much  favour  from  the  law 
at  this  day.  And  therefore  the  law  will  not  endure  it  shall 
be  disputed  against,  for  Comnnimi  error  facit  ju$.  And 
hence  it  b  that  it  shidl  not  be  avoided  for  smaU  errors,  for 
it  is  another  rule  of  law,  Comentus  tolHt  errorem.  And  if 
a  recovery  be  suffered  by  a  tenant  in  tail,  hereby  he  hath 
not  only  discontinued,  barred  and  destroyed  the  estate  tail, 
and  so  defeated  himself  and  his  issues,  the  former  owner 
of  the  land,  and  all  the  remainders  and  reversions  there- 
upon that  should  take  place  after  the  estate  tail,  whether 
they  be  in  es$e  or  contingent  only;  but  ako  all  former  es- 
tates, leases  and  charges  made  by  him  in  remainder  or  re- 
version (m),  for  as  when  the  estate  tall  in  possession  is  not 

barred 


If  a  penoD  suffers  a  common  recovery  and  dies  before  the  writ  of  seisin  is  executed,  the  recovery  is 
sot  thereby  rendered  bad,  bnt  the  writ  of  seisin  may  be  executed  against  the Jieir.  See  Sir  N.  Bac<m*s 
■^^jer,  tiO,  pi.  13.    8keUejf*$  case,  1  Rep.  93.    1  Inst.  361. 

The  awarding  of  the  writ  of  seisin,  its  execution,  and  return  by  the  sheriff,  must  appear  upon  re- 
;  yd;  ud  if  the  awarding  of  the  writ  be  not  found  by  a  special  verdict,  it  cannot  be  presumed  by  the 
^Mvt    frUktm  V.  LtwUy  1  Wils.  48.    4  Bro.  504.    But  it  is  conceived  a  new  writ  of  seisin  may  be 


''^hoiigh  the  sheriff,  in  iact,  never  executes  the  writ  of  seisin  by  giving  possession  of  the  iand 
*^^er  thing  of  which  the  recovery  is  suffered,  yet  he  mal&es  a  return  to  the  writ  as  if  he  had 


done  so;  and  after  he  has  made  this  return  the  recovery  is  complete.    It  is,  however,  in- 
te  till  the  return  is  made ;  tlierefore,  if  fi  recovery  is  suffered  to  uses,  till  there  is  a  seisin  in 
MiMiaiit  as  a  means  of  supplying  the  uses  (and  which  be  cannot  have  till  the  sheriff  has  re- 
the  writ  of  seisin),  the  parties  claiming  under  the  uses  have  no  legal  estate  which  will  admit 
ntton  by  deed ;  but  they  have  an  inchoate  interest  which  it  has-been  held  they  may  devise  by 
Sehpfpt  ▼.  SetunfUt  t  Burr.  1131. 
(<)  If  a  eopybolder  for  life  suffers  a  recovery  by  plaint  in  the  lord'k  court,  it  has  been  held  to 
^a  Anfeitiire.    See  Keene  v.  K»r6y,  l  Mod.  199.    2  Mod.  32.    It  is  only  however  where  tenant  for 
'  mSea  a  recovery  wUbma  the  concurrence  qf  the  tenant  in  tail  that  such  recovery  will  work  a 
"itare;  and  if  the  tenant  for  life  has  himself  an  estate  tail  in  remainder  after  prior  esUtes  in 
penmw,  oo  forfeiture  will  be  bcnrred.    See  Smith  v.  CMbrd^  1  T.  R.  738. 
Siace  the  Statute  of  Frauds,  29  Car.  S.  c.  3.  uses  cannot  be  averred  or  decfaured  by  parol  either 
a  fym  or  recovery.    Parol  evidence,  however,  will  be  received  to  rebut  a  resulting  use. 
Altbofligffa  M.  ooaunon  recovery  can  only  be  reversed  by  the  Court  of  Common  Pleas  in  the  first 
ice,  and  by  Uie  Court  of  King's  Bench  upon  a  writ  of  error  from  the  Court  of  Common  Pleas,  yet 
Csart  of  Cfastficery  can  invaU&te  the  uses  of  a  common  recovery,  where  it  appears  to  have  been 
d  hj  fraod  or  imposition,  by  compelling  the  parties  taking  under  the  declaration  of  uses  to 
,  tiie  estate  to  the  person  who  is  entitled  to  it  t»  ejuUy ;  or  by  declaring  them  to  be  trustees  for 
fenofu      JPtrrU  v.  Ferriif  2  Abr.  Eq.  695.    The  recovery  however  will  renuun  good  as  a  bar  to 
Mate  tail  and  remainders. 
CmdiAum,    springing  naes,  and  eottateral  limitations  annexed   to  an   estate  taO,  and  all 
and  other  interests  9nb$i§uent  to   it  nre   destroyed  by  a  common  recovery.    Beneem  y. 
t  Mod.  Repaos.    2  Lev.  29.    Pi^  ▼.  Hmwurd,  2  Salk.  .570.    Pig.  176.    JOriner  ▼.  Edgat, 

p  Cowp. 
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form  as  the  law  reqnireth,  viz*  that  there  be  a  writ  of  entry 
brought,  and  appearance  of  the  tenant  m  faitp  a  Toucher, 
and  an  appearance  of  the  tenant  in  law  the  Tonchee,  jadg- 
ment  and  execution  in  manner  as  aforesaid ;  for  if  there 
be  any  substantial  defect  in  these  things  the  recovery  may 
<  •  p.  42.       be  thereby  *  avoided  by  writ  of  error;  but  if  it  be  only  in 

form  it  will  not  hurt    4.  That  there  be  a  lawful  tenant  to  Dyer,  «5f . 
the  precipe,  ue.  that  the  writ  of  entry  be  brought  against  Go.  taper  Lit. 
one  that  at  the  time  of  the  writ  brought  is  tenant  of  the,  ^'S*^* 
freehold,  either,  by  right,  u  e.  that  hath  an  estate  for  life 
at  least  in  the  land,  or  by  wrong,  t.  «•  that  is  a  disseisor  Co.  3. 6.  saper 
of  the  land  demanded  and  whereof  the  recovery  is  had.  lit  46.  lit. 
And  therefore  in  this  case  the  course  is  where  the  land  to  ^*  ^^si^ 
be  recovered  is  in  possession,  and  a  fine  and  a  recovery  is  ]>oct  &Stad. 
had  of  it  together,  the  fine  is  sued  out  first,  for  this  ooth  49.  see  iafim. 
make  the  conusee  tenant  of  the  freehold  of  the  land  (9),  and 
then  the  recovery  is  had  against  him.    And  when  the  re- 
covery is  to  be  had  of  a  reversion,  and  that  there  is  an  es- 
tate for  life  in  being  of  the  land  whereof  the  recovery  is  to 
be  had,  (for  an  estate  for  years,  or  any  such  like  estate, 
will  not  hinder  the  suffering  of  a  recovery,)  there  the 
course  is  to  get  a  conditional  surrender  from  the  tenant  for 
life  of  his  estate  to  him  in  reversion  or  remainder,  to  the 
end  that  he  may  be  perfect  tenant  of  the  inheritance,  [free* 
hold]  and  then  the  writ  of  entry  may  be  brought  and  the  re- 
covery had  against  him  :  for  if  a  writ  of  entry  be  brought 

against 

» 

tail  may  suffer  a  recovery ;  bnt  after  office  fonnd  the  recovery  would  enure  to  the  use  of  the  crown. 
There  are  certain  persons  who  are  prohibited  by  act  of  parliament  from  suffering  recoveries,  as 
tenants  in  tul  of  the  gift  of  the  crown  for  services  done  to  tlie  crown;  women  sebed  in  tail  earyrs- 
visUme  vtrt,  4rc. ;  but  &ese  subjects  will  be  further  noticed  in  the  sequel. 

(q)  A  tenant  to  the  precipe  may  be  made  by  fine,  feoffment,  lease  and  releas«L  bargain  and  sale,  or 
in  short  by  any  species  of  conveyance  proper  to  pass  the  immediate  freehold;  but  the  moat  ussal 
species  or  conveyance  is  a  bargain  and  sale  inrolled,  as  the  inrolment  not  only  affords  proof  of  there 
having  been  a  tenant  to  the  preckte  where  the  original  may  be  lost  or  destroyed,  but  if  the  estate 
should  be  sold  in  parcels  the  vendor  will  not  be  bound  to  give  the  purchasers  attested  copies  of  the 
harsain  and  sale. 

A»  recoveries  are  more  frequently  had  ttom  the  circumstance  of  there  not  bdng  a  good  tenant  |o 
the  precipe  than  from  any  other  cause,  it  may  be  proper  to  enter  pretty  fully  into  the  subject. 

It  now  seems  to  be  settled,  that  where  the  freehold  or  inheritance  belongs  to  a  married  woman 
(I.  e.  the  tegal  freehold  or  inheritance),  the  husband  alone  may  make  a  good  tenant  to  the  precipe.  See 
Robvmu  V.  Cummngi,  Cas.  Temp.  Talb.  114.  Atk.  4S7,  But  if  the  vrife  has  a  general  power  of 
aplM>inement  over  the  legal  estate,  she  is  the  proper  person  to  make  the  tenant  to  the  precipe  ;  or  tlie 
tenant  to  the  precipe  may  be  made  by  the  person  in  whom  the  legal  freehold  is  vested  in  de&olt  of 
or  until  appointment* 

If  a  fine  is  levied  and  no  uses  are  declared  of  it,  and  afterwards  a  recovery  is  suffered  upon  a  writ 
of  entry  brought  against  the  conusee  of  the  fine,  the  recovery  vHll  be  good ;  for  the  nse  of  the  ^ue 
will  not  be  considered  to  have  resulted  to  the  conusor,  but  to  have  resided  in  the  conusee  till  the  re- 
covery was  suffered:  and  it  will  be  so  considered  even  though  a  considerable  time  has  elapsed  be- 
tween levying  the  fine  and  suffering  the  recovery,  and  even  though  at  the  time  of  levying  the 
line  there  was  no  dechired  intention  of  suffering  a  recovery.  AUham  v.  Angleeetfy  Gilb.  £q.  Cas.  t. 
9  Salk.  6T6.  Pig.  5t>  And  where  the  tenant  to  the  precipe  is  made  by  fine,  the  recoverv  wiU  be  food, 
notwithstanding  the  fine  may  be  afterwards  reversed  for  error  (lioyd  v.  Eveltfiu  2  Safk.  568.);  for  H 
is  held  to  be  sufficient  that  there  was  a  good  tenant  to  the  prec^  at  the  time  of  giring  the  judgmeat 
in  the  recovery.    See  Lacy  v.  fViUiams,  3  Salk.  568.    Pig.  SO. 

It  is  said  tlmt  a.feofllment  when  made  by  a  person  who  merely  coes  npon  the  lands,  though  he  has  a* 
estate  in  them,  win  gain  a  freehold  arid  make  a  good  tenant  to  the  writ  of  entry.  Pig.  41.  Co.  lit. 
S30  b.  ^  In  the  case,  hov*ever,  of  Taylor  v.  Horde  (1  Burr.  60.  5  Bro.  P.  C.  S47.),  this  doctrine  was 
called  in  question ;  and,  it  is  conceived,  property  so. 

Where  the  tenant  to  the  precipe  is  made  by  bargain  and  sale  enrolled,  the  recovery  will  be  good  not- 
withstanding the  enrolment  does  not  take  place  till  after  the  term  in  which  the  recovery  is  anfimd 
{HfiMscoH^  4  Co.71.  Pig.  56.) ;  provided  suchenrohnent  takes  place  within  the  time  prescribed  by  the 

-        -         act 
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against  a  stranger,  and  he  Touch  the  tenant  in  tail  in  pos- 
session of  the  land,  and  so  a  recovery  is  had,  or  if  there 

he 

act  of  die  f7  Hen.  8.  c.  16. ;  namely,  within  tik  lunar  months  after  the  execotion  of  the  bargain  and 
ale.  MtOief  y.  JetmUigs,  S  Inst  674.  LeOingham  ▼.  Alsop^  2  Inst.  675.  If,  however,  the  harijaia 
aad  nie  shooM  not  be  enroll<*d  within  due  time,  the  Instrument,  though  it  cannot  taiie  eJFect  as  a  bar- 
gun  and  sale,  yet  it  may  possibly  operate  in  some  other  mode ;  as  the  grant  of  a  reversion  expectant  ob 
a  term  of  years. 

Where  trustees  are  reqiies^d  (as  is  sometimes  the  case)  to  make  a  tenant  to  the  precipi  for  sufferinir 
a  recovery,  the  question  arises  how  far  they  may  with  safety  do  so.  This  question  Is  more  important 
^  ]*heK  the  trnst  is  lor  preserving  contingent  remainders.  If  they  do  join,  there  is  np  doubt  but  their 
^  joining  will  give  validity  to  the  recovery  at  law ;  but  if  by  joining  they  destroy,  or  concur  In  destroy- 
ing estates  or  interests  which  they  were  expressly  appointed  to  preserve  they  are  certainly  guilty  of 
a  breach  of  trust,  but  whether  a  court  of  equity  would  hold  them  responsible  for  such  breach  oftmsC, 
would  depend  altogether,  it  is  conceived,  upon  the  circumstances  of  the  case.  If  they  should  join  with 
the  person  who  is  entitled  to  the  first  estate  tail  in  suffering  a  recovery,  in  order  to  enable  him  to  settle 
the  estate  upon  his  marriage,  or  with  a  view  to  any  other  beneficial  family  arrangement,  they  probably 
would  not  be  held  liable  for  a  breach  of  trust.  See  FrewUt  v.  CharUtm^  1  Eq.  Ca.  Abr.  580.  Bat$eit  v. 
CfapkoR,  1  P.  Wms.  558.  fVinmngton  v.  FoUy,  1  P.  Wms.  536.  It  would  seem,  indeed,  that  where 
they  join  with  tlie  person  entitled  to  theitret  estate  tail  that  there  they  will  not  be  deemed  guilty  of  a 
trcadi  of  trost,  (or  at  least  not  punishable  for  one),  whMever  theffwrptee  may  be  fw  wMcA  ike  recovery 
eetitffered.    See  fitscM  v.  Perfcms,  1  Ves.  &  Bea.  485. 

But  though  there  are  cases  in  which  it  would  appear  that  tmstees  will  be  justified,  and  not 
punished,  for  joining  in  sufferinc  a  recovery  ;  yet  if  they  should  refuse  to  join  in  mmA  u  ease,  would 
a  court  of  equity,  it  may  be  asked,  compel  them  to  do  so  ?  There  are  some  early  cases  In  which  the 
«oort  has  compelled  them  to  join  where  the  object  was,  tiie  marriage  of  the  person  entitled  to  the  first 
estate  tall,  or  some  other  beneficial  family  arrangement ;  (MaUett  v.  Inglett^  June  1737.  Piatt  v. 
^r^,  S  Vem.  303.  CkarUim  v.  Frewim^  1  Eq.  Ca.  Ab.  380.  fVimmigton  v.  Fol^y,  1  P.  Wms.  536.) 
Bot  Lord  Kcnyon,  when  Master  of  the  Rolls,  thought  that  they  ought  not  in  any  case  to  be  com- 
fetted  to  join.  (See  Lord  Lansdown's  case  cited  by  Lord  Eldon  in  Moody  v.  Walter,  16  Ves.  310,  and 
oee  also  what  was  said  by  his  Lordship,  in  the  above  noticed  case  of  Btscoe  v.  PerlHtu,  l  Ves.  &  Bea. 
49t.)  For  the  court,  indeed,  to  my  in  what  cases  trustees  should,  and  in  what  cases  they  should  not  be 
—■pfifed  to  join,  would  be  to  exercise  an  unpleasant  discretion.  Where  trustees  however  are'  wiUing 
to  jmo,  provided  they  have  the  sanction  of  the  conrt,  the  court,  it  is  presumed,  would,  in  proper  cases, 
ffve  its  emtetiem,  though  this,  in  its  exercise,  would  be  almost  as  unpleasant  a  discretion  as  to 
delensine  in  what  case  the  trustees  ehoutd^  and  in  what  cases  they  should  not  be  compelled  to  ioin. 
Perhaps,  there  ma^f  be  some  reason  to  think  that  trustees  ought  In  no  case,  either  to  be  compellea,  or 
rtnetioned,  or  justified  in  joining  to  destroy  contingent  remainders ;  but  that  a  trust  to  which  they 
are  deliberately  appointed  should  be  honourably  observed  for  the  benefit  of  all  the  parties  interested 
in  It  To  avoid  however  much  difficulty  upon  ue  subject,  the  best  way,  in  settling  estates  in  strict 
ietttrwiLut  would  always  be,  not  to  limit  an  immediate  estate  of  freehold  to  the  trustees,  but  merely 
an  estate  of  freehold  to  accrae  on  the  forteitnre  of  the  respective  tenants  for  life.  In  sach  a  case 
(nalesi  there  was  a  forfeiture  of  the  Immediate  life  estate,  and  which  rarely  happens,)  there  would  be 
no  necessity  to  have  the  concurrence  of  the  trustees,  m  snfierin^  a  recoverv ;  for  the  immediate 
tenant  for  Hie,  ^supposing  there  was  one,  and  he  had  not  forfeited  his  life  estate),  would  be  the  proper 
pcnoa  to  Join  in  the  recovery,  either  by  being  himself,  or  by  his  making  the  tenant  to  the  prsctpe  ; 
and  if  there  was  no  tenant  for  life,  but  the  tenant  In  tail  was  tenant  in  tail  in  possession,  he  would 
not  require  ihe  concurrence  of  any  one.  Unless  therefore  it  is  really  the  intention  that  no  contingent 
nnuBiMler  shall  be  destroyed,   or  recovery  suffered,  until  a  tenant  in  tail  aetuaUy  comes  mto  posses- 

Cthc  Ibnitation  to  preserve  contingent  remainders  should  be  in  the  way  above  suggested.  Where 
ever,  it  is  necessary,  to  have  the  concurrence  of  trustees  to  preserve  contingent  remainders  in 
order  to  suffer  a  recovery,  it  will  appear  from  what  has  been  already  said,  that  they  ought  to  be 
caationn  how  thej  concur,  where  their  concurrence  may  affeet  the  interesta  of  third  persons. 

Teoaots  for  lire  sometimes  refuse  to  join  in  making  a  tenant  to  the  precipe,  from  an  apprehen- 
sioa  that  their  estates  will  merge  in  the  remainder  or  reversion,  and  will  be  afiected  by  the  in- 
eanbmnces  of  the  tenant  in  tail.  These  consequences,  however,  mav  be  guarded  against ;  and 
the  uMiBt  usual,  and,  itb  conceived,  the  safest  way  of  doing  so,  is,  tor  uie  tenant  for  life  to  convey 
to  an  Indifferent  person,  to  the  use  of  the  tenant  to  the  precipe  for  the  life  of  the  tenant  for  life, 
iibject  to  a  proviso,  that  unless  «£  100,000,  (or  some  other  large  sum,  much  more  than  the  value  of 
Ihe  fife  estate),  ^should  be  paid  on  a  given  day,  (some  day  after  the  recovery  will  have  been  suffered), 
the  use  ehall  cease.  From  ue  magnitude  of  the  snm,  compared  to  the  valne  of  the  life  estate,  it  is  cer- 
lafai  it  will  not  be  paid  on  the  given  day ;  the  estate  will  therefore  tpso  facto  cease  on  that  day  and 
revest  in  the  tenant  for  life  according  to  his  former  titie,  together  with  all  the  powers  and  antho. 
titics  which  were  annexed  to  it,  and  free  from  any  incumbrances  of  the  tenant  in  tail ;  bot  notwith* 
standing  ita  revesting  in  the  tenant  for  life,  yet  as  the  tenant  to  the  precipe  bad  an  estate  of  freehold 
tSe  recovery  was  suffered  the  recovery  will  be  good. 

As 
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be  tenaat  for  life  of  land,  t)ie  remainder  or  reversioa  to 
another  in  tail  or  in  fee,  and  a  stranger  doth  bring  a  writ 

of 


A9  the  teiuint  to  the  precipe  must  lutTe  the  iauntduite  freehold^  it  mav  be  hardly  neceiMry  to  < 
that  a  person  with  a  mere  term  of  years  or  chattel  iitterest,  cannot  make  a  ew^  tenant  io  the  ... 

Executors  to  whom  lands  ar6  devised  for  payment  of  debts,  until  the  idtte  are  paid^  have  only  a 
chattel  interest  in  die  lands,  (1  Inst.  42  a.  8  Rep.  96  a.),  and  consequently  cannot  make  a  tenant  (• 
th^  precipe.  It  has  been  said  indeed,  that  if  a  person  with  a  mere  chattel  mterest  makes  a  feuffieul 
the  feofiee  will  gain  a  freehold  by  disseisin  and  be  a  {pood  tenant  to  the  prtdpe  4  But  in  the  case  of 
Taylor  v.  Horde^  (1  Burr.  30.  Gowp.  689.  5  Bro.  P.  C.  247.)»  the  Court  of  King's  Benck,  and 
afterwards  the  Hoivm;  of  Lords,  decided,  and  properly  it  is  conceived,  in  direct  opposition  to  tlus 
doctrine. 

Until  dower  is  assigned,  the  heir  has  the  freehold,  and  a  tenant  to  the  precipe  made  by  him  witheet 
the  concurrence  of  the  widow,  will  support  the  recovery.    Lit.  S.  393. 

Where  a  person  has  acquired  a  freeliold  by  dissciij^o,  he  will  be  a  good  tenant  to  the  precipe^  or 
mav  make  one,  Lincoln  College  case,  3  Rep.  58. 

In  the  case  of  joint-tenants,  tenants  in  common,  or  parceners,  where  the  intention  b  to  aaffer  a 
recovery  of  the  whole  property,  they  must  all  join  in  making  a  tenant  to  the  prtctpe^  otherwise  the 
recovery  will  only  be  good  as  to  the  share  of  the  person  who  makes  the  tenant  to  the  prec^ie. 

It  may  be  proper  to  observe,  that  if  the  writ  of  entry  is  hrouaht  against  the  person  who  has  the 
immediate  estate  of  freehold  |iid  a  stranger,  the  recovei^  will  be  good  notwithstanding  the  wiit 
being  brought  agaitist  the  stranger  as  well  as  the  tenant  of  the  freehold,  for  the  recompence  in  valve 
will  go  to  the  person  who  has  really  lost  the  esUte.    1  Ventr.  368.    Pmdin  v.  JEfortfy,  Skin.  3.  69. 

Before  the  act  of  the  14  Geo.  $.  c.  SO.  it  was  necessai^  that  the  tenant  to  the  precipe  should  be 
actually  seised  of  the  freehold,  ai  tke  lalest^  at  the  thne  thejudgment  was  given,  otherwise  the  re- 
covery vras  not  good.  But  the  act  iust  noticed,  declares  *'  That  from  and  after  tlic  commeaceaMBt 
**  of  this  act,  every  recovery  already  suffered,  or  hereafter  to  be  suffered,  shall  be  deemed  geod  aad 
*'  valid  to  all  intents  and  purposes,  notwithstanding  the  fine  or  deed  or  deeds,  making  the  tenant  to 
**  such  writ,  should  be  levied  or  executed  after  the  time  of  the  judgment  given  in  such  recovery,  and 
*'  the  award  of  the  writ  of  seisin  as  aforesaid,  provided  the  same  appear  to  be  levied  or  ex- 
**  ecnted  before  the  end  of  the  term,  great  sessions,  session  or  assizes,  in  which  such  recovery  was 
**  suffered,  and  the  persons  joining  in  such  recovery  had  a  sufficient  estate,  and  power  to  snffer  the 
**  same." 

From  the  eicpression,  '<  appear  to  be  executed,''  it  has  been  thought,  that  the  intentioq  ef  the 
legislature  was  to  make  the  deed  making  the  tenant  tp  the  precipe  ihe{f  evidence  of  the  time  of  iu 
execution,  and  that  if  it  purported  on  the  face  of  it  to  he  executed  before  the  end  of  the  tens,  Ste, 
in  which  the  recovery  is  suffered,  that  no  evidence  wonld  be  allowed  to  prove  the  contrair ;  and  etm- 
seqnently  that  the  recovery  would  be  good,  although  the  deed  was.  In  fact,  not  executed  'tUl  eifter  the 
term,  provided  it  was  dated  witLin  it.  This  construction  of  the  act,  if  not  obviously  an  erroneovs 
one,  certainly  cannot  be  safely  relied  npon;  for  the  words  of  the  act  *'  appear.  Sih,"  mean,  it  is  co«- 
ceived,  appear  in  evidence^  and  do  not  mean  the  ioternai  evidence  affbrdea  by  tiie  deed  itself  as  to  the 
time  of  its  execution. 

Before  the  act  of  the  14  Geo.  S.  it  wonld  seem,  on  the  authority  of  Lord  Say  (md  Sel^s  cear, 
(10  Mod.  43.)  that  where  a  tenant  to  the  precipe  was  made  |[y  JSa^  the  recovery  would  be  good,  even 
though  the  fine  was  levied  after  the  end  of  the  term  In  which  the  recovery  was  suffered,  provided  il 
was  levied  as  qf  tlie  term  in  which  die  recovery  was  snflered.  There  appears,  however,  to  be  rcnaen 
to  think  that  the  act  just  noticed  must  have  altered  the  doctrine-laid  down  in  Lord  Say  emd  Sek^e  cam, 
for  the  act  says,  that  recoveries  shall  be  deemed  good  notwithstanding  the  fine,  &c.  making  the 
tenant  to  the  precipe^  is  levied  after  the.  time  of  the  judgment  |iven  in  such  recovery,  proiMed  it  is 
levied  before  the  end  qf  the  term^  S^c,  in  which  the  recovery  is  snflered ;  meaning,  it  is  apprehended 
that  it  must  in  reaHly  be  levied  before  the  end  of  the  term  in  which  the  recovery  it  suffered;  and  that 
^  to  levy  it  after  the  term  but  asqf  ihe  term,  or  by  relation  to  the  term,  wonld  not  do. 

The  act  just  noticed  (14  Geo.  2.  c.  30.)  renders  it  unnecessary  for  lessees  for  lives,  ai  yMHjf  ftals, 
to  join  in  making  a  tenant  to  the  precipe*  But  though  the  act  has  dispensed  with  their  conennreiire, 
yet  there  is  nothing  in  It,  from  which  it  can  be  fairly  inferred,  that  a  tenant  to  the  precipe  made  bv 
fjnch  lessees  would  not  be  good.  And  though  their  concurrence  is  rendered  unnecessary,  yet  it  is  still 
necessary  to  have  the  concurrence  o^  tenants  by  the  curtesy,  or  in  dower,  and  of  persons  havi^ 
estates  for  life  under  marriage  settlements,  wills,  &e.;  or  in  short  having  estates  of  freehold  in  poa- 
aession  by  any  other  means  than  by  leases  at  reeerved  rente.  And  whether  the  person  who  has  the  iniaie> 
diate  freehold  takes  it  under  the  tame  settlement  or  will  under  which  the  tenant  in  tail  takea,  or  andrr 
any  other  conveyance  or  will  is  not  material ;  for  his  concurrence,  (unless  a  mere  lessee  for  lives  or  Ufa 
at  a  reserved  rent)  is  necessary  in  order  to  make  a  good  tenant  to  the  precipe. 

As  it  is  not  settled  that  an  eqnUable  estate  tail  ana  remainders  over  can  be  barred  by  any  other  meaos 
than  by  a  recovery,  (see  supra,  page  15,  note  (9)),  in  order  to  render  such  a  recovery  valid,  tke  writ 
of  covenant  must  be  either  brought  against  the  person  who  has  the  immediate  equitable  freehold,  ar 
he  must  make  the  tonant  to  the  precipe.  But  though  the  owner  of  the  eijuitahle  ^eehold  must  coqcar 
in  suffering  an  equitable  recovery,  yet  It  is  not  necessary  that  Uie  owiier  of  the  equitable  or  (n'neficial 

freehold 
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of  entry  against  Um  in  the  remainder  or  rereraion^  or 
against  a  stranger  who  doth  Toneh  him,  and  so  a  recovery 

is 


fireebokl  shoald  be  a  distinct  penon  from  the  owner  of  the  legal  freehold ;  for  if  the  owner  of  the 
kpil  freeho^  has  also  the  e<|nitable  or  beneficial  freehold  he  may  make  a  good  tenant  to  the  precipe 
far  Miflerine  an  eqaitaUo  recovery ;  for  in  soch  a  case  the  tenant  in  tail  hn  dourly  as  much  the  cob- 
cirreoce  of  the  person  who  has  the  equitable  or  beneficial  freehold,  as  where  soch  equitable  or 
beoi^ial  freehold  exists  separately  from  the  legal  freehold.  Phiiipa  v.  Bridgts^  3  Ves.  ISO.  It  ap- 
petii  to  be  thought,  that  a  good  tenant  to  the  precipe  A>r  sobering  an  equiiubU  recovery,  may  be 
sauJe  by  a  person  who  has  a  mere  equity  of  redemption,  on  the  grannd,  that  the  equity  of  redemptiott 
cMMitntes  the  beneficial  ownership  of  the  propertyi  It  cannot  be  doubted,  however,  that  the  mort- 
figee  has  an  equitable  interest  in  the  estate,  as  well  as  the  mortgasor,  and  therefore  there  is 
fBBson  to  think,  tliut  in  such  a  case  a  good  tenant  to  the  precipe  for  svnerins  an  equitable  recovery 
can  oaly  be  made  bv  both  the  mortgagor  and  mortgagee. 

If  a  mere  equitable  esute  is  conve^red  in  trust  for  a  third  pierson,  such  third  person  is  the  beneficial 
swaer  of  the  property  and  is  therefore  the  proper  person  to  make  an  equitriile  tenant  to  the  precipe, 
lad  not  the  person  to  whom  the  estate  is  conveyed,  who  has  In  f^t  neither  a  legal  or  equitable 
■trrest  in  die  property ;  so  that  bis  concurrence  in  making  a  tenant  to  tfie  precipe  for  suffering  an 
eqaitable  recovery  app<«n  to  be  m  no  wise  necessary,  if  a  married  woman  is  entitled  for  her  life 
Is  the  rents  of  the  estate  for  her  separate  «se,  she  is  the  peeper  person  to  nudie  the  tenant  to  the 
fncipe  for  suffering  an  eauitable  recovery. 

Having  stated  pretty  folly  by  what  means  and  by  whom  a  tenant  to  the  precipe  mn  be  made ;  it  may 
be  proper  to  state  that  the  concurrence  of  the  person,  having  the  immediate  estate  of  freeholclt  in  making 
the  tenant  to  the  precipe  is  sonrtlmes  pretftmed;  e4  where  the  possession  has  long  accompanied  the  title 
aadv  the  recoTery ;  (Oem  V.  FVoad,  i  Mod.  Rep«  li7.)  or  where  there  has  been  cvllaienU  evidence  to 
saiie  the  presumption  of  a  conveyance  or  surrender  to  the  tenant  to  the  precipe  by  the  person  in  wbodk 
thefreehsid  was  vested ;  as  entries  in  the  attorney's  books  of  a  surrender  prepared  and  paid  for.  War- 
KM  on  the  deaf,  of  fTehb  v.  QrenviUe,  9  Stra.  Ut9.  9  Barr.  1071.  But  where  any  act  is  done  by  the 
ieaaat  fbr  life  as  Msiicr,  subsequent  to  the  recovery,  inconsistent  with  the  presumption  of  his  having 
esaveycd  fab  life  estate  to  the  tenant  to  the  precipe^  such  act  repels  the  presumption  of  his  having  con- 
tefcd  iL  <See  BetrUfe^coMef  S  Mod.  210.)  Though  query  whetter  a  cemdUumal  surrender  might  not 
ie  piesnawd  ia  such  a  ease  ? 

^  So  where  ibe  freehold  is  4n  a  trnsfee  for  a  tenant  in  tail  and  under  his  power  afid  direction,  there 
kk  laaeoaable  to  presume  that  his  concurrence  was  obtaitied.  Brydgee  v.  Ckandcfe,  t  Burr.  1065. 
SaA  alaau  the  person  faiterested  to  object  against  the  validity  of  the  reeatetf  has  had  am  opportunity 
tislyoet  l»ft«  out  instead  of  doing  so  \fM  acquiesced  in  it  and  not  at  all  disputed  its  validity,  bis 
affords  a  presomptioa  that  the  recovery  was  properTv  suff^d.  Brydges  v.  Ckundodf 
The  mere  Ibct,  however,  of  a  remainder-man  in  tail  suffering  a  recovery,  is  not  of 
a  sufieseat  ground  on  which  to  presume  a  surrender  of  the  life  estate ;  for  if  it  was,  it  would 
hi  Che  power  of  every  remaioder-roau  in  tail  to  bar  the  estate  tail  writhont  any  concurrence  on  tfie 
of  the  tenant  for  life ;  whereas  his  concurrence  must  be  always  either  actually  obtained  or  pre^ 
id,  and  it  will  never  be  presumed  unless  on  good  munds. 
Vhm  Che  deeds  were  suppressed  by  the  tenant  for  life,  so  that  tt  conid  not  be  made  out  whether 
\had  sarrcwiered  his  estate  for  Itfe  or  not,  it  was  decreed  for  the  recovery  withont  aUowing  a  trial 
Ibr  where  deeds  are  snppressed  every  presamption  is  mpde  against  the  party  snppreisinf 
GmteUe  v.  Radd^e^  1  Ck  Ca.  299. 

r  the  aet  of  the  14  Geo.  3.  c.  80.  a  recovery  may  in  certidn  eases  be  good,  eVen  though  there 

er  been  a  tenant  to  the  precipe.    By  this  act  it  b  enacted,  ^  That  every  conpnon  recovery, 

dysssSafled,  or  hereafler  to  be  suffered,  shall,  after  the  expfratioa  of  twenty  years  from  the 

or  thai  aaffrring  thereof,  be  deemed  good  and  valid  to  aR  intents  and  purposes,  if  it  appearf 

the  fiane  of  such  laeevery,  that  there  was  a  tenant  to  the  writ;  and  if  the  persons  joining  in 

T^rjs  had  a  enflklent  estate  to  saffer  the  same,  notwithstanding  the  deed  for  making  th^ 

aaeli  writ  shooid  be  lost  er  m»  appssr." 

it  anay  be  observed,  does  not  extend  td  cases  in  which  the  deed  making  the  tenant  to  the 

ed.  'Therefbre  If  the  deed  is  produced  a  recovery  may  be  defeated  which  otherr 

been  prssamed  to-  have  been  good.    Wherever  the  deed,  however,  mak  ifig  the  tenan| 

precipe   does  not  appear,  it  would  be  dangerous  for  a  purclmser  to  complete  his  contract  -,  for 

^  of  the  deed  being  lost  or  destroyed,  or  instead  of  there  never  having  been  any  such  deed. 

or  insoHcient  deed  might  afterwards  be  produced,  and  consequently  the  recovery  might 

_  ly  apeahmg,  a  recovery  suffek-ed  by  tenant  in  tail  without  a  good  tenant  to  the  percipe^  is 
..  by  tte  sasas  tMUU  mtA  those  in  remainder  sr  reeetnim ;  but  though  voidable  by  them  it  is  a 
the  tenant  in  tall  himself.    liacola  CeUege  Cose,  3  Rep.  59.   Owen  and  MorgviCe  Caee,  3  Rep.  5, 
J5^  iund  SsJr's  Casr,  10  Mod.  40. 

a  recovery  cannot  be  sus(ah)cd  in  any  of  ttie  ways  ai>ove  noticed:  bnt  is  clearly  bad,  and  thq 
of  suffering  a  new  ode,  great  care  nnist  be  taken  to  obtain  the  concurrence  of  al| 

necessary 
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is  had ;  these  recoreries  are  not  good*    And  yet  if  the 
writ  be  brought  against  the  tenant  of  the  land  and  a  stranger 
that  had  nothing  in  the  land  together,  and  so  a  recovery 
be  had ;  this  recovenr  is  good  enough.    And  if  a  disseisor 
make  a  gift  in  tail  of  the  land  to  another,  and  the  writ  is 
brought  against  him,  and  he  vouch  the  disseisee,  and  he 
vouch  the  common  vouchee;  this  is  a   good  recovery. 
Prerogative.     1^^^  ^^  ^^  ^^  such  a  case  as  is  not  prohibited  by  some  sta-  Stat  34  H.  8. 
tute  law:  for  if  the  king  give  any  of  his  own  land  whereof  c  «o.  Co. 
he  is  seised,  or  cause  or  procure  another  in  consideration  J?P*5if^/Ii' 
of  money  or  other  land  to  give  the  lands  whereof  he  i«  JJ.  ' 

seised,  in  tail  to  any  of  his  subjects  or  servants  in  recom- 
pence  of  their  service,  or  the  like,  the  remainder  to  the 
king  in  fee  simple,  or  fee  taU ;  such  estates  in  tail  cannot 
be  barred  by  a  common  recovery :  And  therefore  if  such  a 
tenant  in  tail  shall  suffer  a  recovery  of  such  land  it  is  void, 
and  it  will  neither  bar  the  issues  in  tail,  not  any  of  them 
in  remainder,  nor  the  king  (r).    But  if  the  king  make  such 

a  gift 

necewary  partiei  id  making  the  tenant  to  the  precipe  for  the  new  recovery :  Therefore  if  the  rorairr 
recovery  was  bad  from  the  circnmstance  of  the  deed  making  the  tenant  to  the  precipe  beiDg 
defective  in  point  of  form  or  substance,  as  where  the  tenant  to  the  vrecipe  was  made  by  bargam  aad 
•ale  and  it  was  void  for  want  of  inrolment ;  or  by  a  feoffment,  which  was  bad  for  want  of  Uvety ;  or 
by  a  release,  which  was  bad  for  want  of  an  estate  capable  of  enlargement;  (and  where  the  iDsim- 
ments  coald  not  operate  in  any  other  mode) ;  in  all  these  cases  the  concurrence  of  the  former  tenmt  t» 
tiie  precipe,  in  suffering  a  new  recovery,  will  not  be  necessary,  since  he  in  fact  never  had  an  estate  of 
freehold.  But  where  the  conveyance  is  good,  but  the  recovery  is  absolutely  void  e^  tmfio,  and  not 
merely  voidable,  there  the  old  tenant  to  the  precipe  either  ought  to  be  the  tenant  in  tuffering  the  new 
recovery,  or  he  should  convey  to  the  person  who  is  ;  unless  uses  have  been  declared  ao  as  to  transfer 
the  estate  of  freehi^d  to  the  persons  in  whose  favour  they  were  declared ;  in  which  case  th^.  or  those 
claiming  under  them,  must  make  the  tenant  to  the  precipe  for  suffering  the  new  recoverv ;  and  If  the  old 
recovery  was  merely  voidable,  and  has  not  been  avoided,  there  thersMMrsr  in  the  old  recovery  eoght 
cither  to  be  the  tenant  to  the  precipe  in  the  new  one  or  convey  to  anch  tenant  to  the  pr^dm^  nnkss 
lises  have  been  declared  so  as  to  transfer  the  estate  of  freehold  from  the  racoveror ;  In  indiiai  ensa  the 
persons  In  whose  favour  the  uses  were  declared^  or  those  claiming  under  theni^  shonid  dtiwr  be,  or 
should  make,  the  new  tenant  to  the  precipe* 

This  may  be  a  proper  place  to  notice,  that  in  fiivor  of  purchasers  for  a  valuable  oonsideratiott.  the 
net  of  the  14  Geo.  S.  c  20.  a.  4,  enacts,  **  that  vrhere  any  person  hath  pnrdiasedy  or  shaS  pnrchase, 
**  fer  a  vahiMe  eauidertetUm,  any  estate  In  lands,  tenements,  or  hereditaments,  whereof  a  recovery 
**  or  recoveries  Is,  are,  or  were  necessary  to  be  suffered  in  order  to  complete  the  title,  such  peisen 
**  and  persons,  and  all  claiming  under  him,  her,  or  tliem,  having  been  in  possession  of  the  pnichnsod 
*^  estate  or  estates,  from  the  time  of  such  purdmse,  shall  and  may,  e/tcr  the  emd  ^  hoenCo  yavt 
<*  frem  the  tim*  ei  $mk  pmrduue^  produce  In  evidence  the  deed  or  deeds,  making  a  tenant  to  the  writ 
**  or  writs  of  entry,  or  other  writs  for  suffering  a  common  recovery  or  common  recoveries,  and  dcciar* 
**  in^  the  uses  of  a  recovery  or  recoveries,  and  the  deed  or  deeds  so  produced  (the  execution  therrof 
**  being  duly  proved)  shall,  in  all  courts  of  law  and  equity,  be  deemed  and  taken  as  good  and  wfi- 
**  cient  evidence  Ibr  such  purchaser  and  purchasers,  and  those  dalming  under  hhn,  her,  or  them, 
^  that  such  reeoveiy  or  recoveries  was  or  were  duly  suffered  and  pofected,  according  to  the  pwport 
"  of  such  deed  or  deeds,  in  caee  ho  record  can  be  fe/egnd  ^  sucib  fMoeery  sr  rscoMries,  or  Ubcname  alotf 
^'  appriv  not  to  bb  bbouulblt  bntbbbo  on  slecobo  :  provided  always,  that  the  penon  or  pcnoas 
'*  making  such  deed  or  deeds  as  aforesaid,  and  declarin^^he  uses  of  a  common  recovery  or  reeove- 
*'  ries,  bad  a  sufficient  estate  and  power  to  make  a  tenant  to  such  writ  or  writs  as  aforesaid,  and  la 
^  suffer  such  common  recovery  or  recoveries/* 

(r)  It  may  be  proper  to  consider  somewhat  more  fully  in  what  cases  the  act  of  the  94  and  S5  Hen.  8. 
c.  80.  prohiolts  tne  suffering  of  a  recovery.  The  preamble  to  this  act  recites,  that  the  king,'  and  di- 
vers of  his  progenitors,  had  given  and  granted,  or  otherwise  provided,  to  his  subjecte,  manors,  lands, 
&c.  to  them,  and  the  heirs  male,  or  heirs  of  their  bodies ;  to  the  uitent,  that  the  recompence  /er  Ike 
etrcice  ef  the  deneee  should  not  only  be  a  benefit  to  themselves,  but  a  continual  advantage  to  the  helis 
of  their  bodies ;  and  after  reciting  that  such  donees  and  their  heirs  hi  Uil  suffered  feigned  recoveries. 


at  the  time  of  such  recovery  l|ad|  ihiOl  be  in  the  kUig,  shall  bind  or  conclude  the  heirs  in  tail,  whe- 

••  the? 
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n  gift  in  tail,  keeping  -die  Tevenion  to  UmtieV,  and  after 
doth  grant  the  rerenion  to  another;  in  this  case  die  tenant 

in 

**  tiler  may  conmon  Toncher  be  had  io  aoy  snch  feigned  recovery  or  not ;  bat  that  after  the  death  of 
"  every  such  teaant  In  tail,  againat  whom  any  such  recovery  shall  be  had,  the  heirs  in  tail  may  enter, 
**  have,  and  enjoy  the  landa,  tenemeati,  and  hereditaments,  so  recovered,  according  to  the  form  of 
**  the  gift  of  entml ;  die  said  recovery  or  any  other  thing  or  thinp  to  be  had,  done,  or  tnfiered,  1^ 
**  er  against  any  sDch  tenant  in  tail,  to  the  contrary  notwithstanding." 

Fhm  the  mies  mentioned  by  Lord  Coke  to  have  been  laid  down  by  the  judges  in  constmiog  tliia 
act,  it  is  to  be  collected,  that  to  bring  the  case  within  it,  the  estate  tail  most  be  created,  or  procured  to 
Ik  created,  by  a  person  mho  Uaetuaihfkbigia  the  time  tfereMtgU ;  and  that  the  reversion,  or  a  remain- 
der IS  UU  (a  remainder  for  life  or  years,  Lord  ColLOsays,  will  not  be  snfScicntX  unut  ^mehuUlf  in  tkt 
cram  of  the  time  rf  tigering  the  reewery.  There  are  two  other  circnmstances,  which  is  presumed  are 
aim  requisite,  but  which  Lord  Coke  does  not  mcintion;  (viz.)  tliat  the  grant  in  tail  must  proceed  from 
the  kia^s  bmmhf^  and  that  it  must  be  for  seretcM  done  to  the  emwn  ;*  for  the  preamble  to  the  act  clearly 
ipeaks  only  of  gj^s,  and  those  too  for  smnces.  And  this  opinion  is  not  only  countenanced  by  what 
sppears  to  have  been  Lord  Nottingham's  opinion  on  the  subject  ;t  but  a  nmdem  decision  has  held, 
that  these  circomstances  are  reqiiisite.t  Therefore,  to  bring  the  case  within  the  act^  there  mast  bo 
a  concurrence,  it  is  conceived,  of  the  four  following  circumstances,  (viz.)  that  the  estate  tail  is  granted, 
sr  procured  to  be  granted,  by  a  person  who  is  actually  king  at  the  time  of  the  grant;  that  tne  grant 
proceeds  from  the  boun^  of  the  crown  ;  tlwt  it  is  in  consideration  of  services;  and  that  tiie  revenioa, 
or  a  remainder  in  tail,  is  in  the  crown  at  the  time  the  recovery  is  suffisrod.— Where  all  these  circum- 
stsaces  occur,  it  is  evident  that  the  tenant  in  tail  cannot  suffer  a  recovery* 

I  may  here  observe,  that  although  the  act  only  speaks  of  barring  the  entail  by  means  of  a  cobumni  . 
recovery,  yet  it  is  hiid  down  in  Lord  Coke's  rnles,  that  ajfaitf  is  equally  within  the  meaning  of  the 
act,  by  reason  of  the  words,  <<  die  recovery,  m*  mt^  other  tUmg,  done  or  suffered  to  the  coatranr,  not- 
'*  withstanding."  It  may  be  proper  also  to  observe,  that  al&oagh  the  act  appears  to  be  conmied  to 
Ififts  in  tail,  made  before  the  passing  of  the  act,  yet  Lord  Coke  says,  that  it  extends  to  gifts  made 
sofaaeqneat  to  it 

In  order  to  enable  persons  seised  in  tail  ex  proviHone  eonma  to  alienate  or  settle  the  estates  in 
Ae,  (here  have  been  instances  formerly  of  die  crown  granting  the  reversion  to  some  indifferent  persoa 
in  Older  that  a  recovery  might  be  soffered.    Since  the  crown,  however,  has  been  restrainea  ftom 

*^ ^ug  its  possessions  m  fee,§  this  cannot  be  done ;  therefore  to  enable  such  a  tenant  in  tail  ta 

of  his  estate  noir,  an  act  of  parliament  is  necessary. 

the  above  noticed  act  of  the  34  and  35  H.  8.  there  is  another,  which  appears  to  have  been 


to  restrain  certain  tenants  in  tnil  from  Uvwdgftnee  of  their  estates,  or  perhaps  ftom  barfing 
He  entail  at  all.  The  latter  purpose,  however,  it  certainly  does  not  accomplbh,  and  whether  it 
atcamuliahes  the  former,  appears  to  be  doubted.  The  act  alluded  to  is  the  3t  Hen.  8.  ch.  36.  wliidi 
ii  eijmiMatory  of  the  statute  of  fines.  This  act,  after  declaring  in  what  cases  a  fine  shall  bar  an  estate 
aril,  pffOTidca  (anmngst  other  cases),  that  the  act  shall  not  extend  to  any  fine,  levied  by  any  person, 
:|f  any  HMBinn,  iec,  ^  given,  granted,  or  assigned,  to  the  person  levying  the  same,  or  to  any  of  his 
"  in  tail,  6y  vtrtme  of  emiii  letten  patetii  rf  the  knigy  *'*  ^""9  ^  ^  fmgemiton^  or  bff  virtue 

)  of  perfMswRi,  the revereien  whereby  at  the  time  ^theftnekokdy  bemg  im  theerowm;  but 
such  fine  shall  be  of  like  force,  as  if  the  act  had  never  been  made." 
be  little  doubt  hot  it  was  the  intentioB  of  this  proviso  to  prohibit  the  levyfaiK  of  finea 
in  it.    The  words,  however,  that  theff  shouU  he  ^  Uke  force  «t  rfthe  met 
have  been  thought  to  leave  them  to  the  operation  of  the  statnte  of  fines  ;|  and 
in  case  that  act  enabled  tenants  in  tail  to  levy  fines  without  the  aid  of  the  explanatoiy 
Aesi,  that  fines  might  be  levied  by  the  persons  mentioned  in  the  proviso.    It  does  not  appear 
;  ay*  f»olnt  has  ever  been  decided.    But  wnether  a  person  possessed  of  an  estate  tail,  granted  by 
p«tesi|,  or  by  act  of  pariiameat,  the  reversion  of  which<>is  in  the  crown,  is  restrained  by  tlie 
Uvfing  a  Jine  or  not,  is  of  no  great  consequence ;  for  it  seems  to  be  settled  that  he  maj 
~  although  the  recovery  will  not  affect  the  reversion  hi  the  crown,  yet  it 


of  it;  and 
ideetioy  the  estate  tml,  and  turn  it  into  a  base  fecT    To  enable  the  tenant  in  tail  to  allcnato  or 


*  Iwirady  indeed,  of  the  hitter  circumstance  being  mentioned  as  requisite ;  in  Lord  Cokeys  mka 
^        tmry  oecnis  to  be  laid  down :  For  in  the  sixth  rule,  it  is  held,  that  if  the  khig  in  considerati<» 
ly,  ^rc.  procures  a  snbjcct  to  make  a  gift  in  tail  to  another  of  his  subjects,  tor  recompence  of 
#r  other  ameiderutum,  tho  remainder  to  the  lung  in  fee,  that  it  is  a  good  proviaioa  within  the 

EH^  Nottingham'^  M3S,  cited  Mr.  Batier's  notes,  Co.  Litt  (37sb.) 
P^rkiMM  ▼.  Seweily  1  Sir  Wm.  Biackst,  )tep.  654.    4  Burr.  S323. 
the  otatnte  1  Ann.  ch.  7, 

settk 


■Hen*  7»  c»  4. 
"jTflft  T.  tViUhig,  X  WUs.  n$. 
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ia  tafl  iBty  ntff»r  a  reooiFery,  and  fcar  tke  oBtale  teil  and 
tbe  reTenion  al«>(#)«  And  Fli«re  a  aabjeot  by  tke  knight 
inroriaioii  doth  make  such  a  gift  in  tail,  and  then  doth 
grant  the  remainder  to  the  king  for  life  or  years  only ;  is 
*P.  48.  I^is  case  the  estate  tail»  remainders,  ^and  revelrsioii  also, 
may  be  barred  by  a  common  recoTery*  So  in  other  eases 
where  a  subject  doth  make  a  gift  in  tefl,  the  remainder  to 
the  king  in  fee;  this  estate  tail  may  be  barred  by  a  com- 
mon recovery.  And  therefore  if  there  be  tenant  in  tail, 
the  remainder  or  reversion  in  fee  to  another,  and  he  in  re- 
mainder or  reversion  by  deed  indented  and  inrolled,  dotb 
bargain  and  seU  his  remainder  or  reversion  in  he  to  the 
king;  or  if  one  covenant  to  stand  seised  to  divers  nses  in 
tail,  the  remainder  to  the  king  in  fee ;  in  these  cases  Iha 
estatssa  and  the  reversion  and  renmindera  depending  there- 
upon,  may  be  barred  by  a  recovery.  So  if  a  man  make  a 
gift  in  tail»  the  remainder  in  fee,  and  he  ia  the  remainder 
doth  grant  his  remainder  to  another  far  hfe,  tbe  rematader 
to  the  king  in  fee  on  condition  the  estate  shall  be  void  npon 
the  tender  of  £90,  in  this  case  the  estate  tail,  and  the  re- 
version also/  and  condition  thereupon,  may  be  barred*. 
So  if  the  Duke  of  X«aoa«ier  had  made  a  gift  in  tail,  and 
tha  revendoa  had  descended  to  the  king;  this  estate  tail 
mi^t  have  been  barred  by  a  recovery.  So  if  prince  Ef,, 
wan  of  H.  7.  had  made  a  gift  in  tafl,  the  remainder  to  H.  7. 
in  fee,  which  remainder  by  the  death  of  JB,  7.  had  de- 
scended to  JET.  8.  in  this  case  the  tenant  in  tail  might  have 

f  i»— i*»»i^—W *—— — »»ii»l  ■■    ■!     IIM^— — ■  HI  I  I     ■  III  ■      I   I      II        I    II  ■!  ,      I  ■■■!  ■   I         ■» 

tettfe  tb»  estate  ia  fte  simple,  an  act  of  parliaoneat  will  be  nsoeiiaty  ia  tias  caM,  as  writ  as  in 
cases  affected  by  tlie  above  noticed  act  of  the  34  and  35  of  Hen.  8. 

In  aU  othtr  atses  of  grants  or  conveyances  in  tttU  proceeding  from  tbe  crown  and  wbcre  the  re- 
version or  a  remaindpr  is  vested  in  tbe  crown,  tbe  tenant  in  taU  cannot  af&ct  tbe  remainder  or  re- 
version. He  cannot  do  so  altbough  tbe  estate  tail  was  granted  in  considention  of  money  paid  to  the 
crown;  for  it  is  fully  settled  thai  a  fine  or  recovery  will  not  devest  or  destroy  any  reroain^er  or  re» 
version  which  i&  vested  in  tbe  king.*— Therefore,  to  enable  socb  tenants  in  tail  iff  alienate  or  settle 
the  estate  for  more  than  a  base  fee,  tbe  aid  of  parllaaMnt  will  be  neceisaiy. 

But  though  this  will  be  the  case  it  ia  conceived,  wherever  an  estate  tail  in  reality  jwvcMii/rrai 
the  crown  and  a  remainder  or  reversion  continues  in  the  crown,  yet  if  a  sabject  makes  a  settlenient 
in  tail  and  liooitt  a  remainder  oc  teversion  to  the  king,  thu  will  not  prevent  the  tenant  In  tail  from 
destroying  the  remaunder  or  reversion ;  for  snob  a  limitation  to  the  crown  wnald  he  considered  as  a 
contrivance  to  create  a  perpetoil^. 

And  if  a  person  conveys  his  estate  to  the  croam,  to  tiie  Intent  that  the  erown  shoald  re'CooTcy  it 
hi  tail^  bat  reserving  tbe  reverfiion  to  itself;  even  In  this  case  the  tsnaot  in  tall  nmydeslrey  Ae 
leversion;.  for  this  likewisa  would  be  considered  an  attempt  to  create  a  perpetaity.t  Therefera,  la 
cases  circmnstaaoed  as  the  two  last,  the  tenant  in  tail  if  means  of  a  recovery  may  acqafaie  Ihe 
mb9obU€  /m  and  alienate  the  estate. 

($)  The  moment  tbe  crown  parts  with  the  remainder  or  reversion  in  fee,  the  estates  tsil  and  other 
estates  expectant  thereon  lose  tbe  protection  of  this  statute  against  behw  bwrad.  Com.  Dig.  Estates, 
b.  31 ;  Co.  Lit  STi  b.  Earl  nf  Cketierfield'*  Ca$e,  Hard.  409.  So  long,  however,  as  the  crown  retams 
anch  remainder  or  reversion,  neidMr  the  estate  tail,  tbe  renndndeT,  or  reversion,  ^^roay  esfalc  cmrMd 
&ui  ^  meh  remainder  or  rwernma,  (Com.  Dig.  Estates,  b.  31 ;  8  Co.  67 ;  Co.  Utt  373,  b.)  cam  be 
i^dl^cted  by  any  act  of  the  tenant  in  tail.  Ky  tbe  act  of  tlie  1  Ann.  c.  7,  the  crown  is  now  pireUbilMl 
from  alienatinff  its  possessions  (ext:ept  in  certain  excepted  cases)  for  more  than  three  lives,  or  thim- 
one  years,  and  consequently  a  reversion  in  fee  or  remainder  in  the  crown  cannot  be  alieaated  now  Mt 
ft  hmgef  period  by  any  other  means  than  an  act  of  parliament. 


*  ^mZ  v.  IFOrftag,  1  Wils.  272 ;  and  see  Plowd.  553. 

t  See  Jpibuoa  v.  The  Eurl  qf  Derby^  n  Mod.  304.    8  Show.  |04. 
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bumd  the  6«Mil«  ^a  liy  a  F9Q0wry«  And  j^  it  ikm 
lung  make  a  giftiatail*  1]ief«awkidaf  mtatt,  or  graaltha 
reversion  in  tail;  in  these  caaes  a  oomnion  recovery  may 
not  W  9uiered  to  bar  the  intail>  remaindeiv  or  veTeraioa.  ^ 
Stat  It  H.  7.  And  if  the  huabaad  for  the  adTancement  of  his  wife  in 
«"P- ^' ^«  ^'  J^Mo^i^t  and  the  preferment  of  the  heira  of  their  tare 
^^^*  ^^  bodies,  make  an  esUte  tail  to  him  and  hie  wife  and  the 
heirf  of  their  two  bodies*  and  the  wife  after  her  haaband^i 
deaUi  aloae  by  herself,  or  with  any  other  hasbaad*  sniier 
a  common  reeovery  of  the  land  whereof  this  estate  is  made 
tliis  recovery  will  not  bar  the  estate  talL  Bat  if  in  this 
case  the  recovery  be  suffered  1^  the  hefar  in  tail,  or  by 
the  heir  and  his  niother  together,  it  is  a  good  recovery. 
And  therefore  if  A.  be  sebed  of  land  in  fee,  and  he  make 
a  feoffment  in  fee,  to  the  intent  that  the  feoffbe  shall  re* 
ecmvey  it  to  him  a«d  bis  wife  and  the  heira  anies  of  his 
body;  and  this  is  done  aeoordingly,  and  they  ha¥>e  issne  a 
son,  and  she  sorrender,  or  make  a  forfeitare,  and  he  enter 
and  suffer  a  recovery ;  this  is  a  good  recovery,  and  bar  to 
the  estate  tail :  or  if  the  writ  be  brought  against  the  mothev 
SiaL  14  Eliz.  and  she  von^h  the  heir  in  tail,  and  so  a  recovery  is  had, 
«^o^43!'45^'  this  recovery  will  bar  the  estate  Uil  (<).  And  howaoerea 
^^  '  '  at  die  common  law  a  recovery  s^^st  a  tenant  for  life  with 
a  voucher  upon  a  lawful  warranjiy  and  a  recoveiy  in  value, 
was  a  bar  to  him  m  renunkder  or  reversion*  and  there  waa 
no  remedy  in  this  case,  yet  at  this  day  it  is  otherwise  («> 
And  therefore  if  tenant  ia  tail  after  posaibility  ef  iaane  ex* 
tioct,  tesivat  by  the  courtesy,  or  any  other  tenant  for  life, 
do  suffer  t^eir  lands  to  be  recovered  from  them  by  *  cetria  *  P.  44. 
and  agreement,  either  as  immediate  tenants  or  as  Toneheea 
upon  feigned  tit|ies»  without  the  assent,  and  to  thA  pre|n«  Forfeitttre. 
dice  of  him  ia  remainder  or  reversion;  such  reeoveriaa 
are  void,  and  will  not  bar  the  remainders  or  re^<»«ions» 
hf^  are  forfeitures  of  the  estates  of  suoh  teaants  feff  Mfe« 
InsMHnuch  that  if  tenaol  for  life  be  made  tenant  in  foil  • 
to  the  writ,  or  tenant  in  law  upon  the  voncher,  and  so  a 
recovery  be  had ;  as  if  tenant  for  life  make  a  lease  for  years, 
and  the  l^sace  for  years  doth  make  a  feofitawnt  in  fee,  and 
the  feoffee  doth  suffer  a  eommmi  seeo^>ery  ia  which  ^m  te« 
\  nant  for  life  is  vouobed,   and  he  vouched  the  common 

vouchee;  the^e  retoovetiea  will  not  bind  the  ravernons  or 

•  _ 

(0  N«r  can  a  womav  sfUed  in  tail  by  tlia  fi^vbiea  ^  ber  kvsbmd  or  any  of  ^^  anceston  or 

this  or  their  pnniiirevi^t  (stat.  Hen.  7.  c.  90.)^  httr  the  estate  tail,  or  the  revenioo  or  remaiDdcr, 

^  the  death  of  ber  hasband,  without  the  concurrence  of  the  person  next  ui  remainder  or  ne&t 
sritaUe ;  bat  see  Ibrther  on  tMs  sabject,  {«apra,  p.  S8,  note  {q\ 

i)  If  tennat  for  Hfe  safes  a  recovary  without  the  conenrteaet  of  tile  pevsao  la  remainder  or  ro- 
am, suck  recovevy  will  work  a  focfeitare  of  his  lilie  estale  in  the  saase  wegr  aa  i£  he  had  levied  a 
•r  nsnde  a  feoffment  in  fee ;  but  if  such  tenant  for  life  has  an  estate  Uil  in  remainder  afUr  pr&sr 

l^moafiiiieiturewlUbeiacncmd,    Saa  iSM*4  ▼.  CU^eM^  S  T.  R^  700. 

Wa  copyholder  for  life  suffers  a  recovery  by  plaint  in  the  lord's  court,  this  has  been  held  tn  be  a 

■feltnre.     See  Keene  y.  Ktrbf^  1  Mod.  199.    2  Mod.  St. 

ir  tenant  Ihr  Kle  saffers  a  recovery,  thoii^  he  afterwards  reverses  it  by  a  writ  of  emr,  the  foc^ 

itare  still  remains.    Sliinn.  74. 

See  msthiction  between  recovery  snflTered  against  tenant  ibr  Wb  upon  tlie  groond  of  ita  bchi^ 

fcad  witis  or  without  his  consent ;  and  its  different  operation  in  those  esses  as  to  remainder-men 


I  lercrsmiieai,  Co.  litt.  56S  a ;  and  further  as  t#  reoovevy  agaimt  tenant  for  life.    Wih.  274. 

remainders. 
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nnaittden.  Bnt  thereii  no  proviston  niftda  cC  this  day 
to  praterve  tbe  reyenion  or  remainder  expecUmt  Irpon  an 
eatate  tail,  nor  to  avoid  a  recovery  of  the  tenant  ror  life, 
where  1m  in  the  next  remainder  ia  agreeing  and  aaaenting 
to  iC  And  therefore  if  there  be  tenant  for  life,  the  re- 
mainder to  A.  in  tail,  die  remainder  to  B.  in  tail,  Sfc.  with 
divera  remaindera  over;  and  the  tenant  for  life  doth  snffer 
a  common  recovery,  in  which  he  doth  vouch  A,  who  doth 
Tonch  the  common  vouchee ;  in  this  case  this  is  a  g^od  re- 
covery and  doth  bar  the  estate  tail,  the  remainders,  and 
reversion  abo.  And  if  one  be  seised  of  land  in  fee  and 
have  two  sons,  A.  by  his  first  wife,  and  B*  and  a  daughter 
by  his  second  wife,  and  he  devise  the  land  to  his  wife  for 
her  life,  the  remainder  to  B,  his  son  in  tail;  and  the  re- 
version of  the  fee  descend  to  A.  and  th6  writ  of  entry  is 
brought  against  the  tenant  for  life,  and  she  vonch  B.  and 
he  doth  vonch  the  common  vouchee,  and  so  a  recovery  n 
had  without  the  assent  of  the  heir  in  reversion ;  this  is  a 
good  recovery  and  a  bar  to  all  the  estates  in  possession, 
remainder,  and  reversion.  And  if  a  writ  of  entry  be 
Inronght  against  the  tenant  for  life,  and  he  make  default 
after  defoalt,  and  then  the  next  in  remainder  in  tail  is  re- 
ceived, or  he  pray  in  aid  of  him  in  reversion  or  remainder, 
and  then  they  vonch  over,  and  so  a  recovery  is  had ;  this 
ia  a  good  recovery  and  a  bar  to  all  the  estates  in  remainder 
and  reversion.  Bnt  if  the  writ  of  entry  be  brought  i^nst 
the  tenant  for  life  and  him  in  the  remainder  in  tul  together, 
and  diey  vouch  the  common  vouchee,  and  so  a  recovery 
is  had;  this  will  be  no  good  recoveiy  to  bar  the  estate 
tail(y)«  *And  if  spiritual  persons,  as  bishops,  deans,  par-  »See  befbreia 
sons,  and  such  like,  sufier  a  recovery  of  their  ecclesiasti-  Fines,  and  Co. 
cal  lands;  such  a  recovery  is  void  and  will  not  bind  the  "P^^*-^ 
success<fr.  ^  But  if  it  be  not  in  some  such  prohibited  case  b  piow.  Maaa 
aa  before,  and  the  recovery  be  had  and  suffered  by  and  be-  h's  caae. 
tween  such  persons,  and  of  such  things,  and  in  such  a  Co.  lo.  373.1* 
manner  as  aroresaid;  in  such  cases,  albeit  there  be  in  truth  ^^  Plow.sar. 
no  warranty  made  upon  which  the  voucher  is  had,  and  al- 
beit there  be  nothing  to  be  recovered  in  vdue,  for  that  the  j 
vondiee  hath  no  land  to  recover  over  in  reoompence,  and 
*  P.  46.  albeit  that  no  execution  be  done  in  the*  life-tune  of  the 
party  asainst  whom  the  recovery  is  had,  yet  is  the  same 
regulany  a  perpetual  bar  to  the  parties  against  whom  the 
same  is  haa  and  their  heirs,  of  all  the  estates  they  have 
in  fee  simple,  fee  tail,  or  for  life  in  them,  and  against 
allfhem  in  remainder  or  reversion,  and  the  remamders 
and  reversions  that  are  depending  upon  their  estates :  with 
tins  difference,  the  recovery  with  the  single  voucher  doth  C«.  ^5^ 
not  bar  any  estate  but  such  as  the  tenant  in  taU  hath  in  ^^' 


(w)  If  tbe  writ  of  entry  is  broadrt  against  the  tenant  of  the  freehold  and  a  stranger,  the 

willbegood;  for  the  recompenee  in  value  will  go  to  the  penon  who  has  really  lost  the  estate,     i  V 
858.    PaM/2iiv.iranl«.8kinii.  5LIM.    fih.  T.Ai. 


,  the 

„_  to  tfaeoenon  whohasreaUvloittheesta 

'aM/2av.JErardv,8kinn.  3.dS.    8h<  T.  41. 
u  oiher  a  tenant  for  life  or  a  stranger  is  l<nntly  vonehed  with  the  tenant  In  tail,  flie  vaootvg 
(tfaovgh  it  was  formerly  held  otherwise)  wiUbe  a  barto  the  estate  talL    See  Asv  ▼.  Smnp^  Plod 
Bt^    18  Tin.  Abr.  f  14.    P^fsv.  HayiMf^,Plg.l76.    2Salk«5rO.    Rep.  Teaqi.  Holt,  618.  j 

po88eaa|Q 
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Pbw.Mau-    poisesrim  at  thd  time  of  the  recovery  had,  ao  that  tf  the 

'^  vT^*  tenant  in  tail  be  in  any  other  estate,  an  by  disseisin,  or  the 

Slit  1**     coiwrevance  of  the  disseisor,  or  the  like,  this  estate  is  not 

barred:  but  the   recoTery  with  the  doable  voucher  doth 

bind  and  bar  all  interests,    estates,  and  titles  that  the 

vouchee  hath  at  the  time  of  the  entry  into  the  warranty  (z).  • 

All  which  is  fiirdier  flhistrated  by  the  esamples  following. 

^Co.  s.  5. 10,     ""  If  the  writ  of  entry  be  bron^t  against  the  tenant  in  tail, 

37.  and  he  vouch  the  common  vouchee,  and  so  a  recovery  is 

had ;  this  recovery  with  a  single  voucher  is  a  good  recovery 

and  a  bar  to  the  estate  tafl,  if  it  be  then  in  possession  and 

not  put  to  a  right,  and  t6  dl  the  remainders  and  reversions 

'Co.  1. 155.      depending  thereupon.    **So  if  lands  be  given  to  il.  in  tail, 

isfi.  s.  59.        the  remainder  to  the  right  heirs  of  B.  (B.  being  then  living) 

n^.t  ^Co.     ^^  ^®  ^^^  ®^ ^'^^  ^^  brought  i«;ainst  the  tenant  in  tail, 
]0^^^  and  he  .doth  vouch  over  the  common  vouchee;  this  is  a 

good  vecovery,  and  a  bar  to  the  estate  tail  and  the  remain- 
der also.  But  if  the  tenant  in  tail  be  disseised,  and  then 
suffer  a  recovery  with  a  single  voucher;  or  the  disseisor 
make  a  new  estate  in  tail  to  the  tenant  in  tail,  and  dien 
the  tenant  in  tail  doth  suffer  a  recovery  with  a  single 
voucher;  or  ii  the  tenant  in  tail  make  a  feoffment  in  fee  of 


(s)  In  recoveries  saffered  to  bar  estates  tail  voucher  is  essential.  It  is  the  recompcnoe  in  value 
ulidi  the  issae  in  tail  are  sopposed  to  be  entitled  to  receive  from  the  vondiee  ^ich  is  the  groaiwl 
•roune  of  the  recovery  barring  the  issue  in  tail.  Pig.  31.  Co.  Litt.  373  a.  As  to  the  reawhider- 
•a  indeed,  the  reconipeoce  in  value  is  said  not  to  be  considered  the  canse  of  the  bar.  Against 
Iheai  a  recovery  is  considered  rat&er  as  a  common  assarance.  Per  WiUes,  l  Wils.  Rep.  73.  Bnt  see 
lapra,  page  38,  note  (6).  Thongh  voocher  is  necessary  in  order  to  give  a  recovery  the  operation 
sf  faamn^  an  estate  tail,  yet  vrhere  it  merely  operates  by  etiowpel  voucher  is  not  essential ;  as  where  a 
iMOTCfy  IS  saffered  of  an  estate  of  which  the  party  b  seised  in  fee. 

The  leeompence  in  value  always  goes  to  the  persons  by  whom  the  loss  Is  svstained.  Therefore,  if  a 
•InBger  is  voached  jointly  with  the  issue  in  tail  the  recompence  will  belong  solely  to  the  tenant  im 
teil  and  the  recovery  will  be  good  (though  the  contrary  was  once  held)  notwithstanding  the  stranger 
«ns  voached.    See  Pagt  ▼.  Uafward,  i  Salk.  370.    Pig.  176. 

A  recovery  with  single  voucher  is  now  rarely  used.  In  such  a  recovery,  the  writ  is  brought  against 
Ae  maiit  In  tail  himself,  and  is  sufficient  where  he  is  teited  rf  am  eaMe  taU  in  pMSsssisn.  But  it  will  not 
iir  any  estate  tail  which  is  devested  or  discontinued.  Taftoncai's  ease.  The  safest  course  is  always  ta 
^  recoveries  with  doable  and  treble  vouchers.  In  recoveries  with  double  voocher,  the  preeipey  ia- 
of  being  brou{|;ht  against  the  tenant  in  tuH,  Is  brought  against  some  third  person  in  whom  the 
fiate  freehold  is  vested,  and  it  is  usually  vested  in  such  person  for  the  express  purpose  of  makinr 
teaaat  to  the  precipe.  Where  a  recovery  is  suffered  in  which  the  tenant  in  tail  is  vouched,  and 
AtM  over,  (or  in  other  words  a  recovery  with  double  voucher)  it  will  not  only  bar  an  actual  estate 
of  which  he  is  seised,  but  it  will  bar  all  estates  tail  which  have  been  discontinued,  devested,  or  pte- 
[liMily  aliened.  Buxiem  v.  Laoer^  Cro.  Elis.  388.  1  Ves.  253.  It  vrill  also  bar  all  remainden  ana  re- 
'  ns  ezpeetaat  thereon,  even  though  the  estate  tail  has  been  previously  barred  by  a  fine  witii  pto- 
tions  levied  by  the  tenant  hi  taiL  iSft^^itfU  v.  12aicl|ffe,  a  Roll.  Rep.  418.  And  it  appears  to  be 
received  opinion,  that  a  recovery  by  the  issue  in  tail  suffered  after  the  death  of  his  ancestor,  who 
barred  tiie  estate  tail  by  a  fine  with  proclamations,  wiU  bar  all  remainders  and  reversions  which 
e  expectant  on  such  estate  tail.  Feame's  Posth.  Works,  44jl. 

Keeoverwa  nxe  sometimes  suffered  with  treble  voucher.    The  only  possible  case  however  in  which 
Doveiy  with  treble  voucher  would  seem  to  be  necessary,  Is^  where  a  tenant  in  tail  creates  an  estate 
detived  out  of  his  own  estate  tail,  and  the  two  entaUs  are  existing  at  one  and  the  Ame  time  in 
ersonsy  and  the  intention  is  that  both  should  be  barred ;  here  both  tenants  in  tail  must  be 
Where  however  the  intention  Is  that  the  derivative  estate  tail  should  tiot  be  barred,  their 
be  improper  to  vouch  the  owner  of  it.    And  if  the  owner  of  the  original  estate  tail  is  only 
d  the  derivative  estate  tail  instead  of  being  destroyed,  will  be  afiimied. 
aaidy  that  when  one  estate  tail  Is  derived  out  of  another  estate  tail,  and  both  estates  taO  meet  hi 
and  the  aame  person,  that  a  recoveiy  in  which  such  person  is  amidked  and  vouches  over  thecom- 
vanchee  will  bar  both  estates  tail.    Mmuedti  ease,  t  Plowd.  8  b.    3  Co.  6.    It  is  not,  however, 
sasy  te  asppoae  how  two  tatates  tall,  one  derived  oat  of  the  otheTi  can  subsist  in  one  and  the  same 
at  ane  apad  the  wum  time. 

land. 
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land,  and  then  take  hwtk  a  new  estate  to  fataielf  flrom  the 
disoontinnee  in  tail  or  in  fee,  and  ^en  doth  snffer  a  con- 
Aon  recoreiy  with  a  single  ▼oneher ;  by  tikis  reeetery  the 
intail  is  not  barred  9  bat  by  a  recovery  with  a  doable 
▼oacher  in  these  oases  die  estate  tail  is  barred.  And  there- 
fore as  where  the  tenant  in  tail  doth  levy  a  fine,  make  a 
feoffment*  or  bargain  and  sell  the  land  by  deed  indented  ^ 

and  uuN^led,  and  the  writ  is  bronght  agikist  the  connsee, 
feoffee,  or  bargainee,  and  he  doth  tMoh  the  tenant  in  tail, 
and  he  doth  voaeh  the  common  Tonohee ;  this  doth  bar  the 
estate  tail  and  the  remainders  and  reversion  depending 
thereopon :  80  if  in  these  ^ases  the  eonasee,  feoffiM,  or 
bargainee,  doth  make  a  new  estate  in  tail  to  the  eonnsor, 
feoffor,  or  bargunor,  or  he  disseise  the  oontisee,  ftoffee, 
or  bargainee,  and  then  lery  a  fine,  nH^e  a  feoffinent,  tft 
bargain  and  sell  to  another  against  whom  the  writ  of  entry 
is  brooght,  and  he  Toaoh  the  tenant  in  tail,  and  he  dotib 
vaneh  the  common  Tonchee ;  by  this  recovery  the  first  and  f^^  ^-  ^J*** 
second  estate  tail  and  all  ^  remainders  and  reversions  ^^^3. ' 
depending  thereupon  are  barred.  80  if  lands  be  given  to 
^  P-  49,  /.  S.  and  the  heirs  males  of  the  body  *  of  his  wife  engender- 
ed, and  he  hath  issne  a  son>  and  afler  hk  wife  dieth,  and 
he  dlscontinuej  and  take  an  estate  to  him  and  the  heirs 
females  of  the  body  of  his  second  wife,  and  after  discon- 
tinne  again,  and  take  an  estate  to  him  and  the  heirs  females 
of  his  own  body,  and  after  disboniiniie  again,  and  the  writ 
of  entry  is  bronght  against  the  last  disconthine,  and  he 
doth  vouch  the  tenant  in  tail,  who  doth  enter  into  tiie  war- 
ranty generally,  and  voncheth  the  common  vouchee ;  this 
is  a  good  recovery  and  a  bar  to  all  the  estates  in  tail,  and 
the  remainders  and  reversions  also.  And  if  A.  before  the 
statute  of  uses  had  been  tenant  in  tail,  and  had  made  a 
feoffment  in  fee  to  B.  and  he  and  B.  had  after  made  a 
feofiment  to  O.  to  the  nse  of  A.  and  his  wife  and  the  heirs 
of  their  two  bodies,  and  then  she  had  died,  and  after  A. 
had  entered  upon  C  the  feoffee,  and  made  a  feoShient  to 
IT.  in  fee,  against  whom  /.  S.  had  brought  a  writ  of  entry, 
and  he  had  vondied  A.  the  tenant  in  tail;  this  had  been 
a  good  recovery,  and  a  bar  to  all  the  estates.  And  if  Ce.  S.  5»  6L  al 
lands  be  given  to  husband  and  wife  and  the  heirs  of  the  | 

body  of  the  husband,  with  remainders  over  to  strangers,  1 

and  the  husband  alone  doth  discontinue  the  whole  land  by 
fine,  feoffment,  or  ba^in  and  sale  indented  and  inrolled,  j 

and  the  writ  of  entry  is  brought  against  the  discontinuee  ^ 

and  he  doth  vouch  the  husband  alone  without  the  wife, 
and  the  husband  doth  Touch  the  common  voudiee,  and 
so  a  recovery  is  hod;  this  is  a  good  recovery  for  the  whole 
land,  and  a  bar  to  all  the  estates  in  tail,  and  remainder,  \ 

and  reversion,  but  not  to  the  estate  of  the  wife  fpr  her  ; 

life  after  the  husband's  death.    But  if  landa  be  given  to  'i 

the  husband  and  wife  and  the  heirs  of  their  two  bodies,  < 

with  remainders  over  to  strangers,  and  the  husband  alone 
.   discontinue,  and  the  recovery  is  suffered  as  in  the  last  j 

case ;  it  seems  this  ia  no  bar  to  the  estates  in  tail,  or  re-  1 

attainder. 
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nuinder,  or  teremaa,  for  my  part  of  the  land  (a).  And 
yet  if  Und«  be  given  to  /.  &  aad  /.  Z>.  in  tail,  and  /.  & 
diacontinae  the  whole^^andtlie  writ  of  entry  ia  brought 
againat  the  dlaeontinnee;  and  he  vonch  /•  S,  alone;  Uiia 
is  a  good  recovery  for  the  one  half  of  the  land»  and  a 
bar  to  aU.the  eatatea.  And  if  landa  be  given  as  before,  Hasbaad  and 
to  haaband  and  wif^  and  the  heirs  of  their  two  bodiea,  wil^. 
and  the  writ  of  entry  ia  brought  againat  them  both,  and 
tfaev  vouch  the  common  vouchee,  or  the  husband  alone 
doth  discontinue,  and  the  writ  ia  brought  againat  the  dis*^ 
continnee,  and  he  vouch  the  husband  and  wife  both,  and 
they  enteir  into  the  warranty,  and  vouch  the  common 
vouchee  and  so  the  recovery  is  had ;  these  are  good  re- 
coveries for  the  whole,  and  a  bar  to  all  the  estates  in  tail, 
and  to  the  estate  of  the  wom«n,  and  to  all  other  estates.  * 

in.  ST.  And  where  lands  are  given  to  a  nan  and  his  wife  and  the 

heirs  of  the  body  of  the  wife;  <Mr  to  the  wife  and  the 
heirs  of  her  body,  and  the  writ  of  entry  is  brought  against 
the  huaband  and  wife,   aiid   they  vouch  *the    common      ^P.  47. 
vouchee;   these    are  good  recoveries  and  will  bar  the 
husbands  and  wives,  and  the  estates  in  tail,  remainder, 

Mw.5i4i  and  reversion.  And  where  a  man  hath  land  in  which 
his  wife  hath  a  jointure,  or  to  which  she  will  have  title 
of  dower  after  his  death,  if  the  writ  of  entry  in  this  case 
be  brought  against  them  both,  and  they  vouch  the  commoa 
vouchee,  and  so  a  recovery  ia  had,  this  recovery  will  bar 
theym  both  (b):  But  the  husband  alone  without  her  cannot 
bar  her  of  any  such  estate  by  a  recovery,  for  she  may 

Co.  s.  5: 1.        falaify  and  avoid  it  after  his  death.    And  if  lands  be  gives 

19E4. 4. 14.  to  husband  and  wife  and  the  heirs  of  the  body  of  the 
haaband,  and  the  writ  «f  entry  is  brought  againat  the 
kmband  alone,  and  he  vouch  the  common  vouchee,  and 
ao  a  recovery  is  had  with  a  single  voucher;  this  is  no  good 
recovery  for  any  |^t  of  the  land,  nor  bar  to  any  of  the 

(«)  By  the  statute  3S  Hen.  8.  c.  38.  •.  6,  it  is  enacted,  that  no  feoffment,  fine.  Sec.  by  the  hnibaad 
only,  ef  any  maoon,  &c.  being  the  inheritance  or  fl^ehold  of  the  wife,  dnring  the  corertare,  between 
then,  shaH  in  anywise  be  or  mahe  a  disconHmiaiiee  thereof,  or  be  prejndielal  of  hnrtful  ta  the  «ld 
wife  or  her  heir%  hot  that  the  said  wife  or  her  heirs  sfaaH  lanviiUy  enter  into  any  sicta  manors,  &c.  any 
Meh  fine,  feoflfmeut,  ^ke.  to  the  •oatnu'y  notwilhstaQdiag,  fines  levied  by  the  husbaiid  and  wife  wher^ 
auto  the  said  wife  is  a  party  or  privy  only  excepted. 

This  act  has  been  eonBtrued  liberally ;  so  that  where  lands  were  given  to  the  hasbaod  and  wife  and 
tbe  heirs  of  the»r  two  bodies  and  the  hnritand  alone  levied  a  fiae  dereof,  the  eatty  of  the  wife  was 
adjadged  to  be  hwibl,  although  the  words  of  the  aet  are,  <'  being  the  uiberitance  er  freehold  of  the 
wife,"  whereas  the  fauids  were  in  thii  ease  as  weU  the  inheritance  and  freehold  of  the  husband  as  of 
dke  wife.    See  «oL  1. 176,  and  post,  354,  and  also  Saunders  on  Uses,  168. 

Where  hosband  and  wife  are  joint  purchasers  in  tail,  remainder  to  the  wife  ia  fhe,  and  the  hasband 
■kme  levieaalhie  and  dies,  this  is  an  alienation  within  the  statute. 

If  the  wife  dies  betee  entry,  her  Issne  nmy  entM:(Qa.  unless  she  sarvhrce  hor  haahand),  and  if  she 
bi  00  issne  the  yenoA  Iq  leniaiadfr  or  reversion.  Dnny' outer  hv  the  express  words  of  the  statute. 

Thii  statute  doea  not  extend  to  copyholds,  fbr  the  words  of  it  only  apply  to  estates  which  pass  by 
ceamon  hiw  assurances ;  and  if  it  were  construed  to  cdmprlse  copyliohn  the  heir  of  the  wife  woald 
beesme  tenant  without  being  admitted  by  the  lord.    Moor,  S96. 

(k)  A  recovery  any  he  aseiliivtho  purpose  of  barring  a  johrtase,  a  titfe  of  dowev,  or  cottveyfai|  the 
ntste  of  a  marked  ^tmrn  (t  Go.  74.  7a.  10  Go.  4S.  Enre  v.  Shum,  Plowd.  504. 514.  Pig.  67.  lade* 
*m  ▼.  N»tkeote^3.Aik.  430)»  But  it  is  not  usual  to  use  it  for  any  of  the  above  purposes,  unless  its 
principal  object  is  to  bar  an  estate  tall.  It  may  aim  operate  as  a  conveyance  by  a  person  who  ia 
Khed  hi  fee.  See  a  Co.  5.  Plg.  1123.  1VM  v.  HM,  Cro.  Elis.  SI.  Lttekyer  v.  Pt^fremMh  Style, 
^,«ndPig.l9e. 
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esUtes,  albeit  the  IrasbaBd  do  rairive  the  wift.  And  yet  Co.  s.  6. 
if  famdft  be  given  to  two  others,  and  the  hein  of  the  body 
of  one  of  theni,  the  remafaider  over  to  a  stranger,  and 
the  writ  of  entry  is  brought  against  one  of  them,  and  he 
Toneh  the  common  Tonchee,  and  so  a  recovery  is  had; 
this  is  a  good  recovery,  and  a  bar  to  all  the  estates  for 
the  one  hidf  of  the  land.  If  lands  be  given  to  il.  in  tafl, 
the  remainder  to  J9.  in  tail,  the  remainder  to  C  in  tail, 
the  remainder  to  D.  in  fee,  and  A.  doth  make  a  feofllnent 
in  fee,  and  the  writ  of  entiy  is  brought  against  the  feoffee, 
and  he  doth  vonch  B.  (being  him  in  die  second  remainder 
in  tail)  to  warranty,  and  he  doth  vonch  the  common 
vouchee;  this  is  a  good  recovery,  and  a  bar  to  the  second 
estate  tdl  and  all  ttie  remainders  and  reversion  depend- 
ing therenpon ;  and  yet  it  is  no  bar  of  the  first  estate  tail 
which  A.  nath.  If  the  writ  of  entry  be  brought  against  Coria,  Hie 
a  mortgagee,  and  he  doth  vouch  the  common  vouchee,  18  Jac.  B.  K. 
and  so  a  recovery  is  had ;  this  is  no  good  recovery  to  bar  ^^  ^** 't^ 
or  bind  the  mortgagor,  but  that  he  may  enter  upon  the  j^f^^^J^ 
condition  broken.  So  if  one  give  lands  to  B,  and  his  etM^twcca 
heirs,  so  long  as  C.  shall  have  heirs  of  his  body,  and  B.  Pell  sDd 
doth  snflera  common  recovery,  and  vouch  the  common  Brown, 
vouchee;  this  is  no  good  recovery  to  bar  the  donor  of  the 
possibility,  for  in  both  these  oases  he  that  is  to  be  barred 
hath  no  remainder  or  reversion,  but  an  interest  or  pos- 
sibility which  cannot  receive  a  recompence  in  value.  But 
if  in  these  cases  the  mortgagee  vouch  to  warranty  the 
mortgagor,  or  B,  the  donee  vouch  the  donor,  and  so  they 
vouch  over  the  common  vouchee,  and  so  the  i^covery  is 
had ;  these  will  be  good  recoveries  to  bar  both  them  and 
their  heirs  for  ever.  And  if  one  have  an  estate  in  fee« 
simple  determinable  on  a  limitation  or  a  condition,  as  if 
lanas  be  given  to  A,  and  his  heirs  until  B.  pay  to  him 
.£100,  and  then  it  shall  remain  to  B,  and  his  heirs,  and  A. 
in  this  case  doth  suffer  a  common  recovery  and  vouch  the 
common  vouchee ;  it  seems  this  is  no  bar  to  J?,  and  his 
heirs,  but  that  upon  payment  of  the  £100  he  shall  have 
•  P,  48,  the  land.  So  if  *  one  by  his  will  devise  hia  land  thus, 
I  give  unto  A,  my  son  and  his  heirs  for  ever  my  land 
in  W,  paying  £20  to  B,  when  A.  shall  come  to  twenty- 
one  years  of  age,  and  then  that  A,  and  his  heir^  shall 
have  it  for  ever,  and  if  A.  shall  die  without  heirs  of  his 
body,  C.  being  then  living,  that  then  C.  shall  have  it  to 
him  and  his  heirs  for  ever,  and  A.  pay  the  £M  to  B. 
at  his  full  age,  and  then  suffer  a  recovery  of  the  land, 
this  is  no  bar  to  C  of  his  estate.  But  here  it  must  be  Co.  s.  &. 
noted,  that  in  the  cases  before,  where  it  is  said  that  a 
recovery  is  void,  it  is  meant  as  to  the  heirs  and  them  in 
reversion  and  remainder,  for  as  to  the  parties  themselves 
that  do  suffer  the  recovery  the  same  is  for  the  most  pai*t 
good,  and  doth  bind  them  by  way  of  estoppel  and  con- 
clusion. And  it  must  be  noted  also  tibat  a  Btranger, 
that  hath  right  to  the  land  at  the  time  of  the  recovery 
suffered,  is  not  barred  at  all  by  the  recovery  or  by  hia 
laches  of  wm-claim,  Sfc.  as  in  the  case  of  a  fine,  \ 
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SM.  7  H.  8*         The  reeoFeron  m  comimm  recoTeries  their  heirs  md  ^.  TIm  remedy 
c.  4.  Dyer  su  kuMigns  shall  have  the  like  remedy  against  lessees  for  lives  ^^^^SIT^ 
O.  wper  lit*  lor  years  of  the  land  recoTered^  their  execntors  or  assigns^  J^^  fo, 

by  distress,  avowry,  or  action  of  debt,  for  the  rents  and  renUan^ier- 
I  services  reserved  upon  their  leases  that  shall  be  due  afler  ^icei,  and 

the  sane  recoveries  had :  And  also  liice  actions  for  wute  ^P^  ^^^^ 
I  done  after  the  recovery  had :  And  like  remedy  upon  a    ^^'^' 

distnrbance  in  a  presentation  to  an  advovson,  and  in  Uke 
manner  and  form  as  the  lessor  should  or  might  haxre  had 
if  the  sanse  recoveries  had  never  been  hid,  albeii  the 
Mpie  lessees  do  never  attorn  to  the  same  reeoverors.  And 
ira  man  make  a  lease  for  years  to  begin  at  Michael mis 
1  reserving  wetA,  and  before  Miehaelmas  be  sufiSer  a  re- 

covery; in  this  case  the  recoveror  shall  distrain  for  this 
rent,  which    the  lessor  before  the  recovery  could  not 
distrain  for.    But  if  the  recovery  had  not  been  had  be 
might  have  dutrained* 
BtiL  tsjEL  A  recovery  may  be  defeated,  firustraled  and  avoided  ^'  ^'^ew  s  re- 

^^S^^'  (which is  called  the  falsifying  of  a  recovery)  innait,  or  co^f|7iB*ybc 
dp.  13.  Co.     xa  sU,  for  many  causes;  as  for  that  there  is  some  gross  pot;  and  by 
niperUt  46.    end  sohetantial  error  in  the  manner  of  the  proceeding;  whoiba;  ana 
lOi,  Co.  3. 78.  fani  a  recovery  is  not  avoidable  for  lalse  oT  incongnious  ^^^* 
c?^  ^*  A0    ^*^9  rasnre,  mterlining,  mas-enteriDg  of  any  warrant  of 
Pbw.5i5.        »ttoiiii^,  misHTBtuming  or  not  returning  of  the  sheriff,  Fimxifierdtre- 
or  o&er  want  of  form  in  words,  and  not  in  matter  of  ^'^'^ 
nbstance,  becsMbe  it  is  done  by  the  consent  of  die  parties. 
Or  it  may  be  avoided,  for  tihat  he  against  whom  the  wijt 
of  isntry  is  brought  is  not  tenant  of  the  freehold  by  right 
jur  wrong  at  the  time  of  the  writ  brought,  as  when  the 
wnt  is  brought  against  a  stranger  that  hath  nothing  in 
the  land,  Mid  he  doth  vouch  the  tenant  in  tail  in  posses-* 
sion  of  the  land.    Or  a  recovery  may  be  avoided,  tor  that 
^  be  that  hath  the  estate  and  the  right  is  neither  party  nor 

•  privy  to  the  recovery ,  as  wh^n  the  writ  of  entry  is  brought 

against  a  disseisor,  and  he  vouch  a  struiger  that  hath  no-* 
thinff  in  the  land,  or  a  recovery  is  had  against  *  the  bus-    '  *  P.  40. 
^and  done  of  ^e  land  whereunto  his  wife  hath  title  of 
JRwer.    Or  a  recovery  may  be  avoided,  for  that  another 
bath  some  estate  in  the  thing  whereof  the  recovery  is  had 
'   at  the  time  of  the  recovery  suffered,  as  when  there  is  a 
'    recovery  bad  of  land  whereof  there  is  a  lease  or  estate  for 
years,  by  statute,   elegit,  or  the   like.    Or  it  may   be 
avoided,  for  that  the  recovery  is  had  by  covin,  as  when 
it  is  suffered  by  tenant  for  life  to  disinherit  him  in  rever- 
sion, or  when  it  is  gotten  by  some  undue  practice  and 
ainister  dealing ;  for  in  this  case  it  is  sometimes  made  void 
by  a  vaeat  or  a  sentence  of  a  court.    And  where  a  reco« 
very  is  avoidable  or  reversable  for  any  of  these  or  such 
other  like  causes,  it  must  be  avoided  by  him  whom  it  doth  • 
concern,  that  is  barred  and  bound  by  the  same  recovery, 
tbat  should  have  had  the  land  if  the  same  recovery  had 
mot  been,  and  not  by  any  other  whom  it  doA  not  eoncem. 
.As  if  an  erroneous  recovery  be  suffered  by  tenant  in  tafl, 
in  tUb  ease  his  issues,  or  if  they  fail,  the  next  in  remainder 
aT  reversion  shall  defeat  it.    So  also  if  the  land  be  reco- 
trered  agamst  a  stranger^  the  tenant  in  tail  shall  avoid 

o  it:       ■ 
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It:  And  if  the  hnd  be  recorerod  agaihst  him  in  reyewion 
or  remmnder,  the  tenant  for  yeaw  by  jUtnte  or  ele^t 
shaU  avoid  it  j  but  in  these  last  cases  they  shatt  falttfy 
and  avoid  it  during  their  particular  estates  only.  So  also 
the  wife  shall  falsify  the  recovery  suffered  by  her  hnsband 
alone  as  to  her  tiUe  of  dower  only,  and  no  longer  and 
farther.  And  he  in  the  reversion  or  remainder  ahaU 
falsify  and  avoid  the  recovery  suffered  by  the  tenant  for 
life,  either  in  the  life-time  of  the  tenant,  or  afterwards. 
But  neither  he  in  reversion  or  remamder,  or  any  one  by 
or  under  him,  or  any  othAr,  can  falsify  a  reooveiy-  of- 
fered by  the  tenant  in  tail  in  possession,  except  it  be  for 
some  such  causes  as  before.  And  the  recoveror  himself 
cannot  falsify  a  recovery.  So  neither  can  a  guardian; 
nor  a  tenant  of  a  manor;  as  if  one  hold  land  of  a  manor, 
and  a  stranger,  recover  the  manor  by  a  feigned  title;  a 
tenant  of  the  manor  cannot  falsify  this  recovery*  And 
in  all  time  cases  where  a  recovery  is  avoidable  and  a 
man  hath  power  given  him  to  falsify,  he  must  do  the  same 
sometimes  by  writ  of  error,  as  in  the  case  of  an  erroneous 
proeeedii^;  and  sometimes  bv  pleading  and  the  setting 
forth  of  the^pecial  matter,  as  m  the  case  where  the  tenant 
of  the  freehold,  or  when  the  recovery  is  had  by  covin 
against  the  tenant  for  life,  or  the  like;  and  sometimes  by 
the  shewing  and  setting  forth  of  the  praetice  to  the  court, 
and  a  motion  made  Uiat  a  vaeat  may  be  made  upon  the 

judgment  for  the  causes  aUedged  (/)• 

And 


(/)  The  judgment  obtained  In  a  common  recotery  can  only  be  revened  Iff  a  writ  of  error,  whidi 
most  be  broni^t  in  the  Court  of  Sing'i  Benchi  unietB  tlie  error  b  in  Ae  proeem,  in  wUch  etfe 
tlie  recovery  may  be  revened  in  the  Court  or  Common  Pleat.  By  the  statute  34  &d5  flca.^ 
€.  f6. «.  113.  it  U  enacted,  that  aU  judgmenU  given  at  the  great  semiont  in  Wales  shall  be  redressed 
by  writ  of  error  returnable  in  the  Court  of  King's  Bench  in  England. 

No  person  has  a  right  to  bring  a  writ  of  error  for  the  purpose  of  reverting  a  common  lecovet;* 
he  hat  an  Immediate  interctt  in  the  landt  whereof  the  recovery  hat  been  tnffeied.    Awm. 


vnless  he  hat  an  Immediate  interctt  In  the  landt  whereof  the  recovery 
5  Mod.  S96. 

The  right  to  bring  a  writ  of  error  detcendt  to  the  person  to  whom  the  landt  .^  ^. 
in  eate  the  recovery  had  not  been  suffered.  See  HemUngkam  v.  MladAem,  1  I^^Hf^^*  ^  ^*^  ^ 
an  attainder  for  high  treason  the  right  of  bringing  a  writ  of  error  to  reverse  aVbumm  reeovcrf 
does  not  patt  to  the  crown.  Jlfomest  <tf  ITinctofcr^s  Mse,  5  Kep.  1.  The  error  assigned  In  arecovay 
mav  either  be  in  fact  or  In  law ;  out  nothing  can  be  assigned  for  error  which  contradicti  the  record. 
It  follows  from  this  principle,  that  no  incapacity  in  the  vouchee  can  be  assigned  for  error  where  ke 
appears  in  person  ;  out  if  a  vouchee  appears  by  attorney  an  averment  may  then  be  made,  cither  tint 
such  vouchee  died  before  judgment  was  given,  or  that  he  laboured  under  some  personal  dimbaiti 
which  rendered  him  incapable  of  suffering  a  common  recovery.  See  1  Wilt,  4i.  HiUmd  v«  Dmnrf^ 
Cro.  £Uz.  739.    SMcea  v.  0(teer,  5  Mod.  S09.  V 

A  releate  of  errors  from  the  common  vouchee  cadnot  be  pleaded  in  bar  of  a  writ  of  error  to  reveni 
a  common  recovery.    Lord  Norric€  v.  The  Manpuu  ^  IVmekestt^  Cro.  Eliz.  f . 

By  the  statute  10  and  11  Wm,  e,  4.  it  it  enacted,  that  no  tine  or  common  recoveiT,  &c.  shall  be 
reversed  or  avoided  for  any  error  or  defect  therein,  nnlos  the  writ  of  error,  or  suit  lor  ^reverang  of 
such  fine,  recovery,  &c*  be  commenced  or  brought  and  prosecuted  with  effect,  within  twen^  yetn 
after  sudi  fine  levied  or  recovery  suffered.  The  second  section  provides  "  that  if  any  person  who  shd 
**  be  entlded  to  any  such  writ  af  error  as  aforesaid,  shall,  at  the  time  of  such  title  accrued,  be  within  the 
**  ageof  twenty-one  years,  or  covert,  worn  eemp^B  maUUf  hnprisoned,  or  beyond  tiie  seas,  then  such 
^  person.  Us  or  her  iirirs,  exeeuton  or  administrators,  (notwithstanding  the  said  twenty  years  ci* 
'*  pired),  shall  and  may  bring  his,  her,  or  their,  writ  of  enror  for  the  reversmg  of  any  such  fiM, 
M  common  recovery,  mt,  as  he^jhe,  or  they,  might  have  brouaht  M  Qtoe  this  act  had  not  been  made, 
*<  so  as  the  same  be  done  withhi  nve  yean  after  his  or  her  fhll  age,  mcoverture,  coming  of  sound 
'*  mhid.  enlargement  out  of  prison,  or  returning  from  beyond  the  teat,  or  death,  but  not  afterwald^ 
**  or  otnerwise." 

Where  a  recovery  is  suffered  of  lands  held  in  ancient  demame,  it  natt  be  rrverted  by  a  writ  of 
dscelL    tUx  V.  Firtbni€e,  Barnes,  S58. 

A  p 
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I  And  thus  having  done  witii  the  eommon  assnranoes  that 

are  made  *  by  matter  of  record  (^\  we  eome  to  the  conunoii      *  P.  60* 

assurancea 

A  eonnnon  recovery  suiiered  in  a  copyhold  court  can  only  be  reversed  by  petition  to  the  lord  \n 
the  mtore  of  a  writ  of  fidse  judgment*  Smith  v.  The  Dean  md  CkajpUr  qf  St,  PomTm  mid  Ltwia  Rtigk. 
SW.  Cases  in  Pari.  67.    l  Vem.  367. 

An  erroneous  recovery  is  good  till  it  is  reversed,  C.  St9.  Although  a  common  recovery  can  oniv  * 
be  revened  bv  the  Court  of  Common  Pleas  in  the  first  instance,  and  by  the  Court  of  Ring's  Bench 
upon  a  writ  of  error  from  tlie  Court  of  Common  Pleas,  yet  the  Court  of  Chancery  can,  in  fact, 
isTsfidnte  a  common  recovery,  where  it  appears  lo  have  been  obtained  by  fraud  or  nnposition,  by 
compelling  tlie  recoveror,  or  Oie  parties  taking  under  the  dechiration  of  uses,  to  convey  the  estate 
to  the  person  who  is  entitled  in  ennity  to  have  it ;  or  by  deckring  the  recoveror  to  lie  a  trustee  for 
foch  pcfson.    Ferris  v.  Ferris^  2  Abr.  £q.  695. 

A  court  of  equity  will  also  restrain  the  operation  of  a  recovery  to  fbose  purfioses  for  which  it  was  in- 
tcodcd,  and  will  not  allow  it.to  have  a  more  extensiye  effect    Stankrpe  v.  Tkaeker,  Prec.  in  Ch.  4S5. 
It  nay  be  proper  to  observe,  that  it  is  not  for  every  error  tint  a  common  recovery  will  be  reversed, 
fereommon  recoveries  being  considered  as  coiAmon  assurances  they  are  always  favourably  construed 
in  order  to  eflectuate  the  intentions  of  the  parties.    Therefore  where  an  evident  mistalLe  has  been  made 
in  the  names  or  descriptions  of  the  parties  the  court  allows  the  recovery  to  be  amended.    Ckapwutn 
V.  BseoB,  Pig.  170.     Thtrbor  v.  Poitfry,  Pig.  171.     jifayor  v.  CimlifAiird,  t  Blackst.  Rep.  ISSO,    Lord 
▼.  Biaeow,  Barnes,  24.    So  where  a  mistake  has  been  made  iti  the  description  of  the  estate  intended 
to  be  comprised  in  the  recovery  the  recovery  will  be  amended.    Skimury,  Lvrd^  Pig.  l7l.    VniUe- 
wea  T.  Mmter9,  Pig.  172.    Brook  v.  Biddoipk^  ibid.    But   the  court  will  not  amend  the  parcels  in^ 
n  recovery,  unless  it  appears  on  the  face  of  the  deed  making  the  tenant  to  the  precipe  that  the 
incentionvras  to  include  such  parcels.    See  H.  Blackst.  Rep.  72.    Amendments  are  also  alk>wed  in 
the  writ  of  seisin  and  the  return  thereof.    See  tViUan  v.  Fmrfax^  Bamesy  S3,    ffinewa  t.  Ladsieyf 
t  WU<.  Rep.  2. 
(g)  A  few  other  pohnts  on  common  recoveries  may  be  noticed  here. 

A  reoove^  by  tenant  in  tail  after  attainder  for  treason  will  not  bar  the  remainders,  Jenk.  251. 
Idiots  and  lunatics  are  not  competent  to  suffer  common  recoveries,  though  if  an  idiot  or  lunatic 
docs  snflcr  one  and  is  vouched  in  nenoii  no  averment  can  afterwards  be  made  that  he  was  an  idiot 
m  fauiatie.  But  if  he  is  vouched  by  attorney,  evidence  of  his  incapacity  would,  it  is  presumed,  be 
nceived  and  tlie  recovery  defeated ;  and  evidence  of  incapacity  will  be  admitted  to  invalidate  the 
deed  making  the  tenant  to  the  prsctpe,  and  by  that  means  the  recovery  may  be  defeated.  £&r  B. 
|4f«tewiik*«  esse.  Cm.  on  Kec  186.  and  Humev,  Barton,  ih,  361. 

If  a  tenuit  in  tail  Is  disseised  and  releases  to  the  disseisor  he  may  nevertbelets  tufler  a  commim 
eoverj  wiiich  wUI  bar  tlie  estate  tail  and  the  remainders  and  reversion.  • 

The  owner  of  a  contingent  or  executory  interest  in  tail  cannot,  it  is  conceived,  by  a  common  re« 
iforeiy  bar  either  his  own  Interest  (except  by  way  of  estoppel)  or  the  remainders  br  reversion  ex- 
tant theieon  ;  myr  can  the  issue  in  tail  suffer  a  common  recovery  in  the  life  of  his  ancestor.    Aj>pre$B 
ipjaiisu,  Bcndloes,  cited  1  Keb.  991*    A  tenant  in  tail  after  possibility  of  issue  extinct  cannot 
'  a  leeovery,  p.  144.    But  a  tenant  in  tail  who  has  levied  a  fine  and  barred  the  estate  tail  may  still 
a  recovery  and  bar  the  remainders  and  reversion,  Cr.  2^6.  And  it  is  the  understood  opinion  of 
tprofesnioiiy  that  the  issue  in  tail  after  a  fine  by  bis  ancestor  may  al»o  bar  the  remainders  and  re- 
by  meitos  of  a  recovery,  ib.  227. 

•eineral  persona  are  tenants  in  common  or  Joint-tenants  in  tail  and  only  some  of  them  are 

tile  recovery  will  be  good  only  for  their  shares  $  or  where  husband  and  wife  are  tenants  in 

entireties,  neither  of  them  alone  can  bar  the  estate  tail  by  means  of  a  recovery  (3  Co.  5.) 

Ca  prejudice  the  other  of  th^m,  or  bar  the  issue  in  tail,  or  those  in  remainder  or  reversion* 

bmnTj  etue^   9  Co.  139.     Hob.^257.)     But  when  husband  and  wife  are   tenants  in  tail  by 

ics,  (tlint  is,  where  they  had  an  estate  to  them,  and  the  heirs  of  their  bodies  before  their  mar- 

\)  eitiier  of  them  alone  before  the  marriage,  or  the  husband  alone  after  the  marriage,  may  suffer 

■non  recovery  and  bar  the.estate  tail  in  his  or  her  moiety. 

a  tenant  in  tail  by  purchaae  under  a  marriage  settlement  made  by  his  ancestor  ex  porle  Mtttemt, 

-Che  reversion  in  fee  by  descent  ex  parie  matemA^  suffers  a  common  recovery  to  the  use  of  him- 

m  fee^   tlie    fee  acquired  by  the  recovery  will  descend  to  bis  heirs  ex  parte  patemA.    But  if  be 

the  estate  by  deaeeai  ex  parte  wuderu^f  and  suffers  a  recovery  to  the  use  of  himself  in  fee,  the 

^iriO  deseand    to  his  heirs  ex  parte  matenttt,    8ce  Jfiflrttn,  ex  dem»  Tref^oaweU  v.  Struehanf  1  Stra. 

li    1  Wife.  R^P*  ^*  5  T.  R.  107.  note.  And  it  is  the  same  as  to  copyholds.    See  Roe  v.  BoUwere^ 

»JL  104*  thom/pBL  query  of  this  case. 

^common  reeovery  operates  as  a  revocation  of  a  prior  devise  of  the  lands  whereof  the  recovery 
;  (IHgter  V.  Disier^  I^ev.  a.  106.    Marwood  v.  Turner,  3  P.  Wms.  163.^ unless  the  recovery 
jfbr  a  particnUr  purpoae,  in  which  case  it  nhaHoperateas  a  revocation  no  further  than  to 
chat  porpose. 

moMMi  recovery  suffered  by  a  tenant  in  tail  lets  in  all  preceding  incumbrances  that  he  himself 

ttght  npon  the  estate  and  renders  valid  all  the  acts  of  ownership  which  he  has  exercised  over 

-  tint  wnetber  snch  incumbrances  are  legal  or  equitable  ones ;  tlioiigh  as  to  equitable  ones  they 

not  be  cood  against  a  subsequent  incvmbvancer  or  purchaser  wilhout  notice  who  gets  the  legal 

^  O  a  estate  I 
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airanaieet  HM  ar«  made  bj  matter  otfaUf  tix.  hj  deeds 
attd  iiifltniineiits  of  writing  in  the  coimtry;  wherein  we 
most  stay  a  while  upon  the  learning  of  deeds  in  general, 
and  from  thenee  we  shall  descend  to  the  particidar  kinds 
of  deeds. 


ciLkT,m. 
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estate :  3  Atk.  S76p  And  although  a  racareiy  be  ^6rered  foi  a  partiealar  pavpoae  yet  it  wtU  oonfinn 
all  prior  iocambnnoes*  1  Clu  Cas.  119. 

Aa  estate  jMir  autre  «ie,  or  for  lives,  caimot  be  entailed  within  tli»  statute  tU  dsats.  Zmt  t«  Bmrm, 
ftV.Wvaa.ft6t,    Where  sach  aa  estate  is  limited  to  a  man  and  ^  heirs  of  his  body  soch  a  Itmiiatioa 

ews  what  is  termed  a  jwist  cntatV  which,  with  the  limitations  over,  may  be  barred  by  aUsoatioB 
fine,  (IFcKoMys  v.  CkafpUit  1  Bro.  P«  C.  457.)  lease  and  release,  {Duke  rf  GrqfUm  v.  Bamer^ 
a  P«  Wms.  tee.  note.  J^tfriMT.  fWtlcer,  1  Atk.  524.)  bargain  and  sale,  giant  or  sarrcnder,  (fit^ 
▼•  Aaiey,  2  Vein«  225.  Btafce  t«  JBUke,  3  Cox's  P.  Wms.  10.  note,)  or  m  eqnity,  by  articles  {Wu- 
ifl^ys  ▼•  Ckiiqrfef ,  fopra.)  And  it  woald  seem  that  it  may  also  be  barred  by  wuL  JOoe  r^  tMa^m^ 
6T.R.293. 

As  the  doctrine  relative  to  Ae  nsesof  &ies  has  beea  pretty  faUy  treated  o^  and  as  the  doctrin» 
n^ipecting  the  uses  of  recoveries  is  very  similar  to  it  it  will  not  be  necessary  to  do  much  more  than 
to  refer  to  what  has  been  said  on  the  former  sutject  See  ante,  page  ST,  note(n).  It  has  been 
hefiHre  noticed,  that  although  uses  cannot  be  dechued  on  a  bargain  and  sale,  yet  that  the  maUng 
of  the  tenant  to  thejmsc^  by  bargain  and  sale  does  not  prevent  uses  bemg  declared  of  the  recovery  i, 
for  the  uses  in  sach  a  case  are  not  derived  oat  of  the  estate  ofthebasfaiaet^  bat  oal  of  the«ilat» 
aftfaaiacoverar* 
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CHAP.   IV. 


Or  A  Dies* 


.      0f^      A  DEED  is  a  writing  or  instrtinient)  vritien  on  paper  or  ^^  ^^^ 
Go!'soper  lit  parchment,  sealed  and  delivered,  to  prore  and  testify  ^^* 

^**"P^         the  agreement  of  the  parties,  whose  deed  it  is,  to  the 

things  contained  in  the  deed  {a). 
JP^Moftlic        All  deeds  are  either  indented,  or  poll.    The  deed  in-  «.  Qt^ttupUx. 
Sl'mper         *»ftted  (which  is  that  which  b  called  an  indenture)  is  SjfSfSSa! 
liL«9. 143,     ^h^tt  the  paper  or  parchment  is  cat  and  indented.    And  ^^**^  ^^^'^ 
SIJIL  6.  S5.      it  is  defined  to  be  a  wilting  containing  a  conveyanoe,  bar-    . 
gain>  contract,  covenants,  or  matter   of^  agreement,    be- 
tween two  or  more ;  and  is  indented  in  the  top  or  side  an- 
swerable to  another  that  likewise  doth  comprehend  the 
self  same  matter.    And  this  is  so  called  because  it  is 
so  indented ;  for  albeit  it  be  called  an  indenture,  and  be- 
.gin  in  these  words,  Hcec  indeniuraf  ^e,  yet  if  it  be  not  ac- 
tually indc»nted,  it  i»  no  indenture.    And  on  the  other  side. 
If  it  be  not  so  called,  or  these  words  be  omitted,  yet  if  it 
he  indente^  it  is  an  indenture.    And  this  was  anciently 
'called  Chmtki  Ayrographata  vei  eommnnUy  because  each 
.party  had  his  part  (6).    The  deed  poll  is  that  which  is  plain 
^thout  -  any  mdenting,  when  the  parchment  or  paper  is 
polled  or  cut  even.    And  this  was  anciently  callea  charta 
ite  una  parte.    And  this  is  single  and  but  one,   which 
the  feoffee,  grantee,  or  lessee,  for  the  most  part  hath. 
The  deed  indented  is  also  sometimes  bipartite,  i.  e.  of  two 

Saris,  when  there  are  two  parties  and  two  parts  of  tlm 
eed.  And  then  commonly  the  feoffor,  grantor,  or  lessor 
hath  the  one  part,  vnd  the  feoB^,  grantee,  or  lessee,  the 
oth|y  part.  And  sometimes  it  is  tripartite,  u  e.  when  ther<» 
are  Ite^e  parties  and  three  parts,  and  then  commonly  each 
party  hath  a  part  of  the  inoenfnre.  And  sometimes  it  is 
quadripartite,  Sfe.  And  according  to  the  parts  thev  do 
seal  interchangealt^ly  one  to  another*  And  amongst  these 
parts  the  part  sealed  by  the  feoffor,  grantor,  t)r  lessor,  is 
said  to  be  the  principal  or  original,  and  the  rest  are  called 
but  accessary,  counterparts  or  copies^  amd  yet  all  of  them  Coontiftrpani. 

(«)T1wre  are  four  kinds  of  common  astnnui^  by  wbicli  lands  may  be  conveyed,  lat.   ifeeds  or 

fOMM,  which  are  assnrances  between  ^ivate  persons  made,  accordina  to  the  old  common 

the  Tery  spot  or  piece  of  tend  to  be  transferred ;  and  tlierefore  termed  deeds  in  pais,  or  la 

'eomitiy.    Sdly.  Matters  of  record,  or  assurances  made  in  the  King's  cpnrts  of  record.    Sdly. 

~iaeca  deriving  tbetr  effect  from  special  custom  prevailing  in  some  particular  places,  and  re- 

only  to  aoBse  particnlar  species  or  property.    4thly.  A  devise  contamed  in  a  man's  last  wiH 

rtamait,  wJnch  does  not  UkeeifectantU  after  his  death, 

Q  The  eases  in  which  an  indenture  is  essentially  necessary  to  the  validity  of  the  assurance  are  aol 

•    In  bargains  and  sales  under  the  statute  of  lorolments,  27  H.  8.  c.  16.  an  indentnra    is 

;  and  under  the  act  of  the  13  Eiiz.  c.  7.    the  conveyance  by  the  commissioners  nnder  a 

I  of  tmnkrupt  of  the  bankrupt's  real  estate  must  be  by  deed  indented.    And  irhere  a  ^om^t 

to  be  exercised  by  lodentote,  an  indenture  is,  of  course,  necessary. 


AOt  OF  A  DC^.  cHAr.iv. ' 

in  law  do  mike  np  but  one  enlire '  deed  (c).    These  deeds  LU.  >eet.  sri. 
•  P.  61.       also  are  Bometimefl  ■  in  the  first  person,  as  NateritU,  ^e,  *'*■ 
Me  A.  B.  ^c.  dedi  $■  eoiuxm,  i(v.     And  albeit  it  be  an 
indentnre  so  made,  yet  it  is  f^od  enougli.    And  some- 
times  they  are  made  in  the  third  person,  as  Hac  imkntura 
teMtatitr,  ^c.    quod  idem  A.  6.4*6.  dedit  If  ooKcei$U,  ifc. 
I  The  deed  poll  is  nsnally  made  in  the  6nt  person;  bnt  if  I'BW'flp'g- 
it  be  made  in  the  third  person  it  is  good  enough.    There  ^j*^^"  ^•* 
arediversotker  distinctions  of  deeds;  for  some  are  pnblio  vcsiSymb. 
Ithat  do    concern  coantiies,    some  of  the  prince.    And  lib,  t^vrM* 
some  are  private   between  particnlar  persons,  and  these  SecCW. 
private  persons  or  subjects.    And  these  onlv  are  intended 
oere.    And  of  these  some  are  absolute,  ana  some  condi- 
tional: some  are  lnro)led,  and  some  not  inrolled:  some 
,  concern  the  realty,  and  some  the  personalty :  and  some 

are  mixt.  And  gome  of  these  also  contain  matter  of  grant, 
or  gift;  amongBt  which,  feolTmenti,  gifts,  bargains  and 
"  sales,  grants,  uii  leases  are  the  cbtef.  And  some  of  them 
contain  matter  of  discharge,  as  releases,  acquittances,  and 
defeasances,  and  such  like.  And  soipe  of  them  contain 
odier  matter,  as  conBrmations,  and  such  like.  Or,  as 
others  distinguish,  some  of  them  are  conKtitutive  and  mak- 
ing, and  some  are  rcmls.-ory  or  in>i  raloi')'.  And  the  first 
aorlare,  some  of  them  rrc.itinj:,  i.  i:  mrh  ulicrobyany 
estate,  property,  or  oblii;ntian,  not  hasiiip;  essiiice  before, 
is  newly  raued  and  cr<>nl(?(],  as  the  Ursl  prant  of  a  rent, 
common,  way,  &c.  c.-tato  tail,  for  life,  years,  ^c.  And 
some  of  them  are  conveving,  i.e.  such  by  which  estates, 
properties,  and  the  likf.  being  already  created,  are  con- 
veyed to  others,  asfrotl'mcnts,  barj^ains  and  sales,  grants 
over  or  esnigomcnU,  siirrondera  and  the  like.  Those  that 
'are  of  the  last  sort,  arc   sncli  as  do  describe  and   testify  > 

some  precedent  contnict  for  a  duty  or  fact,  to    ho  paid, 
.  performed  or  done,  nUa^cd  or  discharged ;  nf  wUish  sort 

are  all  acquittances,  icka^cSj  aiid  other  such  like  matters 
of  discharge. 

j(«te,  ^*it  here  by  the  way,  two  things  are  to  be  observed.  See  Vol. 

1.  That  there  may  be,  and  are,  divers  other  kinds  of  deeds  ^jn.^put 
besides  those  which  are  named  before;  for  every  agree- 
ment pnt  in  writing,  sealed  and  delivered,  becometh  a  deed. 
And  attornments,  exchanges,  surrenders,  partitions,  an- 
thorities,  commissions,  licences,  revocations,  and  the  Eke, 
are  usually  made,  given,  done  and  granted  by  deed.  And 
there  are  divers  other  instruments  concerning  mer- 
chants and  other  affairs ;  if  therefore  any  of  these  be  done 
by  deed,  such  a  deed  is  for  the  most  part  subject  (o  the 
rules  of  deeds  herein  laid.  doiV-  2.  Albeit  that  feofiments, 
gifts,  bargains,  hsases,  attornments,  exchanges,  surrend- 
ers, and  such  like  things,  may  in  divers  cases  be  as  well 
made  and  done  w^^ou^  as  with  a  deed,  yet  if  a  man  will 

(c)  It  i*  »■"''""''*"  tl^  partic*  to  execqie  esch  part  of  Ihc  deed,  nliicli  rendere  tarb  an  original.  Bal 
■  coanterpart  of  a  dcrd  wliicb  bad  been  l(»t  Ii^  been  held  to  be  lafficient  evidence  of  inch  a  deed 
hsTlnB  b«en  eiecnted,  and  a  canvejanc^  decreed  accordingly.  Eyim  v.  £yt«,  Prec.  in  Ch.  11& 
Where,  liowevcr,  two  part*  or  a  deed  or  cbarler-party  bad  been  executed  and  one  pari  had  been  hit, 
tb«  Court  efCownonPIrai  refused  to  coiiipi^  llie  cbatttrcr  (o  Brant  inspcclion  and  a  copy  ef  (hi 
•dwipacL    6m  Slrttl  fi.  Bmmi,  6  Tua%,  ^cp.  aoi. 


r. 


«AP.  IV.  OF  A  DEED.  51 

HUike  his  claim  td  atiy  tMng  girmi  or  gtanted  by  tnch  feoff* 
nty  gill,  ^c.  by  deed,  the  deed  mast  be  sitch  a  deed  as 
a  good  aod  perCect  deed  by  the  roles  hereinafter  laid 
down. 
Co.  nper  •  In  every  deed  or  writing  there  are  two  parts  consider-    •  P.  6S» 

Iit6.ss9.        able:  l»the  external  or  material  part;  t.  e.  the  parchment  s.  The  parts  ef 
^  '    .  or  paper,  wax,  and  writing :  2.  the  internal  or  intellectual  a  deed, 

part;  t.e.  the  sense,  force,  virtne  and  operation  of  the 
words  and  matter  therein  contained.  And  in  the  writing, 
context,  or  matter  contained  in  divers  deeds,  as  feoff- 
mentSv  grants,  leases,  and  the  like,  there  are  certain 
formal  or  orderly  parts,  which  make  up  the  whole,  of 
which  the  law  doth  take  special  notice ;  as,  1.  The  pre- 
mises, the  office  whereof  is  to  rid^tly  set  down  the  name 
of  the  feoffor,  grantor,  lessor,  jrfl^flee.  grantee,  lessee, 
^c.QA  and  0.  comprehend  thHprtainty  of  the  thing 
graMp  or  leased.  And  herein ''H  some  deeds  there  is 
aisoTfecital  of  some  things  and  in  some  deeds  an  excep- 
Ift  tioa  of  some  part  of  the  thing  granted  before  by  the  deed. 

P*  3.  The  habendum,  the  office  whereof,  is  to  name  again  the 

feoffeei  lessee,  Sfc*  and  to  set  forth  what  estate  he  shall 
have,  and  for  what  time  he  sliall  hold  the  thing  given  or 
granted.  8.  Tlisfe  is  set  down  and  expressed  npon  what 
terms  and  conditions  the  estate  of  the  thing  granted  shall 
be  held.  And  therefore  there  is  sometimes  contained 
therein  a  tenendum,  to  set  forth  by  what  tennre  the  grantee 
•shall  hold  the  land  granted,^*  4.  A  reservation  or  rec^ 
dendum,  to  set  forth  by  wbinrent  he  shall  hold  the  land. 
I  5.  A  condition.     0.  A  warranty.    7.  Covenants.    8.  The 

conolvsioa  after  this  manner.  In  eujui  ret  teMiimonium,  ^-c. 

wherein  is  set  forth  the  date  of  ^^e  deed,  containing  Uie 

day,  montk,  and  year,  and  the  stile  of  the  king  or  year  of 

I  ear  I^eM.    And  ^  these  are  sometimes  contained  under 

the  premises  aa((fte  habendum^ 
Pl9V.  tS4.  AU  the  parts  ef  a  deed  indented  in  judgment  of  law  do  ^J.'^Vjy?""* 

i   »H.«.  «4,      makeup  but  one  deed,  and  every  part  is  of  as  great  force  dentcd*^^  « 
^  ^^  H^^     ^  ^^  ^®  P*"^  together,  and  they  are  esteemed  the  mutual  deed  poll,  with 
as*'  J  H  ^    deeds  of  either  party,  mi  either  party  may  be  bound   by  tlie  difference 
^  99n.e.    either  part  of  the  same.    And  the  words  of  the  indenture  that  is  between 
are  the  words  of  either  party.    And  albeit  they  be  spoken       "* 
as  the  words  of  the  one  part  only,  yet  they  are  not  his 
words  alone,  bpt  may  be  applied  to  tlie  other  party  if  the^ 
dp-nore  properly  belong  to  him :  for  evefy  word  that  is 
OTilpliul  shall  be  applied  and  expounded  to  be  spoken  by 
him' to  whom  they  will  best  agree  according  to  the  intent     " 
of  the  parties ;  and  they  shall  not  be  taken  more  strongly 
against  one,  or  beneficially  for  the  other,  as  the  words  of 

a  deed 
I  _  

te  Where  the  mme  of  the  grantor  list  been  omitted  in  the  granting  part,  tlie  court,  by  conttroction, 
lApplied  tlie  omiathm.  See  lYdkemg  v.  EUudoUf  2  Vent  41.  Butler  v.  EUon^  1  Cary's  Rep.  its. 
Wfcv.  LMMhert^  Alley n,  41.  And  where  in  the  granting  part,  the  name.  Of  the  grantee  hn  beerf 
•vHM,  bot  inserted  in  the  AefrendioN,  the  conveyance  ha»  been  held  to  be  good.  See  BuMUtrd  t. 
Cndfer,  Cro.  Eliz.  903,&c. 

($)  Before  the  statute  of  quia  em^^res^  the  tenendum  was  generally  inserted  to  shew  whether  the 

taw  wert  to  be  held  of  the  grantor  or  of  the  superior  lord  ;  bnt  ts  the  lands  since  the  statute  can 

Mrbe  Md  of  the  superior  lord  the  tenendum  has  become  imnecesMry  so  far  as  its  purpose  was  to 

!  flaw  efwhoft  the  huifU  should  be  held;  the  fcaaMlssitoOy  was  foraierly  used  to  signify  the  tenure  by 

which 
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t  deed  poll  sliall.    t  If  tlierefare  A.  by  bdentore  «oho9B.  t  ii  H.  7.  n. 
upon  eotidition»  and  then  doUi  enter  for  Uie  condilm  P^  Btna* 
broken;  and  in  this  case  it  hath  been  held,  that  if.  ni 
his  pleading  may  shew  forth  the  deed  that  he  himself 
sealed,  and  that  this  is  sufficient.    And  therefore  also  it  is 
thought,  that  an  indenture  made  in  the  first  person,  is  as 
good  in  law,  as  an  indentnre  made  in  the  third  person, 
*P.68«      when  both  parties  •have  to  this' pot  their  scab;  for  if  in  Lit.  Sect 
an  indenture  made  in  the  third  person,  or  in  the  first  per-  ^'^ 
son,  mention  be  made,  that  the  grantor  only  hath  pot  his 
seal  and  not  the  grantee,  then  is  the  indentnre  only  the 
deed  of  the  grantor;  but  when  mention  is  made  ths^  the 
grantee  also  bth  put  his  seal  to  the  indenture,  it  shall  be 
said  to  be  die  deed  of  them  both  (/)•  \ 

And  although  both  parts  of  the  indentnre  are  bat  as  oae  Fiache'tlBVi 
deed,  yet  the  part  of  ue  grantor  is  as  the  prinHMJ,  and  109. 
the  other  is  not  but  a  counter-part  (jr)«    And  thipHbie  it 
the  lessor  onlvseal,  and  not  the  lessee,  yet  it  is  as  good 
as  if  both  had  sealed ;  and  If  there  be  any  difference  be-  J 

tweenthe  parts  the  counter-part  shall  be  made  to  agree  i 

with  the  prmcipal,  and  it  shall  be  deeded  the  misprision  <rf  } 

the  clerk. 
Estoppct  This  deed  is  the  strongest  khid  of  deed  of  <he  two ;  for  Plow.  4S4. 

this  worketh  an  estoppel,  t.  e.  doth  bar  and  conclude  either  ^^* 
party  to  say  or  except  any  thing  against  any  thing  con-  aJ 

tainedin  it    For  if  a  lease  be  by  indenture,  both  parties  1| 

ar6  concluded  to  say,  that  Ae  lessor  had  nothing  (A)  in  the 
land  at  the  time  of  the  lease  made ;  so  that  if  the  lessor 
happen  to  have  the  land  after  by  purohase  or  descent,  the 
lessee  may  enter  upon  him  by  way  of  ccnchisioa,  and  the 
lessee  by  estoppel  shall  be  forced  to  pay  hu  Tent.  B«t 
it  is  otherwise  of  a  deed  poD,  for  this  is  commonly  but  of 
one  part,  which  is  sealed  by  the  feoffor,  lessor^  |fc.  only. 
And  this  shall  be  expounded  to  be  the  sole  deed  of  the  feof- 
for, lessor,  ^c.  and  tne  words  therein  contained  shall  be  said 
to  be  his  words,  and  shall  bind  him  only,  and  be  expound- 
ed altogether  in  adrantage  of  the  feoffee,  lessee,  8fe.  and 
against  the  feoffor,  lessor,  ^e.  and  this  doth  not  work  any 
estoppel  against  either  party  (t).    But  if  a  deed  be  in- 
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wMch  the  estate  mnted  wet  to  be  holden  \  vis.  Unmdwm  ptr  •ertHbim  Mi/tlore,  in  ftff<yt>,  tit 
•H^f  4v;  but  all  these  being  ndnced  by  the  statnte  IS  Cor.  2. «.  M.  bite  free  sad  Goomoi 
the  teaare  It  now  nerer  specified. 

(/^The  indeiitQre  In  the  third  penoa  Is  the  most  sare,  beeaase  it  Is  met t  csaunoaly  ased.  Go.  U 
SS9  b.  And  where  a  deed  is  oiade  between  two  parties,  end  oae  of  them  seats  and  deKvcrs  1 
part  and  the  Ather  does  not,  yet  the  deed  so  sealed  and  delivered  is  good  to  diarge  the 
aealioa  and  delhrerlng  It    Cro.  Ells.  S12. 

(jg)  Wh«i  Chete  are  several  parts  of  an  Indentnre,  it  Is  now  freqnent  la  piaefice  for  ail  the 
to  execute  every  part,  which  renders  them  all  equally  originals  or  principals. 

(A)  Bat  If  Oie  Indentnre  operates  In  any  degree  to  pam  an  interest  It  shall  not  take 
estoppel.    See  Co.  Lit.  and  Booth's  Opinion  printed  Cases. 

(OSrdfMTtf  astothe/evforandhfsior.    InCo.Litt.47b.it  Issaid,  if  thelease  bessadf 
faidented  then  are  both  parties  concluded ;  but  if  it  be  by  deed  poU  the  icsstt  shall  not  be 
to  my  that  the  lessor  had  nothing  at  the  time  of  the  lease  made ;  whereby  itaecm^  to  be  lm| 
the  leamrr  shall  be  estopped.— For  a  discussion  of  this  point,  see  Bac.  Abr.  Leases  (O)^  and  the 
cities  there  cited.    On  the  ground  of  a  deed  poll  being  solely  the  deed  of  the  fcotfer,  and 
exponnded  altogether  in  advantage  of  the  feoffee  it  was  fonaerly  doubted,  whether  if  i(.  by 
poll  granted  lands  in  fee  to  B.  reservnig  a  rent  vrith  a  chiuse  of  dbtrew^  whether  thin  daiase 
void  and  the  rent  a  rent  seek.    Bnt  it  is  now  held  that  it  is  gvsd,  for  the  feoffor's  aeceptai 
deed  poll  |s  snilicieBt  to  shew  his  wnmX  to  lak^  the  estate  apen  the  lenns  contained  inihe 
8elttv»ItfCct.p.  10. 


mkt.  I Y.  OF  A  DEED.  ^ 

'M.MEI.  deBtad  or  poU|  and  there  be  Iberein  reciprocal  covenimU 
Co.  B.  per  between  tnem  from  one  to  anotlier^  albeit  there  be  but  one 
^'IJJ^  1^1^  party  yet  if  each  of  them  leal  it  and  deliver  it  the  one  to 
t^sT^  ^^  other*  this  is  good  for  both  parties ;  and  each  of  them* 

that  can  get  the  deed  into  his  hand  to  shew  or  plead»  may 
take  advantage  thereof  against  the  other  (k).    And  in  this 
case  the  deed  is  usually  kept  by  one  indifferent  between 
them  both* 
8n  Gnaty  in-      Note  here  first  of  all,  that  some  deeds  are  void  from  the  5.  When  snd 
"**  beginnings  and  do  never  take  bffeet;  and  amongst  these  ]|!^»'?f^«?' 

some  are  absolutely  void  against  all  persons,  and  some  are  {J^li^o^^ln^  ^^ 
void  4>nly  to  some  purposes,  and  against  some  persons,  snffidiait;  and 
8ome  also  thai  are  not  void  from  the  beginning  are,  not*  when  and' 
withstanding,  voidable,  and  that  sometimes  by  the  party  T^^^!^^* 
lumsdf  that  made  them,  or  any  others,  ainl  sometimes  by  ^tdablea^ 
others,  and  not  by  himself.    And  some  deeds  are  good  in  mi^m. 
their  first  creation  and  wdl  made  at  the  first,  but  become 
▼oid  by  some  matter  ex  p0tt  fade  (/)•    And  this  may 
be  either  by  an  extrajudicim  act,  as  rasure,  or  the  like ; 
or  by  a  judicial  *  act,  t.  e.  when  by  the  sentence  of  a  court      ^  P.  54, 
a  deed  is  damned  and  made  voidywhiehiscalleda  vacalof  A  vacstof  a 
the  deed  (m).  «leed. 

To 
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{k)9o  1m  amy  take  advantage  of  it  if  be  can  give  evidence  of  its  contents ;  for  a  proferl  is  now 
iKld  not  to  be  necessary  wliere  tlie  deed  is  aTerred  to  be  in  tlie  bands  of  tbe  other  party,  or  to  be  lost. 

(0 And  some  tiiatat  tiiefttte  of  making  are  voidable,  may  be  made  good  by  some  after  act ;  as  a 
^i^^amibff kuhtmi  and  f0f  tf  tk$ti^^§  itmi  PtttdsriMg  rmt,  tU  kutbmtiJ^  ike  mftmce/iiikt 
fmt,  Ibb  ahstt  bind  her.    t  ttownl.  14t.    Ptmekum  ▼•  JLcfaie,  Cro.  Eliz.  749. 

I>ceds  may  be  avoided  In  different  ways  and  for  various  reasons.  Thus  in  the  case  of  a  deed  poi, 
tbe  sraaSBO  asay  disclaim  tlie  estate  intended  to  be  given  to  him.  Hot  in  the  case  of  an  indentnre,  If 
^  grantee  eaecutes  it  he  thereby  accepts  the  estate  which  is  couTeyed  to  him.  It  Is  said  that  a 
^Mmmmr  of  a  Avehold  estate  most  be  in  a  conrt  of  record,  becanse  a  freehold  shall  not  be  devested 
by  mere  words  in  jmu.  See  Butler  tmd  Bdcer'i  eau^  3R^«96.  But  terms  of  years  may  be  dis* 
cWawd  tniwls,  and  by  such  disclaimer  the  interest  wilt  be  devested.  3  Rep.  26  b.  Sadik  v.  Wkider, 
t  VfBt.  150.  And  with  respect  to  estates  of  freehold  the  usual  practice.  It  Is  believed,  now  Is  to 
by  deed  tn  pats.  SeeCVcicw  v.  JOiclcai,  4  Ves.  96. 
or  interlineation  after  the  execution  of  a  deed  avoids  it  where  it  is  altered  In  a  material  pait. 


f^gfif^e  ^ittbjll  Rep.  S6.  But  an  interlineation  or  addition  to  a  deed  where  made  before  the  delivery 
^  the  dflMianstiCntes  a  part  of  the  deed  and  is  therefore  good.  And  wlierever  there  is  a  raznre  or 
■tniinesilpPsnoh  rasnre  or  interlineatiou,  it  is  apprehended,  would  be  presumed  to  be  made  h^e 
cseciiani  of  the  deed,  nnless  there  was  proof  to  the  contrary.  In  tbe  case  of  FUzgtrM  v.  Fan- 
Tf  (Fits.  R.  e04.)  m.  interlineation  by  which  a  power  of  sale  was  enlarged,  was  presumed  tn  have 
Hide  at  the  time  of  the  execution  or  the  deed  and  not  after,  nothing  appearing  to  the  contrary. 
any  rasore  or  Inlerlineation  however.is  made  in  a  deed  before  it  is  executed,  it  is  advisable  to 
notice  of  It  in  the  attestation.  In  tlic  case  of  PagH  v.  Pagd^  (2Cha.  Rep.  187.)  blaid^s  In  a 
I  were  filled  up  alter  its  execution,  and  though  the  deed  i^as  not  read  again  to  the  party  nor  re* 
^eseeatad,  yet  it  was  held  to  be  good. 

If  the  sesd  of  a  deed  is  torn  off  by  accident,  or  destroyed  by  tfane,  tlie  deed  will  still  be  valid  not- 

ijhitnndiag  flw  old  doctrine  to  the  contrary.    NuhoU  v.  Hayw9odf  I^yer,  59  a.  and  Arral  v.  CAcyncy, 

409L    But  If  abend  or  other  instrument  ^except  an  instrument  which  actnaily  transfen  an 

isi  or  iisning  out  of  lands)  is  by  the  mutual  consent  of  the  parties  cancelled  by  tearing  off  the 

r  odbcrwise  defacinc  it,  such  instrument  becomes  void.    But  where  an  estate  or  interest  in 

sKtaaDy  passed  by  a  deed,  the  cancelling  of  the  deed  vriU  not  devest  the  estate.    Hudm$i*s 

Pre.  in  Ch.  f35.    Bsttoa  v.  Carlisle,  S  H.  BU.  Rep.  f 59. 

1)  Altko^gh  the  Courts  of  eonnnoii  law  have  a  jorisuiction  in  matters  of  fraud,  and  on  the  ground 

id  will  set  aside  deeds,  yet  it  has  long  been  the  practice  to  apply  to  a  Conrt  of  equity  for  thepor- 

' ^'ng  deeds  that  have  been  fraudulently  obtained ;  became  a  Court  of  equity  will  aUow  of 

adasit  of  cvidenre  which  are  not  permitted  in  Courts  of  law.    There  are  other  cases 

I  where  positive  fraud  has  been  practised  in  which  deeds  and  assignments  vrill  be  set 

il  Wmt  to  eater  felly  into  thissnbject,  would  exceed  the  limits  of  a  note :  It  may  not  however  be 

er  to  take  a  briefer  general  view  of  it     igmonoue  or  muapprekensiBm  ^  my  particvfar  /met  or 

a  gffeund  on  which  deeds  are  sometimes  avoided  ;  but  if  the  fact  or  right  is  from  its  nature 

il,  or  vraa  equally  unknown  to  both  parties  at  the  time  of  tlie  deed  or  agreement  being  executed, 

it  vpoodd  aeem*  there  is  no  ground  for  the  interposition  of  equity. 

iefmtmp </  ronsiif graf isn  is  alM  aground  on  which  deeds  or  agreeuients  may  be  avoided.  The'lnadr- 
howcrer  mnst  be  coanderable  to  iodoee  the  Court  to  Interpose,  (see  Mr.  Sugdcn^  v-^<iAr«  and 

Purchasers, 
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54  OF  A  DEED.  chap.  if. 

Tblni*9  reqni-        To  the  making  of  every  good  deed  containing  any  agree-  Co.  wpcr  lit 
titetomalLca    ment,  these  things  are  requisite.    1.  Writing:  i,e.  That  f3-'>«36.36. 
deed  good.        iibe  written  in  parchment  or  paper;  and  that  the  agree-  Co.  2.4. 4. 

ment  he  legallyand  formally  set  down,  and  he  sufficient 
in  law  for  the  composition  and  fram^  of  the  words.    And 
this  is  called  the  legal  part,  the  judgment  whereof  belongeth 
to  the  judges  of  the  law.  2.  That  there  he  a  person  abk  to  'P^^-  Sect 
contract,  and  to  he  contracted  with,  and  a  tiling  to  be  con-  ^^^*  ^^* 
tracted  for,  and  that  all  these  be  set  down  by  sufficient 
names  (it).    9,  Reading :  t,  e.  That  if  it  he  aa  illiterate  man  See  infia. 
that  is  to  seal  the  deed,  and  he  desire  to  hear  it  read,  that 
it  be  truly  read,  or  the  contents  thereof  truly  declared  to 
him.    4.  Sealing:  t.tf.  That  the  deed  so  written,  he  sealed  Seeinfta. 
by  the  party  or  some  other  by  his  appointment  {o\  for  a 
fortlier  testimony  of  his  consent  thereunto.    5.  Delivery  :  Perk.  Sect. 
«.  e.  That  the  dbed  so  written  and  scaled  be  delivered  ^^>^^         J 
by  the    party  or   some  other  by  Us    appointment   aa  ^ 

his  deed.  And  these  last  things  being  matters  of 
fact  are  to  be  tried  by  the  jurors.  6.  That  the  ground,  Secinfia. 
foundation,  end,  and  purpose  of  making  the  deed  be 
good  and  not  against  the  law.  Otherwise  in.  most  of  these 
cases  the  deed  isroid  a^-tai^io.  Also  in  some  cases  t^ 
perfect  the  contract,  and  make  the  conveyance  of  the  thing 
intended  to  be  passed  thereby  good,  some  other  ceremo- 
nies or    complements   are  requisite,   as    inrolment  (p), 

livery 

Purchaien,  2d  ed.  p.  70.)  unless  there  was  fraud  on  the  part  of  the  purchaser,  or  vsless  Uie  sctllorvAa 
in  a  situation  of  dimcnlty  and  distress  and  undue  advantage  taken  of  it;  for  tbop  the  fraud  or  tke  wdwa 
advantage  would  afford  a  ground  on  which  to  give  relief  although  the  inadequacy  of  price  was  nat  veiy 
considerable. 

Deeds  or  agreements  obtained  from  persons  of  weak  Intetlect;  persons  iaebrialed ;  by  dcceptioB  er 
misrepresentation  ;  by  undue  influence,  as  lyy  a  present  from  a  child,  or  a  guardian  fran  his  ward 
soon  after  he  comes  of  age  ;  will,  generally  speaking,  be  avoided  or  set  aside :  So  bonds  or  a^trecncnts 
for  procuring  or  bringing  about  marriage,  (commonly  called  marriage  brokage  bonds),  will  be  alaa 
set  aside ;  as  will  agreements  between  some  of  the  parties  to  a  marriage  contract,  where  siieb  agree* 
Bients  are  in  dero|i:ation  to  or  inconsistent  with  some  other  agreement.  And  in  some  cases  aettleiBents 
arade  by  women  of  their  fortunes,  without  the  knowledge  of  their  intended  husbands,  uoHrhe  set  aai4a 
hi  equity.  But  ibr  further  informadon  on  several  of  me  above  subjects^  see  Treatise MisfttluuL bM^ 
pages  363.  494.  and  319.  i^ 

(a)  The  names  of  the  parties  are  to  be  so  inserted  in  deeds  as  to  ascertain  them ;  and  thefAre  kTlhcva 
be  Sufficient  shewn  to  ascertain  the  grantor  or  grantee,  and  to  disttniruiA  them  from  afi  otbeia^  Iha 
jpraat  will  be  good.  The  name  of  the  grantor  or  grantee  is  not  put  in  the  deed  to  any  otber  Intcif 
bat  to  snake  certainty  of  the  person;  and  therefore  if  the  Duke  of  Suffolk  by  the  name  of  JDwlMttif 
Suffolk^  without  bis  name  of  baptism,  grant  annuity,  &c.  it  is  a  good  grant,  because  thtre  are  no  vmM 
Bukes  in  England  of  that  name,  see  Perk.  s.  36.— So  if  a  grant  be  made  to  T.  and  Eten  his  vrife,  ivbea  il 
truth  her  name  is  Euulm^  yet  the  grant  is  gqod;  for  ^ing  called  the  wife  of  T.  reduces  it  to  a  wM 
ficicnt  certainty.  S  Kolf.  A  b.  43.  ,  ^ 

Wiiere  there  are  two  persons  of  the  same  name,  and  tlie  deed  does  not  shew  wbieh  of  tfacm  b  the 
son  meant,  vet  it  will  not  be  void  on  tliat  account  for  uncertainty ;  but  upon  the  rule,  cerimmemi 
eait^  redd%  jpotesf ,  the  person  meant  may  be  aven'ed.    If,  however,  the  evidence  iails  In  aacer^-^ 
the  grantee^  then  the  deed  is  void  for  nncertalnty.    In  conveyances  by  or  to  corporatieos,  the 
ration  should  be  described  by  its  proper  name  in  onler  to  distinguish  from  all  other  corporations* 

(o)  It  seldom  happens  that  tlie  grantor  or  other  party  to  be  bound  by  the  deed,  either  actually 
it  himself,  or  that  it  is  sealed  by  any  third  person   by  his  express  appointment :  The  seal  is  nsmm" 
fixed  bv  me  person  professionally  eniployeo,  and  the  grantor,  or  other  party  to  be  bound  by  tlae 
Vecognizes  the  seal  to  be  his  ;  and  his  delivery  without  any  other  ceremony  would  amount  to  s 
option  of  it ;  for  althongh  it  is  essential  that  the  deed  should  be  uaUdy  yet  It  appears  to  be  alt 
bamaterial  by  whom  the  seal  is  affixed.  -^ 

*  (p)  In  bargains  and  sales,  under  the  statute  of  the  f7  Hen.  8.  c.  16*  the  freehold  would  9eem  toj 
belbre  inrolment,  for  the  inrolment  is  said  to  have  relation  to  the  execution  of  the  deed.  If,  Iso^vc 
the  bargain  and  sale  is  not  enrolled  within  due  time  (six  lunar  months),  then  it  will  be  aboolnte^l 
unless  it  can  operate  in  some  other  way— as  a  covenant  to  stand  seised,  the  grant  of  a  reversioas^ 
In  tlic  i^olraent  of  the  conveyance  of  a  bankrupt's  freehold  estates,  by  the  ■coaimlssiiMMrBy  vnJq 
ai  t  of  the  13  £lu;«  c*  7.  (commonly  called  a  bargain  and  sale,  aithoogll  not  pertiaps  with  atrkr^  ipij 
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« 

livery  •€  seisin  (q),  attommelit  (r) ;  otherwise  the  deed  in 
mmtt  at  least  becometh  fruitless  and  vain.  For  a  deed  may 
bevoidy  either  for  Hhat  the  writing  is  not  on  parchment 
or  papet*;  or  being  so,  is  not  legally  and  formally  drawn ; 
or  being  so,  there  doth  want  a  person  able  to  give,  or 
make,  or  capable  to  have,  or  take,  or  a  thing  to  be  con- 
tracted for;  or  if  so,  for  that  it  is  not  duly  sealed  and  de- 
livered ;  or  if  so,  for  that  it  is  not  tmly  read  at  the  time 
of  the  sealing  and  delivery ;  or  if  so,  n>r  that  it  is  made 
void  by  some  special  law,  as  being  made  npon  an  nsnriona 
contract,  by  dnrcss,  or  the  like.  Or  it  may  at  least  in 
I  part  lose  its  force  afterwards   by  neglect  of  inrolment, 

livery  of  seisin,  or  attornment,  in  cases  where  these  things 
are  requisite, 
iftrrk'.  Sect  Every  deed  well  made  must  be  written,  £•  e.    The  agree-  !•  ^n  respect 

■b.  Co.  super  mentmnst  be  ail  written  before  the  scaling  and  delivery  of  thewritii^ 
^tt7l.  ^£|l .  f^^  j£  ^  j^jiu  g^jj  j^^  deliver  an  empty  piece  of  pa-  ^  *  ' 

per  or  parchment,  albeit  he  do  therewithall  give  command- 
ment that  an  oUigation  or  other  £!katter  shall  be  written  in 
it,  and  this  be  done  accordingly,  yet  this  is  no  good 
f]Co.sopcr  deed.  2.  Tliis  writing  must  boon  paper  or  parchment, 
Y!'^^'t99  ^^^  '^^'^  agreement  be  written  kn  a  piece  of  wood,  linen, 
trilie.  9. '  *  ^^  ^^^  <>^^  ^^^»  A  atone,  or  the  Ukk,  and  this  be  sealed 
^Ca.s.3.     ,  .  ttnd  delivered;  this  is  no  good  deed(«).    ^  Hut  it  may  be 

written  in  *  any  language,  or  in  any,  hand.    And  therefore      «  p.  q^ 

it  is  held  that  a  deed  written  in  French  or  Latia^  and  in 

;  j^  Text,  Court,  or  Roman  hand,*  as  is  good  as  a  deed  writ- 

L-Vlk.  Sect,    ten  in  English  and  In  a  Secretary  hand.    *  And  albeit  the 

^  writing  be  beside  the  lines,  or  the  lined  be  written  crooked, 

''Peik.  Sect.     7^^  ^is  viH  not  hurt  the  deed.    ^  And  if  there  be  any 

iS5.  Co.  taper  alteration,  rasure»  or  interlining  made  in  any  part  of  the 

,  M^*t5.  deed  before    the  delivery  of  itj  this  will  not  hurt  the 

deed  (t)»    But  in  such  cases  it  is  policy  to  make  a  Memo- 

randum  oi  it  upon  the  back  of  the  deed,  and  to  give  the 

«        witnesses  notice  of  it;  for  otherwise  if  it  be  in  any  place 

iriety)  no  interest  passes  to  the  assignees  till  inrolment.    Tliis  act  however  does  not,  like  the  act  of 
'  ifab  8.|M^ribeaay  particular  time  for  tlie  inrolment.  Thongh  by  a  bargain  and  sale  the  freehold  seems 
l»  ^tmJigtiipe  imrolment,  provided  the  inrolment  is  dqly  made,  yet  it  has  been  held,  that  if  a  man  pur- 
"  IMS  l^jMate  pi4  takes  the  conyeyance  by  bargain  and  sale  and  before  inrolment  grants  a  lease 
m  esine,  that  the  lease  is  void,  and  is  not  rendered  good  by  the  subsequent  inrolment  of  the 
and  sale.  See  Mum  v.  Motrieey  Cro.  Car.  ilC    The  doctrine.however  that  the  lease  U  twid, 
to  be  open  to  much  doubt,  for  even  if  it  was  not  aood  as  passing  an  interest,  (though  it  is  con- 
red  it  wwld),  yet  it  would  be  good,  it  Is  presamed,  by  estoppel,  .9ee  3  Dnmf.  and  EasfsT.  E.  57 i. 
'lexf.  Rep.  68.  and  6  Mod.  858. 


the  deed  to  be  perfected  by  compelling  the  feoffor  to  give  livery  of  seism,  see  1  Vera.  196. 
Attmrmnent  u  now  in  almost  every  case  unnecewary  ;  but  for  fartlier  information  on  this  subject 
die  chapter  on  Attnmment. 

1  Weed  or  stone  may  be  more  durable  and  linen  less  liable  to  erasures,  but  writing  on  paper  or 
It  unites  in  itself,  more  perfectly  than  any  other  way,  both  those  desirable  qualities ;  far  there 
ing  else  so  durable  and  at  the  same  time  so  little  liable  to  alteration.  And  in  order  now  to  give 
validity  to  a  dee(|  the  paper  or  parchment  on  which  it  i^  written  must  be  impressed  with  the 
stamps,  otherwise  it  cannot  be  given  in  evidence.  Tlie  hiws  however  which  require  deeds  to 
ped  do  not  prevent  their  legal  effect  and  operation  where  they  are  not  stamped  or  not  pronerly 
I,  b«t  only  prevent  their  bemg  given  in  evidence  till  they  arc  properly  stamiied*.  The  omissioii 
ne  of  the  proper  stamp  when  the  deed  is  executed  is  not  material,  provided  it  is  affi&ed  before 
>fad  Is  prodncea  in  evidence. 
')fkt  tKfraj  page  53^  latter  part  of  note  ll}|  on  the  subject  of  rasurcs  and  interlineations.     . 

materialt 
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malerial,  as  in  tbe  name  of  the  grantor,  gratatee,  in  the 
limiting  of  the  estate*  or  the  like,  and  espeoally  if  it  be  in 
a  deed  poll,  the  deed  is  greatly  aaspicitas.    8.  Tbe  matter  S]  Co.  Mpcr  ,  \ 
written,  must  be  legal  and  orderly  for  manner  and  mat*  Ut.225. 
tar,  t.  e»  There  must  be  words  sufficient  to  set  forth  tbe 
agreement  and  bind  the  parties;  for  a  deed  may  be  toid 
and  lose  its  virtue  ia  all,  or  part,  for  repngnancy,  incer- 
tainty,  and  divers  other  matters :  (whereof  see  in  exposi- 
tion  of  Deeds,  mfra.)  Bnt  it  is  not  material  whether  the 
deed  be  in  the  nrsi,  or  in  tbe  third  person^  so  as  the 
words  be  aptly  applied.    For  if  a  deed  poll  be  in  the  third  Ftts.  Fiit  ft 
person,  viz.  f^wdpre9em  scnphiai  lestoftir,  ^c.  ^nod  kkm  A  t^^"^^^^  ^ 
dedU^tradidii,  ^e.    Or  an  obligation  be  in  the  third  per-  "^^^ 
son,  viz.  M^quiod  L  S.  debet  L  D.  £20,  Sfc*  these  are  good 
deeds  notwithstanding  tbe  stafute  of  38  ^  3.  c  4.  which  is  j| 

meant  only  of  obligations  made  beyond  tbe  seas.    So  if  fl 

the  words  of  a  deed  indented,  mn  in  the  first  {person,  it  ^ 

is  as  good  as  if  it  were  in  the  third  person*    Neither  is  it  Co.  5.  iff  i. 
.  neeessary  that  the  EngRsh  or  Latin  whereby  it  is  made,  ^'  ^. 
be  true  and  congruous;  for  false  and  incongruous  Latin  or  'fi|^b.sf' 
English  seldom  or  neverhurteth  a  deedf:  for  the  rules  are, 
Fnita  orthograpkia  turn  fKal  ckartam*    Falm  grommaiiea 
41011  mtiat  eoncetsiflwew.    Neither  ia  it  neeessary  that  every  Co.  npcr 
deed  have  all  the  patts  of  a  deed  before  set  down,  as  pre-  lit*  6. 
mises,  HabemduMf  ^c.  for  a  deed  may  be  good  without     » 
Habendm^f  warranty,  reservation,  or  covenant.    And  a  Co.s.  5. 
deed  is  good,  albeit  these  words  in  the  close  thereof*  Jk  ?^^^^*  ij% 
ct^'uf  rei  tuHmcnimm  tigiUMlm  meum  apponU^  be  omitted ;  ^*^*^'<«^^Mv^ 
and  albeit  there  be  no  mention  made  in  the  aame  tfe«t  the  ^^ 

deed  was  sealed  and  delivered ;  so  as  in  truth  it  be  duly 
sealed  and  delivered,  and  the  sealing  and  dehvery  can  be 
proved  (tf).    Also  a  deed  is  good  albeit  it  mention  no  time  Co.  2.  5.  5. 
or  place  of  date  or  making,  or  have  a  false  date,  i.  e.  be  |^^* 
dated  at  one  time  and  delivered  at  another;  and  albeit  it  p^^  g^f 
have  an  impossible  date*  as  the  30th  of  Fe6nuiry,  or  the  190.* 
like,  for  anciently  until  the  time  of  .£'.2.  and  £.3.  the  Co.  laper  liU 
deeds  had  no  date ;  because  ih6  law  was  then  held  to  be,  ^' 
that  if  a  deed  were  dated  before  the  time  of  memory  it  was  4 

not  pleadable,  except  it  were  of  record,  hut  it  might  have     -^  ' 
been  eiven.in  evidence.    But  he  that  doth  plead  such     ''^;  ' 
a  deed  without  any  date,  or  with  such  an  impossible  date^ 
must  set  forth  the  time  when  it  was  delivered  (x).  ^ 
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(«)  Deeds  n^Mle  ia  pofsoaDSC  of  powers,  where  the  power  oot  only  requires  sealing  and  deliverii^ 
that  such  sealiof  and  delivering  sboidd  be  atieHed  by  a  certain  number  of  nvitnesscs,  there  not  only 
aeali^g  and  delivering  are  necessary,  but  it  is  neeessary  that  menium  should  be  made,  by  way  of 
ation,  of  such  saaliag  and  deliveria|,  otherwise  the  deed  will  be  entirely  void  at  liw,  and  if  not 
into  for  a  valnalde,  or  at  least  meritorious,  consideration  will  receive  no  aid  in  equity ;  bat  for 
iofonuation  on  this  subject,  see  Mr.  Sa/^ea's  valuable  Treatise  on  Powers.    Deeds  under  powen 
aometaaet  required,  by  tbe  power,  lo  be  ngiud  as  welt  as  sealed  and  delivered,  and  the  signing 
ing  and  delivering  to  be  Jlittted  by  vrltnesses ;  and  wherever  this  is  the  case  the  attestation  al 
contain  the  word  s^gu/d,  as  well  as  tlie  words  '*  sealed  and  delivered."    The  omissioa  however,  la 
attestation,  of  the  wotd  <*  signed/'  is,  in  certain  cases  of  deeds  executed  before  the  passing  of 
act  of  the  54  Gt^,  S.  e.  168.  remedied  by  this  act.    In  creating  powers  of  appointment  to  be  exe 
witli  certain  forms  or  solemnities,  it  is,  generally  speaking,  the  best  merelv  to  require  the  deed 
sealed  and  delivered,  (soyia^  %othimg  ahwLi  sigm»g)  and  then  tliere  will  be  little  probability  that 
will  beany  error  in  the  attestation.  . 

(X)  .See  accordingly  DodAon  v.  Kttyesj  Yelv.  193*  If  two  deeds  bear  date  the  same  day  and  are  nm 
fe«t1y  but  one  a^rcemeut,  that  shall  be  presumed  to  be  esiecttted  irst  which  will  support  the  el«i^rl 
tent  o(  the  parties.    Toylor  vv  UordCf  1  Burr.  106. 

Tl 
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Ga.ii.7S.  The  second  ihmg  required  in  every  well-made  deed  is,  $.  In  respect 

JJ*J-  ^55r  ^^^  *^®  person  making  it  he  able  to  give,  grant,  malce,  or  of  the  penom 
jwu  seet.  1.  j^  ^  ^^^^  contained  in  it;  that  the  person  to  wliom  it  is  ^^'^J^'ma't- 
See'Offant,  made  be  capable  of  the  thing  to  be  given,  granted,  made  ^„  themnT  * 
iafn.  or  done  thereby;  for  if  it  be  made  by,  or  to  any  such  per- 

rjjSkLLjLLu   •^nsaaare  disabled,  asinfiintsj^),  aliens  (z),  women  co- 
^i^^j^Tinbl  le.  ^^^(^)»  persons  attainted  of  treason  or  felony  (6),  idiots(c)» 

and  snch  like»  it  will  be  void  in  all  6r  pari.  JBnt  any  person 
Batnral,  male  <v  female^  or  politic,  a^  sole  corporations^  or 
corporations  aggregate  of  many,  ecclesiastical  or  temporal, 

■ 

(f )  Deeds  or  cootraets  made  by  an  intat  from  which  ao  apparebt  heiMfit  eao  atise  to  htm  are  con- 
sidercd  as  absolutely  Toid.    But  snch  as  he  amy  deriTe  a  beaefit  from  are  only  voidable ;  and  when  he 
comes  of  age  he  may  either  affirm  or  avoid  tiiem  as  he  tbloks  fit.    There  are,  however,  some  excep- 
tiaas  to  the  cenerality  of  this  observation;  as  is  in  the  case  of  marriage  contracts  entered  into  by 
iUats,  whid,  genecdly  speaking,  are  biodina  upon  them*    (See  Treatise  oa  Settlements,  p.  if  A 
raa  by  tiie  costom  of  gavelkiad,  an  iafimt  af  the  i^  of  filteeQ  yearst  nay  convey  his  huds  by  feoi^ 
'meat  with  livery  frcprii  wuam,   (See  Robinson  onGavelkiad.  193.)   And  in  the  case  of  simek  v* 
Parssas,  3  Borr.  1794,  it  was  laid  down,  that  where  on  Infant  u  oonpcUable  %»  do  any  particnlar  act» 
his  doing  it  shall  be  biadittf  upon  him  when  he  oomea  of  age.    In  that  case  en  iii^nt  mortgagee  had 
eoDv^inl  the  legal  estate  without  any  direction  from  the  OMttl  of  Ohanoery  or  Evehequer  under  th» 
act  of  ther  ilaa.  c*  19^  and  it  was  held  that  the  oaaveyaiioe  was  good»  or  biadkig  upon  the  infimt 
whm  he  caam  of  aae.  The  authority  however  of  thii  case  ia  jas^  oalled  in  <|ttealioD.    By  the  act 
however  just  notfceo,  infant  mortgagees  and  trustees  are  bompellable  to  eonvey  under  tlie  direction 
of  the  Court  of  Chancery  or  Excbeooer. 

(s)  The  policy  of  the  hiw,  federally  speaUag^  pteUbltB  atteas  Ivom  aeaidriag  real  estates  <o  thek- 
sva  ass.    An  alien  Mend  however^  who  is  a  merchant^  amy  hold  tk  lease  mr  yeaia  of  a  hoase  for  an 
habitation  so  long  as  he  resides  withia  the  teahn.    Co.  litt.  S  (b.)    So  with^  the  kmg's  licencty.  a» 
alica  amy  parchase  and  bold  any  estate  either  freehold  or  leasehold.    An  aUeo  who  has  been  natii* 
'  laliaed  ia  ander  ao  disability  to  purchase  and  hold  lands-;  and  he  may  hold  even  lands  which  he  par- 
chased  hefbre  his  nataraliiation  if  no  prior  office  be  found ;  for  aa  act  of  naturaliaatioa  cancels  ali 
aataeedcBt  defects.    Analien  whohasheeaaMdeactoaiaeK  amy  bold  haad^^UBAased  ^sr  hia  dent>. 
mthm,  thofgh  not  such  as  he  purchased  before^  unless  the  letters  of  dcaigalion,  gcilited  befese  ofic»^^ 
foand>  confirm  his  estate  ia  tlieas  and  then  he  may  hold  them.    It  is  to  be  usderstood^  than  an  alieto 
as  aadcr  ao  disability  to  jwr^JUss  laadst  hut  only  to  hold  them  for  hit  oasa  hene/U,  He  holds  them  in  faoa 
for  the  benefit  ofthe  fcin^,  and  the  king  upon  oAeelbaad^  shall  have  ibem  bv  his  paerogativo.    Audi 
I    the  aUea  can  make  ao  ahenalion  of  them  ;  for  immediateh^  upon  otfee  fimnd  iie^i  mest  ia  the  kiog: 
notwithstanding  any  prior  attorapted  alicnatioa.    And  if  aa  allea  pniehases  ia  the  aama  of  a  tras- 
I  toCL  the  kiag  will  have  the  same  right  as  if  the  purchase  had  been  made  ia  the  alien's  own  name.    If 
^   indeed  the  tsastee  shottid  sell  Ae  estate  to  a  person  who  had  no  notice  of  the  trust  fot  the  alien  ia  fimh 
case,  it  is  conceived,  tlm  tight  ofthe  king  vroaM  he  defeated. 

(a)  Oeoerelly  speaklagy  itoeds  execatcd  by  married  wosaen  (eaoept  a  oueen  eoasort)  for  the  purpose* 
of  coaveying  away  their  estates  are  absolutely  void,  aad  noi  merely  voidable.  See  however  toe  case' 
af  a  fine  where  levied  by  a  feme  covert  as  a  rome  sole.  ante,,  p.  7.  note  (w).  And  tlie  ackaowledgemeat 
after  the  death  of  Im  husband  of  a  deed  exeouted  during  covertare,  may  in  some  cases  amount  to  % 
ifrdeliveiy,  aad  to  atadee  it  void.    Ggodrighi  v.  Arophoa^  Cowp.  Rep.  sot.. 

A  amrrwd  womaa  may  wirimat  her  hartiand  exncnce  a  mere  naked  mithority,  whether  given  befinre  en 
allei  e«reitaf«y  aadthooghs  no  special  words  are-  useti  to-  dispense-with  the  disability  of  covesture.. 
Aad  the  rule  is  tbc  MMDto  where  both  an  interest  aad  an  aathority  passtotlie  wiie^  provided  the  asitho- 
lily  ia  eoUatenl  to  and  does  not  flow  from  tlie  interest.  (See  Mr..  S^dm.'s  Treatise  on  Powers.)  A 
muricd  anwaan  amy  ake  eoavcy  hindi  in  performanee  of  a  condition  wlieae  sach  leads  are  vested  in* 
hsr  en  eoaditioa  to  eonvey  to  o^m. 

A  power  Uk  eonvey  laadaia  new  frnyratly  given  to  asarried  women,  bv.  moanaof  a*  eoavtyance  t»< 
uses.   See  Treatise  on  Marriage  Settlementap  p..  334^  where  tliis  subject  is  ftllg^  treated. 
,       If  a  hashand  alnures  the  realm,  oa  is  banished,,  be  is  theseby  become  cwiUUr  montmu^  and  his  wife 
is  eawidercd  as  a  Mme  sole  and  amy  act  in  all  things  as  if  her  husband  were  naturally  dead. 

{h)  Persons  attointod  of  trcnwa^  firiony,  oe  pnemaaire,.aie  iacapable  of  ooBveyina  away  their 
sslaiea  liemthe  time  when  the  ofieaeewas  committed  provided  an  attaindea follows;,  forotlierwise- 
*a1da»  woald  he  defedtodbof  has  forfiutAiM,  and  the  lord  of  his  esclieat. 

(#)  Au  deeds  and  iattramcnti  exflcnnd  by  idiots  and  lonatics  are  totally  vold,.tUongh  by^flie  com* 
msn  law  nsither  an  idiohor  laaatic  could  avoid  his  own  deed.  For  fulleiv  information  nowever  On  tlie- 
lea  if  ilaling  to  idiots,  aad  lunatics^  see  Mr.  Csllmjon's  Treatise  on  the  subject,  and  also  see  Mr^ 
'Ptofchrajpii^  Tttatise  on  Equity  ;  and  see  saprei  pages  6  and  49.  notes  (t)  and  (g ),  rehitive  to  fines  and^ 
Weoftrics  by  persons  aoa  sompss  snaUts.  By  the  stat.  4  Geo.  9.  e.  lO.  Idiotu,  lunatics,  and  persons. 
I  am  <smpts  flMBris,  being  trustees  or  mortgagees,  or  their  cemmltteeS|  are  enabled,  to  convey  underr 
I     llMkmoit«ftheCoutto£Cfaancei;y« 

nan 
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not  disabled  by  law,  may  gif  e  or  take  by  deed.    Also  there 
mnst  be  some  matter,  whereabout  the  contract  may  be 
conversant.    It  is  therefore  said,  that  in  every  grant  d|ere 
must  be  grantor,  grantee,  and  a  thing  to  be  granted,  mA 
in  every  obligation  an  oyi|or,  obligee,  and  thing  to  which  ' 
the  obligor  b  bound :  anilvo  of  feoffments  and  o&er  deeds. 
S.  In  respect        '^^  third  thing  required  in  every  well-mad^  deed  is,  Co.f.9.it.9r. 
of  the  readb^    That  if  the  party  that  is  to  seal' it  be  a  blind  or  an  illiterate  14  H.8.S& 
0^it.  man,  and  desire  to  hear  it  read,  that  it  be  so ;  for  if  such 

a  man  be  to  seal  a  deed,  and  he  desire  to  hear  it,  or  to 
hear  the  contenTs  of  it  read  or  declared  to  him  first,  and  it 
be  not  done,  and  he  afterwards  teal  and  deliver  it,  this  is 
no  good  deed*  So  if  upon  or  without  any  such  request 
made  by  him  that  is  to  seal  and  deliver  it,  the  party  him* 
self  to  whom  it  is  made,  or  a  stranger,  shall  reaid  the 
deed,  or  declare  the  contents  jthereof,  falsely  and  other- 
wise than  in  truth  it  is,  the  deed  will  be  void,  at  least  for 
80  much  as  is  so  misread  or  misdeclared.  But  if  the  party 
himself  that  is  to  seal  and  deliver  it,  before  the  sealing  and 
delivery  thereof  cause  another  that  is  a  stranger  covmoualy 
to  read  it,  or  to  declare  the  contents  thereof  fftlsely  to  him, 
and  otherwise  than  it  is,  of  purpose  to  make  the  deed  void, 
this  will  not  hurt  the  deed.  So  if  the  party  that  is  to  seal 
the  deed,  can  read  himself  and  doth  not,  or  being  an  illi- 
terate or  a  blind  man,  doth  not  require  to  hear  tiie  deed 
read,  or  the  contents  thereof  declared,  in  these  cases  al- 
beit the  deed  be  contrary  to  his  mind,  yet  it  b  good  and 
anavoid|d»le  (<0« 
4w  In  Inspect  The  ftmrth  Uiing  required  iq  every  well-made  deed  is.  Terms  ef  Che 
•f  the  sealing  That  it  be  sealed:  but  this  sealing  of  deeds  in  times  past  l^w. 
•fit.  n^as  not  used,  for  the  Saxons  used  only  to  subscribe  tneir  JJj*'^"*"^ 

names,  and  to  add  the  sign  of  the  cross,  and  to  set  down  a  C6.V  4.* 5. 
great  number  of  witnesses.    And  afterwards  the  Normans  F^k.  Seel, 
brought  in  with  them  the  sealing  of  deeds ;  but  by  degrees,  i^« 
for  first  the  Kings  and  a  few  of  the  nobility  used  it,  and 
to  seal  with  their  scab  of  arms;  afterwards  all  the  nobility 
used  it,  and'then  the  gentlemen,  and  about  the  time  of 
E,  3,  all  men  began  to  use  sealing  of  deeds,  which  hath 
been  continued  ever  since,  so  that  now  it  is  of  necessity, 
in  so  much  that  if  a  deed  be  never  so  well  written  beifere 
•  p^  51^^      and  delivered  afterwards,  yet  if  it  be  *  not  sealed  between 

(e)  the  writing  and  delivery,  it  is  not  a  good  deed.  But  ^«»^-  ***^*  ji 
if  a  stranger  seal  it  by  the  allowance  or  commandment  *^*  ^^*"  *^ 
precedent,  or  agreement  subsequent,  of  him  that  b  to  seal 
It,  before  the  delivery  of  it,  it  is  as  well  as  if  the  party  to 
the  deed  did  seal  it  himself.  And  thereforaif  another  man 
seal  a  deed  of  mind,  and  I  take  it  up  after  it  is  sealed  and 
deliver  it  as  my  deed ;  thb  is  said  to  be  a  good  agreement 
to,  and  allowance  of  the  sealing,  and  so  a  good  deed. 

V 

{i)  A  deed  mntt  be  read  whenever  any  of  the  parties  reqnir^it ;  if  not,  tke  deed  wlU  b^  void 
the  party  reqairinf^  it  to  be  read.    If  a  person  can,  he  should  read  it  himself;  and  if  he  be 
illiterate,  some  other  person  should  read  it  for  him.    In  the  case  of  Betmet  ▼•  Fade  a» 
S  Atk.  397.  the  lact,  that  neither  the  rough  draft  of  the  conveyance  nor  the  engrossnicBt  of  ll 
read  to  the  grantor  before  the  execution  of  the  deed,  was  held  by  Lord  Hardwida  to  be 
•f  frand,  and  was  one  of  the  grounds  upon  which  he  relieved  against  tlie  deed  in  that  case. 

(e)  See  next  note,  as  to  the  necessity  or  the  deed  being  sealed  Ulwctn  the  writing  rayddeUvery, 
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Pot.  Sect*       And  if  tlie  part;  seal  the  deed  .with  any  s6al  besides  his 
139.131.153.    own,  or  with  a  stick,  or  anj  such  like  thing  which  doth 
make  a  print,  it  is  good.    And  although  it  be  a  corporation 
that  doth  make  the  deed,  yet  they  may  seal  with  any 
other  seal  besides  their  common  seal,  and  the  deed  never 
Peik.Sect.        the  worse.    And^f  there  be  twenty  to  seal  one  deed/  and 
^  they  seal  all  upon  one  piece  of  wax  and  with  one  seal,  yet 

if  they  make  distinct  and  several  prints;  this  is  a  very 
safficient  sealing,  and  the  deed  is  good  enough  (/). 
Co  f  4. 5.  ^^^  fiftl^  thii^  required  in  every  well-made  deed  is,  5.  In  respect 

PeA.'sect.      That  there  be  a  delivery  of  it.    And  for  this  it  must  be  **J}^^^*^*^ 
137.  9H.  6.      known,  that  delivery  is  either  actual,  t.  e.  by  doing  some-  ^liiJ^^H  be 
^*  thing  and  saying  nothing,  or  else  verbal,  u  €•  by  saying  said m  good  de^ 

something  and  doing  nothing,  or  it  may  be  by  both :  And  liv^rf ;  or  not. 
either  of  these  may  make  a  good  delivery  and  a  perfcict  ^^  ^**ES 
deed.    But  by  one  or  both  of  these  it  must  be  made;  for  that  doth  make 
otherwise,  albeit  it  be  never  so  well  sealed  and  written,  it. 
yet  is  the  deed  of  no  force.    And  though  the  party  to 
whom  it  is  made  take  it  to  himself,  or  happen  to  get  it 
into  his  hands,  yet  will  it  do  him  no  good,  nor  htm  that 
Peik.  Sect.      made  it  any  hurt,  until  it  be  delivered.    And  a  deed  may 
tsr.  9  H.  6*    be  delivered  by  the  party  himself  that  doth  make  it,  or  by 
^'ftl^^'       any  other  by  his  appointment  or  authority  precedent,  or 
^t^'s:        »««»t  or  ag^ement  [Subsequent,  (or  omnutltihahiHo  man^ 
dato  tequiparaiur.  And  when  it  is  delivered  by  another  that 
hath  a  good  auth(Mrity  and  doth  pursue  it,  it  is  as  good  a 
deed,  as  if  it  were  delivered  by  the  party  himself  (^),  but  if 
he  do  not  pursue  his  authority,  then  it  is  otherwise.    And 
therefore  if  a  deed,  or  the  contents  thereof,  be  read  or 
declared  to  a  man  that  is  to  seal  it;  and  he  (being  Hlite- 
rate)  doth  delifer  it  to  a  stranger,  and  bid  him  examine  it : 
and  if  it  be  so  as  it  was  read  to  him,  then  to  deliver  it  as 
his  deed,  otherwise  to  re-deliver  it  to  him  again  that  made 
it;  in  this  case  if  the  deed  be,  in  truth,  otherwise  than  it 
was  read,  and  yet  notwithstanding  he,  to  whom  it  was  de- 
livered, doth  deliver  it  to  him,  to  whom  it  is  made,  thn 
delivery  shall  not  avail,  neither  is  the  deed  by  this  deli*^ 
very  become  a  good  deed. 


V 


(/)  No  iaMnmieiit  cao,  techoicany  speaking,  be  a  deed  nnlesf  it  is  seolsd  ;  and  it  seeias  to  bei 

^^ffcdesMotiai  to  the  validity  of  the  instrument  as  a  deid  that  an  imfmrim  most  be  made  on  tim 

fftaz  or  otber  sabstance  constitnting  the  seal ;  and  soch  impression  moat  lie  made  A^^brf  the  dellreqF 

Ttiie  deed.    It  is  apprehended  however,  that  if  there  is  an  imprtssion  M  the  time  ^  lAs  ddivwy,  it 

fi&iait  withoat  regarding  whether  it  was  made  beforo  or  after  the  instrument  was  written.    It  ia 


I 


tely  necessary  tiiat  the  party  whose  deed  it  is  should  not  only  seal  (or  adopt  the  sealing,)  bnt 
laes  he  most  tkgti  it  also ;  for  it  is  enacted  by  the  statate  of  frauds,  (S9  Car.  t.  c  3.)  that  all 
tatea,  interests  of  freehold,  or  tenns  for  years,  or  any  uncertaiu  interest  in  or  ant  of  lands 
sofa,  not  put  in  writing,  and  signed  by  the  parties  maldng  them  or  their  agents,  authorised  by 
»  sball  liave  no  greater  effect  khan  as  estates  at  will ;  except  leases  not  exceedlnff  three  vf»ra 
le  making  thereof,  whereupon  the  rent  reserved  shaU  be  two-thirds  at  least  of  the  luU  im- 
T^oe  oftbe  thing  demised ;  and  no  such  estateaor  uncertain  interests,  not  being  copyhold,  Ace. 
be  aaaiapied,  granted,  or  surrendered,  unless  by  deed  or  note  in  writing,  signed  as  afiiresaid^ 
ftgr  aeC  aiid  operation  of  law. 
)  A  person  may  appoint  another  to  be  bis.  attorney,  to  execute  a  deed  for  him.    Rut  in  such 
it  mast   be  executed  in  the  name  of  the  principal  and  not  of  the  attorney.    It  would  appear, 
if  die  g^rantor  is  present,  and  assents  to  the  execution  of  the  deed  bv  a  third  person,  that  his 
It  ia  a  aoHicient  authority,  and  that  the  deed  will  be  good :    Thus,  the  execotian  of  a  deed  bgr 
pastaer  £or.  himself  and    hia  coopartncr,   irAo  teas  present  and  oisenlii^,  was,  in  the  case  of 
V.  DumtierrUUf  (4  T.  R.  5i3.)  held  to  be  the  deed  of  both.    (Though  query  of  this  case.)   la 
m  V.  Sylces,  however  (7  T.  R^  S07.)  one  partner  in  the  absence  of  the  other,  and  without  bis 
ty,  executed  the  deed  for  both^  and  it  was  held  thatoue  partner^  as  such,  cannot  bind  the  other 

And 
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9.  In  respect        And  so  also  ft  deed  maj  be  delivered  to  the  party  Uin-  Dyer  167. 

self  to  whom  it  is  made,  or  to  any  other  by  sufficient  an-,  J^f^^^' 
thority  from  him :  or  it  may  be  delirered  to  any  stranger  co/wpCTUt! 


*P.58.      is  made,  without  authority(A).    Butif  it  be  delivered*  to  ii9.  ioH.6. 
a  stranger  without  any  such  dedaratioii,  intention,  or  iii-<  ^^  13  H.4.  a. 
tifliatioui  unless  it  be  in  case  where  it  is  delivered  as  an 
escrow,  it  seems  this  is  not  a  sufficient  delivery  (t>    And  Dyeri9f. 
yet  if  an  obligation  be  made  to  the  use  of  a  third  person 
expressed  by  the  deed,  and  the  obligor  deliver  it  to  him  to 
whose  use  it  is  made;  thb  is  said  to  be  a  good  delivery.  Co. f. 4.  Plow. 

S.  la  rwpect    And  albeit  it  be  delivered  before  or  after  the  day  of  the  4»- 

of  the  time.  ^^^  ^f  j^^  ^^^  j^  ^  ^^  enough :  but  if  it  be  delivered  be- 
fore it  be  sealed  it  is  nothing  worth  (Jk).  And  where  it  is 
delivered  before  the  date,  yet  in  the  pleading  of  it,  it  must 
not  be  so  set  forth. 

4.  In  respect        If  I  have  sealed  my  deed,  and  after  I  deliver  it  to  him'  Co.  9. 157. 

of  the  manner    to  whom  it  is  made,  or  to  some  other  by  his  appointment,  l>ycr  19S«  ifiT. 

and  order  of     ^nd  say  nothing,  this  is  a  good  delivery :  so  if  I  take  the  ^'^^  ^ 
eivery.  ^^^  ^  my  hand  and  me  these  or  the  like  words;  here  pi.'^/ 

take  ity  or  this  will  serve,  or  I  deliver  this  as  my  deed,  or 
I  deliver  it  to  you,  these  are  good  deliveries.    8o  if  I 
make  a  deed  of  land  to  another,  and  being  upon  Ae  land,       ^ 
I  deliver  the  deed  to  him  in  the  name  of  seisin  of  the  land ; 
this  is  a  good  delivery.    So  if  the  deed  be  sealed  and  lying 
in  a  window,  or  on  a  table,  and  I  use  these  or  the  like 
words,  there  it  is,  take  it  as  my  deed;  this  is  a  good  de- 
livery and  doth  perfect  the  deed ;  for  as  a  deed  may  foe  de- 
livered by  words  without  deeds,  so  may  it  also  be  delivered 
by  deeds  without  words  (2).    But  if  a  man  seal  and  ac-  Adjadged 
knowledge  before  a  Mayor,  or  other  ofiicer  appointed  for  Trm.  37  CL 
that  purpose,  a  writing  provided  for  a  statute  or  a  recog-  ^*  ^* 
nizance,  this  acknowledgmont  before  such  an  officer  shall 
not  amount  to  a  delivery  of  the  deed  so  as  to  make  it  a 
good  obligation,  if  it  ha^ppen  not  to  be  a  good  statute  or 
recognizanoe  (ai). 


(A)  The  delivery  of  a  deed  may  be  either  absolute,  ai  by  delivering  it  to  the  gmtee  himself  or  t» 
soaie  third  person  for  him  without  any  condition  or  qualification ;  or  it  may  be  conditinnal,  as  a  dcU' 
Tery  to  some  third  person  to  keep  till  some  act  is  done  by  the  arantee ;  in  which  case  it  if  not  delivered 
as  a  dead  but  as  an  escrow ;  that  is,  a  scrowl  or  writing  which  is  not  to  take  effect  or  to  opeiate  as 
mdetd  till  the  act  reqaired  to  be  done  by  the  grantee  is  actually  perfonned.  Delivery  of  a  deed  as  an 
eseasw  vests  the  rignt  to  the  deed  in  the  party  for  vrliose  benent  it  is  ddivered  subject  to  the  pef 
fonaance  of  the  condition  on  which  it  is  delivered.  6  Taunt.  Rep.  IS. 

(t)  When  an  instrument  is  delivered  to  a  stringer  without  saying  at  the  time  of  the  delivery  for  what 
purpose  or  for  vrfaat  reason  it  is  so  delivered,  no  inference  as  to  intention  arises  from  the  mere  act  of 
delivery ;  Irat  if  the  delivery  is  to  the  forfv  who  takes  an  interest  under  the  deed,  the  delivery  is 
that  case  raises  the  presumption  that  the  deed  is  to  become  the  deed  of  the  party  to  vrhom  it  is  dcfi' 
iMied* 

(It)  A  deed  takes  effect  by  the  delivery,  and  it  is  not  material  whether  the  delivery  be  before  or 
after  the  date :  if  it  is  delivered  before  tlie  date  and  one  of  the  parties  dies  before  the  date^  bat  after 
the  dalivery,  the  deed  is  nevertheless  good.    8  Co.  4  b. 

(fy  Sat  it  a  man  throws  a  writing  on  a  table  and  says  nothing  and  tiie  party  takes  it,  this  does  not 
amonnt  to  a  delivery  unless  it  be  found  to  have  been  put  there  with  intent  to  be  deUvered  to  die 
party.  ^Ow.  96.  1  Leoa.  140.— If  a  patron  draws  a  presentation  in  writing  add  puts  hb  seal  to  it 
and  leaves  it  in  his  study,  and  the  party  for  whom  it  is  intended  gets  it  without  the  privity  or  licence  of 
the  patron  and  briiijn  it  to  the  bishop  and  is  thereupon  Instituted  and  inducted,  yet  it  is  all  void  and 
no  presentation  at  all.    Grendtl  v.  BtUuTf  Yelv.  7. 

(m)  Debt  may  be  brought  upon  a  statute  staple  or  roerdiant,  for  the  words  ^  obHgmi  H  UmaC 
nake  it  an  obligation  altlumgh  it  be  not  a  statute  to  ali  inteno ;  for  by  delivery  of  me  party  it  is 
anebUpatioa,  bainet  a  statute  aatU  the  mayor's  hand  be  put  te  it«    Cro.  Eliz,  356.    IMtagsMHI 
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The  delivery  of  a  deed  as  an  escrow  is  said  to  be  where  Ab  an  escrow, 
one  doth  make  and  seal  a  deed,  and  deliver  it  unto  a  Q*''^ 
stranger  until  certain  conditions  be  performed,  and  then  to 
be  delivered  to  him  to  whom  the  deed  is  made,  to  take  ef- 
fect as  his  deed.    And  so  a  man  may  deliver  a  deed,  and 
sach  a  deliveiy  is  good.    But  in  this  case  two  cautions 
must  be  heeded.    1.  That  the  form  of  words  used  in  the 
delivery  of  a  deed  in  this  manner  be  apt  and  proper. 
2.  That  the  deed  bo  delivered  to  one  that  is  a  stranger  to 
it,  and  not  to  the  party  himself  to  whom  it  is  made  (n). — 
The  words  therefore  that  are  used  in  the  delivery  must  be 
after  this  manner:  I  deliver  this  to  you  as  an  escrow,  ta 
deliver  to  the  party  as  my  deed,  upon  condition  that  he  do 
deliver  to  yoi;  £20  for  me,  or  upon  condition  that  he  de- 
liver up  the  old  bond  he  hath  of  mine  for  the  same  money, 
«or  as  tlie  case  is.    Or  else  it  must  bo  thus :  I  deliver  tins 
as  an  escrow  to  you,  to  keep  until  such  a  day,  4rc«  upon 
condition  that  if  before  that  day  he  to  whom  the  escrow  is 
made  shall  pay  to  me  £10,  or  give  to  me  a  horse,  or  in- 
feoflf  me  of  the  manor  of  Dale,  or  perform  any  other  con- 
dition ;  that  then  you  shall  deliver  this  escrow  to  him  as 
my  deed.    For  if  when  I  shall  deliver  the  deed  to  the 
stranger,  I  shall  use  these  *  or  the  like  words;  I  deliver      •  P-  ^« 
this  to  you  as  my  deed,  and  that  you  shall  deliver  it  to  the 
party  upon  certain  conditions ;  or,  I  deliver  this  to  you  as 
my  deed  to  deliver  to  him  to  whom  it  is  made  when  he 
comes  to  London ;  in  these  cases  the  deed  doth  take  effect 
presently,  and  the  party  is  not  bound  to  perform  any  of 
the  conditions.     So  it  must  be  delivered  to  a  stranger;  for 
if  I  seal  my  deed  and  deliver  it  to  the  party  himself  to 
whom  it  is  made  as  an  escrow  upon  certain  conditions,  Sfc, 
in  this  case  let  the  form  of  the  words  be  what  it  will,  the 
delivery  is  absolute,  and  the  deed  shall  take  elFcct  as  his 
deed  presently,  and  the  party  is  not  bound  to  perform  tho 
conditions  (o);  for.  In  traditionibus  cJiartarum,  non  quod 
dictum^  sed  quad  factum^  est  inspicitur.    *  But  in  the  first 
cases  before,  where  the  deed  is  delivered  to  a  stranger, 
and  apt  words  are  used  in  the  delivery  Uiereof,  it  is  of  no 
more  force  until  the  conditions   be  performed,  than  if  I 
had  made  it,  and  laid  it  by  me,  and  not  delivered  it  at  all ; 
and  therefore  in  that  case  albeit  the  party  get  it  into  his 
hands  before  the  conditions  bo  performed,    yet  he  can 
make  no  use  of  it  at  all,  neither  will  it  do  him  any  good. 
'  But  when  the  conditions  are  performed,  and  the  deed  is 
delivered  over,  then  the  deed  shall  take  as  much  effect  as 
if  it  were  delivered  immediately  to  the  party  to  whom  it  is 
made,  >  and  no  act  of  God  or  man  can  hinder  or  prevent 
this  eOect  then,  if  the  partv  that  doth  make  it  be  not  at 
the  time  of  making  thereof  disabled  to  make  it.  He  there- 
fire,  that  is  trusted  with  the  keeping  and  delivering  of 
snch  a  writing,  ought  not  to  deliver  it  before  the  condi* 
tions  be  performed  (p) ;  and  when  the  conditions  be  per* 


See  accordinffly  fVhyddim'$  ca«e,  Cro.  Eliz.  520.— ibid.  835.  884. 

[The  noo-periomiance  however  of  the  conditions  would  aflford  a  ground  of  relief  in  equity* 
'  A  delivery  to  the  party  before  the  conditions  are  performed  would,  it  is  conceived,  be  com- 

f  DBgatory ;  as  such  a  delivery  would  not  be  wanantcd  by  the  authority  given  to  the  psrty  to 

the  deed  was  delivered  as  an  escrow. 
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formed,  be  ovght  hot  to  keep  it,  but  to  deliver  it  to  the 
party.  For  it  may  be  made  a  question,  whether  Uie  deed 
be  perfect,  before  he  hath  delivered  it  over  to  the  party 
according  to  the  authority  given  him.  Howbeit  it  seems 
the  delivery  is  good,  for  it  is  said  in  this  case,  that  if  ei- 
ther of  the  parties  to  the  deed  die  before  the  conditions 
be  performed,  and  the  conditions  be  after  performed,  that 
the  deed  is  good ;  for  there  was  traditio  inchoata  in  the 
life-time  of  the  parties ;  Sf  postea  constunmata  cxistens  by 
the  performance  of  the  conditions,  it  taketh  its  effect  by 
the  first  delivery,  without  any  new  or  second  delivery ; 
and  tlie  second  delivery  is  but  the  execution  and  consum- 
mation of  the  first  delivery.  And  therefore  if  an  infant, 
or  woman  covert,  delivev  a  deed  as  an  escrow  to  a  stran- 
ger, and  before  the  ct)ndition8  are  performed,  the  infant 
is  become  of  full  age,  or  the  woman  is  become  sole,  yet 
the  deed  in  these  cases  is  not  become  good.  And  yet  if  a 
disseisee  make  a  deed  purporting  a  lease  for  years,  and 
deliver  it  to  a  stranger  out  of  the  land  as  an  escrow,  and 
bid  him  enter  into  the  land,  and  deliver  it  as  his  deed, 
and  he  do  so,  this  is  'a  good  deed,  and  a  good  lease,  so 
that  to  some  purposes  it  hath  relation  to  tlie  time  of  the 
first  delivery,  and  to  some  purposes  not. 

In  case  where  a  deed  is  merely  void,  and  doth  take  no 
effect  by  the  first  delivery,  as  where  a  woman  covert  doth 
seal  and  deliver  a  deed,  or  the  like,  and  she  after,  being 
sole,  after  her  husband's  death,  doth  deliver  the  deed 
again,  in  this  case  the  deed  is  become  good  (</).  So  where 
a  deed  originally  good,  doth  become  void  by  matter  ex 
jMst  facto ^  as  by  breaking  the  seal,  or  tlie  like  (r)  ;  if  the 
party  to  the  deed  seal  and  deliver  it  again,  by  liiis  means 
the  deed  is  beeome  good  again.  But  regularly  there  may 
not  be  two  deliveries  of  a  deed,  for  w'here  the  first  deli- 
very doth  take  any  effect  at  all,  the  second  delivery  is 
void. 

^  And  therefore  it  is  held  that  if  an  infant,  or  a  man  by 
duress  of  imprisonment,  do  make,  seal,  and  deliver  a  deed, 
S^c.  (in  which  cases  the  deed  is  not  void  but  voidable)  and 
after  the  infant  being  of  full  age,  or  the  man  imprisoned 
being  at  large,  do  deliver  this  deed  again  tlie  second  time  ; 
this  second  delivery  is  void :  Debile  fundamentum  fallit 
opus  («).  So  i(  a  man  be  disseised,  and  make  a  lease  for 
years  in  writing,  and  deliver  the  deed,  and  after  deliver  it 
upon  the  ground,  this  second  delivery  is  void,  for  the  first 
delivery  made  it  his  deed ;  but  if  he  had  delivered  it  as  an 
escrow,  to  be  delivered  as  his  deed  upon  the  ground,  this 
Subscribing  of  had  been  a  good  second  delivery.  And  by  all  this  tliat 
the  party's  hath  been  said  it  appeareth,  that  the  putting  to,  or  sub- 
scribing of  the  party's  name  or  mark  to  the  deed  he  is  to 
seal,  is  not  essential ;  for  a  deed  may  be  good,  albeit  the 
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(9)  And  see  stipra,  p.  53,  note  (1). 


ir)  See  supra,  page  5S,  note  (I)  on  this  sn])ject. 

(«j  See  accordingly  Bro.  Abr.  Faits,  pi.  28.  where  the  first  delivery  is  void,  the  second  shall 
but  if  the  first  dcU very  was  voiAahle  ovXy,  as   by  Jui  infant  or  person  under  duress,  it  shall 
made  good  by  a  re-delivery  at  full  age,  or  when  at  large.    See  further  as  to  double  delivery, 
what  cases  necessary,  Vin.  Abr.  Fait  (N).    Roll.  Abr.  Fait  (N). 
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party  tbat  dotb  seal  it  doth  never  set  bis  name  or  his  mark 
to  it,  so  as  it  be  duly  sealed  and  delivered  (0*  But  it  is 
the  best  and  surest  way  notwitlistanding,  to  have  the  name 
or  mark  of  the  party  subscribed,  for  by  this  means  the 
deed  may  be  the  better  proved  when  Uie  witnesses  are 
dead  (n). 

Note  here,  that  albeit  a  writing  or  escrow  that  is  not  Note, 
sealed  and  delivered  in  manner  as  aforesaid,  may  not  be 
used  nor  pleaded  as  a  deed,  yet  it  may  serve  and  be  used 
as  an  evidence  and  proof  of  the  agreement  contained 
therein.  And  whatsoever  may  be  done  by  word  without 
any  writing,  may  much  more  and  better  be  done  by  writ- 
ing unsealed,  or  sealed,  though  it  be  not  delivered  as 
aforesaid. 

And  the  last  thing  required  in  every-well  made  deed  is,  6.  In  respect 
that  it  have  a  good  foundation,  and  be  to  a  good  end;  for  ^^''^nfoniu 
albeit  a  deed  have  all  the  qualities  of  a,good  deed-  before 
required,  viz.  that  it  be  well  made,  read,  sealed,  and  de- 
livered, yet  it  may  be  void,  or  at  least  voidable,  for  other 
causes ;  as  when  it  is  either  unjustly  gotten  and  obtained, 
or  corruptly  in  pursuit  and  execution  of  some  dishonest 
agreement,  or  to  a  dishonest  end  or  purpose  made.  A 
Ce.s.  9.  deed  therefore  whether  it  be  a  feonment,    gift,  grant, 

JVrk.Sect.       lease,  release,  confirmation,  or  obligation,  that  is  made  MauuiewlhL- 
44  £.3*  a!        ®'  obtained  by  menace  or  dureue^  i.  e.  when  one   doth  rene.     Quid, 
threaten  another  to  kill  or  maim  him,  if  he  will  *  not  make      *  P.  61. 
him  such  a  deed ;  or  doth  imprison  another,  until  he  make 
him  such  a  deed ;  and  thereupon  he  make  the  deed ;  a 
deed  thus  obtained  by  force,  and  through  fear  to  avoid     . 
danger,  is  void,  and  will  not  bind  him  that  made  it,  nor 
Bfv.  Dvmse     avail  him  to  whom  it  is  made.     In  which  matter  these 
?85^'*'/p'     things  must  be  observed:    1.  That  there  must  be  some 
4.IJ*  '     threatening  of  life  or  member,  or  of  imprisonment;  or 

some  imprisonment  or  beating  itself;  for  if  it  be  only  a 
threatening  to  take  away  goods,  or  to  bum  a  house,  or 
the  taking  and  keeping  of  a  man's  goods,  or  the  like,  this 
will  not  make  the  deed  made  upon  tliat  occasion  to  be  per 
dureste,  2.  It  must  be  a  threatening,  beating,  or  impri- 
^niQont  of  the  party  himself  that  doth  make  the  deed,  or 
of  his  wife ;  for  if  it  be  a  threatening,  beating,  or  impri- 
sonment of  any  other  besides  the  party  himself  that  doth 
make  the  deed,  or  his  wife,  this  will  not  make  the  deed  to 
be  by  duresse*  3.  The  threatening,  beating,  or  imprison- 
ment, must  be  to  this  end ;  and  hereupon  the  deed  must 
be  made ;  for  otherwise  the  deed  shall  not  be  said  to  be 
by  duresse.^  As  for  examples :  If  four  do  threaten  one  to 
imprison  liim,  if  he  will  not  seal  a  deed  to  one  of  them 
four,  and  he  do  so ;  this  deed  shall  be  said  to  be  gotten  by 
duresse,  and  therefore  void.    And  if  one  threaten  a  man  to 


>(OSee  ante,  p.  57,  note  (f),  as  to  the  necessity  of  the  deed  being  sigfud  by  the  party  under  the 
*^.  f9  Cm-.  «.  c,  S. 
i)  The  mode  of  proving  a  deed  is  by  calling  the  attesting  witnesses  if  living,  or  if  dead  by  proving 


■ith  in  the  deed,  as  by  rasnre  or  interltneation,  in  wliich  case  it  would  seem  proof  of  the  execo- 
iof  the  deeily  or  of  tlie  death  and  hand-writinj;  of  the  witness,  most  be  given. 
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kill  him  nnlesa  he  will  seal  a  deed  to  hfm  and  three  others, 
and  he  do  so ;  this  is  void  as  to  all  the  four.  For  if  one  threa- 
ten another  to  kill  or  maim  him, •if  he  will  uot  seal  a  deed 
to  a  stranger,  and  thereupon  he  do  so ;  this  is  void  as  if  it 
were  to  the  party  himself.  If  one  threaten  to  kill,  wound, 
or  imprison  me,  to  make  me  swear  or  promise  to  seal  him 
such  a  deed,  or  imprison  me  until  I  do  so ;  and  afterwards 
at  another  time  and  in  another  place,  when  I  am  at  liberty, 
I  do  it  accordingly ;  this  shall  be  said  to  be  made  by  fhi- 
reste  and  void.  If  I  be  in  prison  at  one  man*s  suit,  and 
then  another  man  doth  cause  me  to  be  used  more  severely 
in  prison,  to  compel  me  to  make  him  some  deed,  which  I 
do  thereupon  make  to  him ;  this  deed  shall  be  said  to  be 
gotten  by  duresse  and  therefore  void  (w). 

But  if  I  be  imprisoned  at  one  man's  suit  (be  the  cause 
just  or  not,)  and  being  in  prison  I  make  an  obligation  or 
any  other  deed  to  a  third  man ;  this  shall  not  be  said  to 
be  by  duresse,  but  is  a  good  deed.  So  if  one  threaten  me 
to  take  away  my  goods,  bum  or  break  my  house,  enter 
upon  my  land,  kill  or  wound  my  father  or  mother,  brotlicr, 
or  sister,  or  friend,  or  do  imprison  any  of  them,  and  there- 
upon I  seal  a  deed;  this  is  good  and  shall  bind  me  (or). 
So  if  one  distrain  my  beasts,  to  compel  me  to  seal  a  deed, 
and  will  not  deliver  them  miless  I  do  so,  and  threaten  mo 
that  if  I  take  tlie  beasts  again  and  not  seal  tlio  deed  he  will 
kill  me,  and  thereupon  I  seal  the  deed;  this  is  a  good  deed 
and  shall  bind  me.  If  I  be  arrested  upon  good  cause,  and 
being  in  prison,  or  under  arrest,  I  make  an  obligation, 
*  P.  C2«  feoflment,  or  any  other  deed  to  him  at  whose  suit  I  *  am 
arrested,  for  my  enlargement  and  to  make  him  satisfac- 
tion; this  shall  not  be  said  to  be  bv  duress,  but  is  good 
and  shall  bind  me  (y).  And  therefore  if  auditors  in  an 
account  do  commit  an  accomptant  to  prison,  and  then  he 
make  an  obligation  to  his  master  for  the  arrearages,  this 
is  good  (z).  And  if  one  in  prison  for  felony  grant  a  rever- 
sion of  land  to  another,  to  help  him  out  of  his  trouble,  this 
is  a  good  grant  (a).  If  A.  anu  B.  enter  into  an  obligation 
upon  the  threatening  of  B,  only,  this  is  a  good  obligation 
by  A.  tliat  was  not  threatened. 

—  .Ill,,  '      .       ,  .1  ■  I        ■  ■  III      r 

(•r)  A  man  cannot  plead  nan  est  factum  to  a  deed  obtained  by  duress,  for  it  is  his  deed  at  tJse  tin 
of  tlie  action  brought ;  but  he  may  avoid  it  by  special  pleading  with  conclusion  of  judgment^  m  acta 
5  Co.  ll9.-*-A  deed  may  be  set  aside  in  equity,  which  has  b^i*n  obtained  by  misrepreMemitUiem  ;  fi 
where  there  is  either  sMppressto  rm,  or  tuggestio  fuUi^  it  is  a  constant  rule  of  the  court  to  vacate  tl 
deed,  i  Vem.  20.  and  l  P.  W.  240.— -In  2  P.  W.  270.  If  a  man  is  arrested  by  due  process  of  Urn 
and  under  such  arrest  is  obliged  to  execute  a  conveyance  never  under  consideration  before^  eqw 
will  construe  it  to  be  a  duress  and  relieve  accordingly.  NichoUs  v.  NicholUy  1  Atk.  409 — See  ■•• 
fully  as  to  the  execution  of  deeds  by  persons  under  duress,  what  deeds  may  be  avoided  by  thena,  m 
in  what  manner.  2  Inst.  482.  Bac.  Abr.  Duress.  Vin.  Abr.  same  title,  in  to<o.— Com.  Dig.  Pleadi 
(«  W.  19.) 

(«)  For  if  he  should  suffer  what  he  is  threatened,  he  has  remedy  by  action,  and  may  recover  d 
tnag«s  in  proportion  to  the  injury  done  him ;  2  lust.  483.  Perk.  ^18.  A  court  of  equity  bovrer 
.would,  it  it  presunird,  set  aside  a  deed  obtained  under  such  circumstances. 

( y)  The  execution  of  warrants  of  attorney  by  persons  in  prison  is  regulated  by  certain    r«l«a 
court 

.  (z)Debt  upon  arrearages  of  account,  defendant  shewed  that  before  the  account,  plain  tiff  or 
own  wrong  did  imprison  defendant,  and  assigned  auditors  to  hini  in  prison,  and  so  the  accoomtn 
made  by  duress;  plea  held  eood,  and  judgment  accordingly  for  defendant.    1  Leon.  Rep.  IS. 

(a)  Bat  this  should  be  b(^€  conviction ;  for  ^fter  the  reversion  is  forfeited.    1  Wood.  803. 


^ 
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Bro.  Defea-      ^   And  if  one  make  an  obligation  by  doresfi,  and  after  be-  EftoppcL 
noce  17.  ing  at  large  take  a  defeasance  upon  it,  this  makes  the  obli- 

gation good  again,  and  the  obligee  is  concluded  to  say  it 
was  by  duress.  % 

Tena  of  the         A  deed  also  made  npon  or  in  pnrsnit  and  execution  of  Usary.    QuO, 
TO **37H \     ***  usurious  contract,  t.  c.  such  a  contract,  as  whereupon 
C.9.  39  El.  c.    ^®  lender  is  sure  to  have  in  money,  or  monies  worth,  for 
IB.  t\  jac.  c.  the  l^an  of  the  thing,  abore  the  principal,  more  than  after 
17. 13  EL  c.  8.  the  rate  of  £8  (6),  for  the  £100  by  the  year,  also  is  void. 
In  which  matter  these  cases  are  to  be  observed.     If  one 
*6  Decembru  borrow  £30,  until  the  second  day  of  June  next 
following,  to  pay  then  for  it  £33  for  the  principal  loan, 
if  the  son  of  the  obligee  be  then  alive ;  and  if  he  die  before 
that  time,  that  then  he  shall  pay  but  £27,  which  is  less 
Uian  the  principal ;  in  this  case  the  contract  is  usurious 
.  and^corrupt,  and  therefore  the  deed  that  doth  contain  it  is 
void  (c). 
Corflet' I  case.        If  one  borrow  £100,  and  for  this  mortgage  land  above 
Pvch.  7  Jac.     the  value  of  £8  by  the  year,  on  condition  that  if  tlie  mort- 
^'  ^'  g^or  pay  the  money  at  the  year's  end,  that  the  estate 

shall  cease;  this  is  an  usurious  contract,  and  therefore 
the  deed,  whether  it  be  a  deed  of  feoffment,  grant,  or 
lease  containing  it,  is  void  (cQ.  So  if  I  lend  another  man 
£10  for  a  year,  and  take  security  by  statute  or  obligation 
that  the  borrower  pay  me  the  lender  £20  for  it ;  this  con- 
tract is  usurious,  and  therefore  the  statute  and  obligation 
void.  But  if  the  agreement  and  statute  or  obligation  be, 
that  if  the  borrower  pay  not  the  £10  within  the  year,  that 
then  he  sliall  pay  £20  for  it ;  this  is  no  usury,  and  there- 
fore in  this  case  the  deed  is  good  (e).  If  one  come  to  me  ' 
.  to  borrow  ^500  of  me,  and  tell  mc  ho  is  unable  to  pay  it 
together,  and  therefore  he  desires  he  may  pay  it  in  twelve 
or  thirteen  years,  and  doth  offer  therefore  to  give  me  for 
my  kindness  ^200,  over  and  above  besides  the  use  to  let 

[h)  By  the  act  of  tlie  \%  Ann*  al,  2.  c.  16.  the  ntmost  legal  interest  that  can  be  taken  is  £b  per 
cntum  per  annum.  This  act  howevrr  does  not  extend  to  mort|^j]:e8  on  estates  or  other  property  ia 
Irdnd  or  the  plantations,  where  the  interest  on  such  niort«;agcs  does  not  exceed  e£6  per  ceniwH  per 
csaiuH,  notwithtitanduig  .nuch  mortgages  are  executed  in  Great  Britain,  unless  tlie  money  lentBl»U  be 
known  to  exceed  the  value  of  the  property  given  as  a  security.    Sec  act  14  Geo*  S.  c.  79^ 

(c)  Thoush  there  are  antliorities  in  support  of  this  doctrine,  yet  it  is  conceived  it  is  not  law.  Where 
a  sen  is  to  be  paid  upon  a  contingent  event,  thoujsrh  it  may  be  more  than  the  amount  of  legal  interest, 
yet  if  in  the  opposite  event  no  interest  at  all  is  to  be  paid,  or  a  part  or  the  whole  of  the  principal  is 
to  be  lost,  in  such  a  case  the  transaction  is  not  usurious.  Sec  Chesterfield  v.  Jeansen^  1  Atk.  301.  If 
isflced  the  sum  to  be  paid  in  the  happening  of  the  contingency  was  vastly  more  than  proportioned  to 
the  risk  run,  in  that  case  a  court  of  equity,  it  is  conceived,  would  relieve  against  the  transaction. 

{d)  Thix  is  clearly  not  law,  unless  it  is  to  be  understood  that  the  mortgagee  B^uld  receive  the 
vbole  profits  of  the  mortgaged  premises  to  his  own  use  without  account. 

(«)  If  such  a  case  is  not  to  be  deemed  usurious,  yet  it  is  clearly  s^  case  in  which  equity  would  relieve. 
Tbongh  an  agreement  that  interest  if  not  paid  at  the  appointed  day  sliall  aflerwaras  carry  interest  is 
Bot  Bsarioos,  yet  where  such  an  agreement  is  entered  into  previous  to  the  interest  becoming  due, 
cqaity  will  relieve  against  it.  See  3  Atk.  371.  But  where  the  interest  is  actually  dne  at  the  tune  of 
aiering  into  tlie  agreement  such  an  agreement  is  held  to  be  good,  t  Atk.  331.  1  Salk.  449.  The 
grovnd  however  or  the  distinction  is,  perhaps,  not  very  obvious.  So  where  a  mortgage  is  assigned  with 
the  mortgagor's  consent,  interest  which  is  actually  dne  may  by  agreement  of  the  parties  be  converted 
iiU>  principal  and  made  to  carry  Interest.  3  Atk.  37 1.  An  agreement  to  increase  the  rate  of  interest 
ai  fnrni  «£4  to  £b  per  cent,  if  the  lesser  rate  is  not  paid  on  the  appointed  day  will  be  relieved  against 
heqnity,  and  the  mortgagee  will  be  compelled  to  take  the  lesser  rate  of  interest  though  not  paid  on 
Ihc  appointed  day  ;  see  Strode  v.  Parker^  3  Vern.  316.  HoUh  v.  ^Kyse,  3  Vem.  389.  But  see  the  cases 
•f  Hdi/flu:  V.  Uiggina,  3  Vern.  134.  and  Brown  v.  Barkhamj  1  P.  Wms.  653,  where  an  agreement  to 
pay  an  additional  rate  of  interest  was  enforced.  Where  there  is  an  agreement  to  reduce  the  Interest  as 
irocn  £5  to  «£'4  per  cent,  provided  the  lesser  rate  is  paid  on  a  certain  day,  in  case  it  is  not  paid  on  the 
^y  appointed  tlie  larger  rate  must  be  paid,  and  equity  will  not  compel  the  mortgagee  to  accept  the 
lesser.    See  Jory  v.  Cojr,  Prec.  in  Cha.  160.    NUKoUs  v,  Ruynard,  3  Atk,  di.0. 

him 
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him  have  it  so,  and  then  the  ^600,  the  interest,  and  the 
^200  is  cast  together,  and  so  we  agree  npon  an  annuity  of 
£W.  per  awmm  for  fourteen  years,  which  is  assured  by 
conveyances  unto  me ;  in  this  case  the  contract  is  usuri-  Caria  Hil. 
ous,  and  all  the  assurances  made  to  perfect  it  are  void.  i4Ja.  B.k. 
And  yet  regularly,  where  the  priiioi(Md  money  is  lost,  the  SsiiuNler'icafl«, 
contract  is  not  usurious  (/).    If  a  man  desire  to  borrow 
^  of  me  £W0  for  a  year,  and  I  am  content  to  let  him  have 

P.  63.       It  for  the  use  of  ;S8,  *  but  withal  I  compel  him  to  take  a 
lease  of  me  of  a  house  at  £60  rent,  which  in  truth  is  worth 
but  ;£30,  this  contract  is  usurious,  and  therefore  the  as- 
surances thereupon  made,  are  void.    Et  tic  de  nmUUnu,  Co.  5. 69. 
But  if  a  man  the  17th  of  Jtiiyt  1579,  grant  me  a  rent  of 
^20  per  annum  for  the  loan  of  £100,  to  be  paid  every  half 
year,  and  the  first  payment  at  Christmas  1680 ;  audit  is 
agreed  between  us,  that  if  he  pay  the   £100  the  17th  of 
July,  1580,  that  then  the  rent  shall  cease;  this  contract 
is  not  usurious ;  and  therefore  the  assurances  thereupon 
made,  are  not  void  but  good  (g).    But  if  in  this  case  there 
be  a  private  or  collateral  agreement  between  us,  that  he 
shall  not  pay  the  ^100,  and  redeem  the  rent,  and  that 
clause  be  put  in  only  to  evade  the  statute,  then  is  the  con- 
tract usurious  notwithstanding,  and  the  deeds  and  assur- 
ances thereof  void.    Et  tic  de  nmiiibus.    If  one  borrow  Hil.  rjae. 
jflOO  after  the  rate  of  £S  per  centum,  and  the  borrower  B.  R.  Caria, 
do  afterwards  pay  part  of  the  principal,  and  all  the  use, 
within  the  year;  and  the  lender  doth  receive  it,  or  the 
lender  doth  sue  for  his  money  within  the  year ;  these  sub- 
sequent acts  do  not  make  the  contract,  or  deeds  or  assur- 
ances thereof,  void,   for  it  is  a  rule,  that  if  the  original 
contract  be  not  usurious,  no  matter  ex  past  facto  can  make 
it  so  (A).    If  one  borrow  of  me  jglO,  and  bind  himself  to  ?">•  ^l*f»' 
pay  me  by  a  day,  and  moreover  bind  himself  that  if  he  **^»^** 
pay  it  not  by  the  day,  that  he   shall  pay  me  £W  for  it; 
this  contract,  and  the  deed  for  perfection  of  it,  are  good ; 
and  this  is  not  usurious,  for  all  obligations  with  conditions, 
jfor  payment  of  money  lent,  are  of  this  nature  (t).    And 


(/)The  Btatnte  against  tisary  does  not  extend  to  the  purchase  of  annuities  for  Utcs  where 
the  purchaser's  principal  is  bonA  fide,  and  not  colourably,  put  in  jeopardy.  But  by  the  act  of  the 
53  G€o,  3.  c.  141.  a  memorial  of  tiie  securities  for  such  annuities  must  be  enrolled  according  to  the  form 
prescribed  by  the  said  act,  otherwise  such  securities  will  t>e  void.  Where  indeed  tlie  annuity  b  se^aml 
upon  freehold,  copyhold,  or  custonmry  lands  iu  Great  Britain  or  Irehind,  or  the  colonies,  of  ef|iial  ov 
P'eater  value  than  the  annuity,  (over  and  above  any  former  annuity,  and  tlie  interest  of  any  pnncmat 


swn  charged  on  such  lands  of  which  the  grantee' had  notice,)  vvhereof  the  grantor  is  seised  io  ic^ 
«imple  or  fee-tail  in  jiosscssion,  or  wher^  he  is  enabled  to  charge  the  fee-simple,  or  upon  the  aclnal 
transfer  of  stock  in  the  public  funds,  the  dividends  whereof  are  of  equal  or  greater  value  titan  the 
annuity,  there  no  memorial  is  necessary :  nor  is  a  memorial  necessary  in  the  case  of  w^Mntvry  grants  oC 
annuities.  In  grants  of  annuities,  the  circumstance  of  giving  the  grantor  the  option  of  re-ourcliasinK 
the  annuity  does  not  make  the  transaction  usurious :  for  such  an  option  is  for  his  benefit  and  does  not  ; 
impose  upon  him  any  obligation  to  re-purchas^.'  Astipulation  however  that  he  tlwM  re-purcloa^  J 
would  make  the  transaction  usurious. 

(g^)  The  oase  put,  is  not  very  intelligible.  If  it  i^  meant  that  the  principal  is  to  be  repaid  at  aH  | 
(events,  and  that  £Vi  a  year  if  to  be  paid  in  tUe  m^v^  tin>e,  there  is  no  doubt  but  tha  transaction  i»  i 
usurious.  * 

(A)  But  aitiiongh  the  original  contract  mijtht  be  good,  as  it  of  course  would  be  if  it  was  not  for  miwt^J 
than  legal  interest,  yet  if  afterwards  the  lender  received  more  than  legal  interest  in  consideration  of  bte  s 
letting  the  money  remain  on  the  security  beyond  the  day  of  payment]  this  would  be  clearly  nswa  jf  ^ 
^d  the  penalties  of  the  statute  would  bje  incurred.  3 

(t)  If  in  such  a  case  as  the  one  put,  mure  was  repaid  than  the  sum  Ifnt  and  ^5  per  cfnt.  intereaB^^ 
mch  payment,  it  is  conceiv(Bd,  though  u^dc  after  the  day  appointed  fof  payu.ent|  would  render  fhif  ; 
HnniMfiUnn  usurious.  .  I 
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yet  }f  one  borrow  £100  of  me  and  for  this  mortgage  land 
to  me  of  a  greater  value  than  £Q  per  annumf  on  condition 
that  if  he  pay  the  money  at  any  time  before  the  year's  end, 
then  the  assurance  to  be  void ;  this  should  seem  to  be  an 
usurious  contract;  for  in  this  case  I  am  sure  to  have  by 
the  agreement  more  than  after  the  rate  of  £Sj}er  centum  (k). 

Per  Just.  ^^^  ^^  ^^  ^^  ^^^  ^^  ^^  ^^^^  ^^^^  before.     If  one  borrow 

Brij^man,  Hil.  £^^0  for  a  year,  and  give  the  broker  £20  to  procure  it; 
7  Ur.  X.  this  will  not  make  \he  contract  usurious,  nor  tbe  assur- 

ances void :  but  for  this  the  broker  may  be  punished  (/). 

Also  all  obligations,  made  to  a  sherifT,  contrary  to  the  Obligations 
statute  of  32  H.  6,  c.  10.  are  void,  or  at  least  voidable  by  made  to  a  slie- 
pleading :  out  of  this  see  in  Obligations,  infra,  riff  contoiry  . 

Slat,  tr  El.  A  deed   also  made,  containing  the  grant  of  any  thing,         ®  *    "  ®' 

ch.  4.  Co.  811.  with  intent  and  of  purpose  to  deceive  and  defraud  one  that  Collnsion  in 
per  Lit.  s.         ghall  afterwards  buy  the  same  thing,  is  void,  for  it  is  to  fraudulent 
.tot.  39  El.  cb.    ^^^  purpose  provided  by  a  statute  law,  that  all  fraudulent  <^«^^«yance». 
conveyances  of  land  or  any  rent  or  profit  out  of  land,  made  !•  Tj  deceive 
by  whomsoever,  with  intent  to  deceive  or  defeat  any  that  powdnsera. 
shall  purchase  the  land,  or  any  rent  or  proOt  out  of  it, 
for  money,  or  other  good  consideration,  of  the  fruit  and 
effect  of  their  purchase,  shall  be  void  against  such  pur- 
chasers, for  so  much  a,s  they  buy,  and  a^nst  all  others 
that  come  in  by  or  under  them.    But  all  such  conveyances 
as  are  *  made  bond  fide  and  upon  good  consideration,  are      *  P.  64. 
Co.  3. 1.  not  to  be  accounted  fraudulent  (m).    For  the  better  under- 

standing 


(k)  See  Dotc  (d)  pa^e  eH,  on  a  point  exactly  similar. 

(i)  ITie  Stat.  It  Cur.  2.   i:i.  §  3.    (confirmed    by  1.1  Car. «.  e.  14.)   inflicts  a  penalty  of  £20^ 
ami  imprisonment  for  half  a  year  on  scriveners,  brokers,  and  otliers,  who  take  more  procuration 
•  mootj  than  5s./or  every  «f  100  for  a  year,  and  the  «tatute  17  Geo,  3.  e.  !26.  §  7.  allows  brokers  to  take 
lOi.  for  the  loan  oft-very  of  100  advanced  as  the  consideration  for  an  annuity. 

(m)  Even  though  tliey  are  concealed,  or  were  secretly  made,  Cro.  Jac.  465.  The  statute  27  EHz.  c,  4. 
avoids  deeds  and  conveyances  made  to  defraud  purchasers  for  money  or  other  good  consideration  ;  and 
the  statute  13  Eliz.  c.  5.  avoids  all  deeds,  conveyances,  &c.  made  to  defraud  creditors  of  their  just  and 
tiwfal  actioa«,  so  far  as  such  deeds  liave  that  effect.  As  these  are  very  important  acts,  and  as  little 
I  iBfonoation,  except  what  is  scattered  through  the  reports,  is  to  be  found  upon  them,  it  may  not  be  im- 
proper to  consider  them  somewhat  fully. 

Under  the  act  of  the  27th  Eliz.  there  never  has  been  a  donbt,  but  that  conveyances,  if  positirtiy 
/vidK^ni,  were  completely  void  against  subsequent  purchasers  for  a  valuable  consideration  atMl  without 
^"^'e.  Snch  indeed  was  tlie  doctrine  of  the  common  law,  and  nothing  can  be  clearer,  than  that  a 
so  circumstanced,  comes  fully  within  the  act  of  the  27tli  of  Eliz^  But  whether  vofoalary  convey- 
or settlements,  in  which  there  is  no  positive  frauds  (and  it  is  upon  such  conveyances  or  settle- 
that  questions  most  frequently  arise),  are  void  against  purchasers,  is  a  point  upon  which  tliere  baa 
ken  a  considerable  dllference  of  opinion. 

Ofl  one  side  it  has  been  contended,  tliat  although  a  prim&  facie  presumptton.  of  fraud  arises  npoo 
,fL  uimniarij  conveyance,  yet  that  tlmt  presumption   may  be  repelled  by  circumstances  (  and  that 
.*«bere  it  is  repelled  the  conveyance  is  good.    And  the  reason  which  is  given  for  holding  this  opinion 
-Ji^  that  the  act  of  ihe  %7X\\  of  Eliz.  does  not  affect  finbtniary  conveyances  as  such  but  only  fravdulent 
~nes;  for  it  only  s>peaks  of  fraudulent  conveyances— the  word  voluntary  not  once  occurring  in  it. 
On  the  other  hand  it  has  been  contended,  that  although  the  act  does  not  affect  voluntary  settlements 
nomhte^  y^^t  that  according  to  its  spirit  and  true  construction  a  voluniary  settlement  must  ahrayshe 
ned  fraudulent  against  a  purchaser  for  a  valuable  consideration ;  at  least,  where  the  purchaser 
ao  notice  of  it. 
.^Most  of  the  authorities  upon  this  agitated  point,  were  noticed  by  Lord  Ellenborongh,  in  the  case 
Y.  Ottleyy  (9  T.  K.  d9.)  an<l  his  Lordship  observed,  that  the  *'  weight,  number,  and  uniformity," 
which  held  a  settlement  to  be  frauduleHt  and  void  against  a  sulMequent  purchaser  merely  from 
toluntaryy  greatly  preponderated.    The  court  therefore  determined,  that  the  settlement,  in  the 
before  them,  was  void  against  a  purchaser  merely  from  being  toluntary. 
It  is  worthy  of  remark,  however,  that  the  court  does  not  appear  to  have  determined  so,  because 
conceived  the  tnie  construction  of  tlic  act  of  the  '^7th  of  Eliz.  required  sucli  determination  ;  bnt 
ose  the  decisions  upon  ihe  act,  which  had  held  voluntary  conveyances  or  settlements  to  be  void 
ast  purchasers,  merely  from  being  voluntary,  were  found  to  pr(^onderate.    So  far  indeed,  froiiu 
lakifls  that  the  true  coustruc^iou  of  the  act  required  such  determination,  it  would  appear  that  tluy 
Ota  directly  opposite  opinion ;  for  Lord  EUcn  borough  observed,  that  in  Doe  v.  Ruttedgey  Lord 

Mansiiekl 
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standing  of  which  stataie,  and  the  law  in  these  cases,  oh* 
serve,  Uiat  conveyances  band  fide  are  opposed  to  suoh  as 

are 

Man8fiel41iad  stated,  '*  that  in  the  statute,  tlierc  was  not  a  word  that  impeached  voteirfsry  settlements 
*'  merely  as  being  voluntary, tiut  as  fraudulent  and  covinous;"  and  **  that  bis  Lordship  had  noticed  the 
*'  third  section,  which  subjected  parties  to  such  fraudulent  grants,  who  shoald  attempt  to  defend  them, 
'*  to  forfeiture  and  imprisonment,  as  if  such  practices  were  a  crime  ;  in  which  light  no  |>er8on  making 
*'  a  mere  voluntary  settlement,  by  vray  of  provision  for  bis  family,  was  ever  considered  to  stand*  I1iis 
^  section,*'  continues  Lord  EUenborongh,  '*  furnishes,  most  unquestionably,  a  very  strong  argmnrnt 
''  in  favour  of  that  constniction ;  and  had  these  cases  not  been  opposed  by  many  others  of  great  weight 
'^  and  authority,  there  would  have  been  but  little  doubt  in  our  minds,  asfo  iJbts  ci>fijfn(cltcm6fuv(ic 
*'  rtgU  onf."  This  opinion  may  be  thought  to  leave  the  question  under  consideration,  vis.  whether 
voluntary  conveyances  as  smcA,  are  void  against  pnrcliascrs,  still  open  to  doubt,  even  tliongh  caiei 
•ubiequent  to  that  of  Doe  v.  OfC2^,(see  H\\X  v.  The  ni$hop  of  Exeter^  2  Taunt.  69.  Metcnifr.  PvheH^, 
1  Ves.  Si  Bea.  18S.  and  Doe  v.  James,  16 Easfs  T.  R.  312.)  have  held  that  tliey  ore;  for  it  might  per- 
haps  be  urged,  that  no  number  of  decisions  upon  a  question  which  must  be  detenniiied  by  the  aieaa- 
ingofan  act  of  parliament  can  be  considered  b»  ieUling  it,  where  these  decisions  are  not  wantnteil 
b^  the  true  construction  of  the  act.  If,  the  Editor  however,  may  be  allowed  to  express  his  own  opi* 
Dion,— differing,  as  it  does,  from  that  of  Lord  Ellenborough,  he  would  be  inclined  to  say, — that  the 
cases  ui  which  it  has  been  held,  that  voluntary'  settlements  are  void  against  purchasers  merekf  fnm 
beimg  tohmtafy^  are  eaeea  founded  on  the  true  conslrucHonnif  tke  act ;  at  least,  that  those  are  lo,  where  - 
tlie  purchaser  had  no  notice  of  Uie  settlement. 

Itkpret^  generally  understood,  tliat  to  ascertain  the  tnie  meaning  of  an  act  of  parliament  the 
whole  of  it  must  be  taken  together;  and  that  one  part  of  it  may  be  expounded  and  elucidated  byano- 
thex.    In  expounding  tlie  act  of  the  27th  of  EUz.  there  is  one  clause  of  it  which  has  been  little  attendtd 
to,  though  it  appears  to  throw  no  little  light  upon  the  true  meaning  of  the  act.    The  cbnse  mUuded 
to  is  that,  which  excepts  out  of  the  operation  of  the  act ;— conveyances  '*for  a  good  conddtration,  ami  '■ 
**  hontfide,**  Nowitcan  hardly  adraitof  doubt,  butthat  the  legislature  intended  to  subject  all  conveyances 
to  the  operation  of  the  act,  but  those  which  are  expressly  excepted  out  of  it.    If  so,  all  conveyances 
are  within  its  operation,— except  such  as  arc  **/or  a  good  consideration,  and  Umikfide,*'    I'aking  tliis  for 
granted|  the  question  then  is,  what  is  to  be  deemed  a  conveyance,  '*  for  a  good  consideration,  and  . 
'*lioBli  fide."    If  that  point  is  once  ascertained,  all  difficulty  upon  the  act  immediately  vanishes;  : 
f&t  every  conveyance  which  ts  not  for  a  good  conriderutiony  and  bonhfide,  must  come  within'it. 

In  delermining  what  is  to  be  considered  a  conveyance  *'^for  a  good  consideratibny  and  bonAJtde^*  the 
Pfincipal  diiicnity  seems  to  arise  from  the  sense  iii  which  the  word  *'  good,**  is  to  be  nnderstood  ^^ 
whether  it  18  to  be.  understood  as  signifying  voiao^/e  or  noL  If  it  ts  to  be  understood  as  signilViDg 
valoaMf,  (and  it  can  hardly  be  doubted  that  such  is  the  signification)  then  the  act  excepts  oat  or  lit 
operation,  conveyances  **  for  a  vfi/Ka62£  consideration,  and  bona  fide."  And  these  being  tlie  only  con- 
ve3^nces  excepted  out  of  its  operation  all  others  are  necessarily  within  it ;  and  consequently  vobattarif 
conveyances  arc  within  it ;  and  Lord  Ellcnborongh's  opinion,  that  rotoiUary  con vevances,  astmeh,  tre 
nof  within  the  act  is  clearly  ill  founded,  whilst  the  authorities  which  have  held  that  they  ore,  rest  upon 
a  sound  basis ;  viz.  on  the  true  meaning  and  intention  of  tlie  act. 

But  as  the  correctness  of  the  opinion,  that  ro2imfary  conveyances,  asnrcA,  are  within  the  operatieai 
of  the  act,  depends  upon  the  correctness  of  the  opinion,  that  the  evpression  *^good  consii/era^um,"  in  tho 
claitae  -above  mentioned  must  be  nnderstood  to  mean,  valuable  consideration,  it  may  be  proper  to! 
atate  the  Editor's  reasons  for  thinking  that  it  must  be  so  nnderstood.  It  may  be  observed,  that  in  the 
preamble  the  act  speaks  of  purchases  fir  money  or  other  good  consideration,  and  the  cnactiog  part 
declarea,  timt  fraudulent  conveyances  shall  be  void  against  purchasers /or  money  or  other  good  etm' 
^ideratum.  In  these  two  places  the  expression,  **  or  other  good  consideration"  must  evidently  b«, 
understood  to  mean,  or  other  raluable  consideration ;  for  the  expression,  '*  or  other  good  eoasidcnH 
**  ti&n,**  having  relation  to  the  antecedent  "  money,**  must  clearly  mean,  or  other  consideratiait 
f>f  the  like  nature  with  money ;  and  consequently  must  mean,  **  or  other  rahw6ie  ooitaideratiiMr 
Lord  Coke,  indeed,  (speaking  of  the  sense  in  which  the  words  *'  good  consideration,*'  are  to  be  vndcn 
stood  in  these  places)  expressly  says,  that  they  mean  valualfU  consideration ;  (3  ^ep.  83.)  and  tbc 
Master  of  the  Rolls,  in  the  case  of  Taylor  v.  Jones,  (2  Atk.  600.)  expressed  himself  of  the  same  oplnM%i 
Now  it  is  fair  to  presume,  that  the  legislature  intended  to  use  the  same  expression,  in  the  same  sena^ 
throughout  the  act ;  and  therefore,  wherever  the  expression  **  good  consideration"*  occurs,  ratmabie  oat^ 
f«idcration  must  be  understood  to  be  meant;  consequently  that  it  must  be  so  nnderstood  in  tlM{ 
c;hiusp  which  excepts  conveyances  tor  a  g-ood  considerati4m  from  the  operation  of  tlic  act.  Antl  "' 
opinion,  that  the  expression  '*good  consideration**  in  this  clause  most  be  nnderstood  to 
**  valuable  oonsideration,**  is  strengthened  by  the  sense  in  which  the  expression  *'  good  'iroxsuf^ 
most  of  necessity  be  understood  in  the  6th  section ;  which  excepts  from  the  operation  of  the  \ 
mortgages,  made  bonA  fidcj  and  upon  good  consideration.  Now  it  is  clear  that  a  mortgage, 
upon  good  consideration  miv«t  always  be  a  mortgage  for  a  valuably  consideration, — for  a  mortgage 
not  possibly  be  made  for  >hat  kind  of  consideration,  which  is  technically  denominated,  '*  a  fc^od 
sideration"~as  tl^at  pf  blood.  And  besides  these  reasons  for  thinking,  that  the  expression  *« 
consideration,"  must  mean  valuable  consideration,  another  may  be  mentioned ;  viz.  the  circai 
of  tlie  expression  /;ood  consideration  being  coupled  with  the  term  bonAfide, — for  tlie  term  **  hfuAfide^^ 
to  be  inapplicable  to  that  kind  of  consideration,  which  is  usually  deuominatcd,  a  good  consideration  > 
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• 

arc  upon  and  with  any  troBt  express  or  implied :  and  good 
considerations  are  set  down  in  the  statute  to  distinguish 

from 

■        ■  ■        I  I    ■       I      ■.!■■»  ■  ■      I  I  I  11       11    I  ■    II        I  — ^— m^—i — 11  .mill  i» 

It  is  a  tenn  borrowed  from  the  civil  law,  and  means,  real  or  fairy  as  placed  io  oppositioB 
to  jMilMHt  or  pretended,  fiovr  it  cannot  be  supposed  that  a  good  contidenUiont  as  that  of  blood|  is  ever 
fictitions  or  pretended :  For  whether^.  B.  is  son,  or  brother,  or  cousin,  toC.I>.,  is  a  fact  which  caa 
always  be  ascertained ;  consequently,  there  can  be  no  indncement  for  inserting  a  fictitious  **good  coi|- 
tidenlion.'*  Bnt  a  valuable  consideration,  may  be  a  fictitions  or  pretended  one ;  because,  where  a 
cxmveyance  is  expressed  to  be  made  for  ffi«m^,  it  maybe  often  difficnlt  to  prove  the  contrary ;  coo- 
seqocntly,  there  may  be  inducement  to  make  it  h fictitious  consideration.  The  expression,  therefore,  in 
the  act,  **good  consideration,  and  bon&  fide,**  appears  to  mean,  a  '*  valuable  consideration'*  whidk  is  real, 
sod  not  fictitious  or  pretended.  The  meaning  therefore  of  the  expression  *'  good  consideration'*  in 
a/l  (be  last  noticed  clauses  tends  to  render  it  pretty  clear,  that  all  conveyances  are  wiUiin  the  opera- 
tion of  the  act,  except  conveyances  for  a  raluuble  consideration  and  bonA  fide,  and  consequently 
tint  tohmtory  conveyances  as  suc&  are  withm  its  operation.  As  to  the  penal  clause,  which  Inia  been 
considered  as  militating  against  this  opinion,  it  does  not  in  fact  appear  to  afford  any  argument  agaiiat 
it;  for  the  penalty  it  will  be  observed,  is  not  for  making  tlie  fraudulent  conve3'aiice,  butforsfi/n^ 
it  tpnddtfending  it  to  the  disfnrbance  or  hindrance  of  a  purchaser.  Had  a  penalty  been  imposed  fbr 
nuking  a  fraudulent  conveyance,  then  there  would  certainly  have  been  strong  reason  ftr  eontending;— 
that  a  conveyance,  merely  from  being  voluntary,  ought  not  to  be  brought  within  the  operation  of  an  act 
vhich  imposed  a  penalty  only  on /rotM^tt/^iU  conveyances ;  as  the  necessary  consequence  of  doing  ao 
woold  be  to  expose  men  to  penalties  for  the  most  innocent  and  even  laudable  transactions.  But  as 
tke  act  does  not  impose  any  penalty  for  the  making  of  a  conveyance  even  in  reality  franduletot»  tlie 
^ensl  clause,  it  is  conceived,  affords  no  reason  why  a  voluntary  settlement,  as  suck,  should  not  be  con- 
sidered as  within  the  operation  of  the  act ;  for  if  it  is  not  set  up  and  defended  to  the  distwrbemee  ef  m 
pathaser,  no  penalty  is  incurred. 

Upon  ^e  whole,  tliere  can  be  no  doubt,  but  the  act  of  the  27th  Elix,  avoids  viUunlarw  conveyances, 
sssuch,  against  subsequent  purchasers  for  a  valuable  consideration.  Bnt  it  only  does  this,  it  isappre. 
headed,  where  the  purchaser  has  no  notice  of  the  voluntary  settlement.  In  the  case  of  Doe  v.  OMIey,  in- 
deed, and  some  others,  a  voluntary  settlement  has  been  held  to  be  void,  even  against  a  purchaser  with 
notice ;  and  Lord  Elleuborongh,  in  Doe  v.  Ottley,  seemed  to  consider  it  so  by  force  of  the  act,  la  his 
aqcnment  in  that  case,  his  Lordship  observed,  *'  that  it  would  have  been  better  if  the  statute  had 
avoided-^  conveyances  only  against  purchasers  for  a  valuable  consideration  tcithout  notice  of  the  prior 
**  conveyance."  Tliere  is  reason  to  think,  however,  that  there  must  be  some  error  in  the  repdrt  of  thia 
partof  his  Lordship's  argument ;  for  it  is  impossible  to  suppose  that  his  Lordship  could  roean^that  the 
set  avoided  n^tduntary  conveyance  against  a  purchaser  trt^A  notice,  when  he  had  but  just  before  ea<» 
preswd  himself  of  opinion,  tliat  a  vohmtary  conveyance,  as  such,  was  not  within  the  act  at  all. 

Bnt  notwithstanding  the  observation  imputed  to  Lord  Kllenborongh,  there  is  every  reason  to  thinks 
that  the  act  does  not  avoid  voluntary  conveyances  as  against  purchasers  with  notice.  If,  indeed,  the 
art  bad  made  fraudulent  convevances  void  against  purchasers  tcith  notice,  then  it  must  have  been 
admitted,  (it  licing  contended  that  voluntary  conveyances,  as  such,  are  within  its  operation,)  that  a 
re;;ard  to  consistency  of  conptruction  would  have  required  ;— that  mere  voluntary  conveyances  mus^ 
also  have  been  considered  as  void  against  purchasers  iri<&  not z<:e. 

But  the  act,  in  fact,  nyoidti  fraudulent  conveyances  against  those  only,  whom  they  were  made  Ta 
nsFSAvn  AND  DECEiVK.  It  docs  uot  make  tlicm  void  absolutely  and  ab  initio,  or  against  all  the 
world.  If  it  did,  then  it  must  have  been  admitted  tliat  it  also  avoided  voluntary  conveyances  as  such, 
against  purchasers  with  notice.  The  act,  however,  only  avoids  fraudulent  conveyances,  as  against 
those  whom  they  were  made  to  dffraud  and  dceeire.  Now  how  can  a  purchaser  say  that  a  settlemenC 
ass  made  to  defraud  and  deceive  him  where  he  had  full  notice  of  it  ? 

Takinf(  it  as  clear  that  the  act  does  not  avoid  voluntary  conveyances  as  against  purchasers  with 
^Botice;  the  question  is, — can  the  authorities  be  considered  as  having  settledf  that  tliey  are  to  be  con- 
sidered «f  roid  against  such  purchasers. 

The  earliest  authority,  it  is  believed,  in  which  it  was  held  tliat  a  voluntary  conve3rance  was  void 

eiiiist  a  purchaser  with  notice,  is  Standen*scase  (cited  5  Kep.  60  b.) ;  and  in  Gooch^s  case^  (5  Rep.  €0.) 
there  b  a  resolution  of  the  Court  of  Common  Pleas  to  the  same  eficct. 

In  Tonskims  v.  Ennis,  the  court  said  that  a  voluntary  settlement  was  void  against  a  purchaser,  though 
ho  had  express  notice ;  adding,  that  the  27th  of  £^tz.  made  voluntary  settlements  void  as  against  pur- 
n,  with,  or  without  notice.    And  in  Chapman  v.  Emery,  (Cowp.  278),  Lord  Mansfield  expressed 
^If  to  the  same  effect.    Non^  we  have  seen  that  there  is  reason  to  think,  that  the  act  of  the  27tli 

£ttz.  does  not  make  voluntai^  settlements  void  against  purchasers  with  notice ;  and  therefore  the 

In  in  Tmnkins  v.  Ennis,  and  Cktpman  v.  Emery,  cannot  be  considered  as  haviug  much  vreight  upon 
point  we  ^re  considering,-*as  the  court,  in  both  tlics^  cases  founded  their  opinion  upon  an  errone* 

(  gioand. 

bk&uhamse  v,  Earle,  (Ambl.  285.)  Lord  Hardwicke  held  n  voluntary  settlement  to  be  void  against  ^ 

chaser  with  notice;  and  in  £re/yn  v.  Tfmpto",  (2Bro.^C<C.  147.)    Lord  Thurlow  did  the  same: 
jnd^e,  however,  from  the  report  of  the  latter  case.  Lord  Thurlow  app€>ars  to  have  disposed  of 

Ktfiier  hailily,  and  without  at  all  considering  whether  notiu  did  not  make  a  dilference* 

The 
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from  Bucb  as  arc  not  yalnable,  as  nature,  blood,  and  tire 
like.     If  one  convey  land  witb  a  present  or  fature  power 

of 

The  case  of  TmfUnr  v.  StiU,  or  Sieel  t.  DowneSy  (in  Clia.  1763.  noticed  in  a  MS.  opinion  of  Mr.  Botlfr'i, 
in  the  Editor's  possession,)  may  be  noticed  as^  perhaps,  one  of  the  strongest  antliorlties  in  support  sf 
the  doctfine,— t/uU  a  vohintary  settlement  is  vdtd  agmnai  a  purcka§er  with  notice  ;  for  in  that  case,  the 
point  of  notice  appears  to  have  l>een  a  good  deal  considered. 

The  cases  above  noticed,  and  the  recent  ones  of  Doer,  Ottley,  Hill  v.  The  Bishop  of  Exeter,  Doe  v.  Jama, 
and  Metcalify,  PuUertoft  above  noticed,  are  believed  to  be  the  only  ones  in  favourof  this  doctrine;  and 
that  some  of  them  arc  not  of  much  weight  is  pretty  evident.  On  the  otiier  side^  in  Woodie'icQtef  (Crs. 
Jac.  158.)  it  was  adjudged,  that  making  a  voluntary  settlement,  and  afterwards  selling  teitkout  at- 
iice  was  within  the  statute ;— from  which  it  may  be  inferred,  that  the  conrt  would  have  determined 
differently  had  the  purchaser  bought  with  notice.  And  in  the  case  of  kVhite  v.  Stringer,  <2  Lev.  105.) 
the  court  observed  that  the  purchaser  was  not  deceived  for  that  he  had  notice  of  tlie  settlement 

So  in  an  anonymous  case,  (l£q.Ca.Ab.  354.  (4).)  it  was  said  that  a  voluntary  settlement  was 
^ood  against  a  purchaser  with  notice,  though  not  against  one  witbemi.  And  in  Doe  v.  RiUlel^e, 
(Cowp.  712.)  Lord  Mansfield  observed, — *' but  with  respect  to  voluntary  family  settlements,  to  be 
•are,  notice  varies  it  much.*'  And  the  case  of  Biscoe  v.  The  Earl  ^  Banbury ,  (l  Cas.  in  Cha.  f87.)  is  a 
•trong  anthoritv  ;  as  it  was  tliere  determined  tliat  a  voluntary  settlement  was  good  against  a  psr- 
cliaser  who  had  merelp  constructive  notice  of  it.  (Thoneh  it  is  conceived,  that  a  purchaser  with  wlut 
liaa  no  daim  to  the  benefit  of  tlie  act  of  the  S7tli  of  Eliz^  yet,  perhaps^  nothing  but  posHive  notice 
should  deprive  him  of  its  aid.) 

In  addition  to  these  authorities,  may  be  noticed  what  was  said  by  the  late  Lord  C.  J.  Mansfield,  in 
Ihe  case  of  I>d«  v.  Martyr,  (l  Bos.  &  Pul.  New  Rep.  SS5.)  In  that  rase,  his  Lordship  observed,  **  that 
^  he  regretted  that  it  had  ever  been  decided,  as  it  was  in  Etelyn  v.  Tempter,  (2  Bro.  C.C.  147.)  that 
**  even  notice  of  the  prior  settlement  would  not  defeat  such  a  purchase.'*  And  this  observation  of  his 
Lordship's  is  intitled  to  the  more  attention,  from  the  circumstance  of  its  being  made  in  acaie 
w^ich  did  not  require  that  the  point  should  be  even  adverted  to ;  for  in  the  case  before  the  conrt  the 
purchaser  had  no  notice :  Therefore  one  cannot  help  thinking,  that  his  Lordship  made  it  for  the  sake  of 
reprobating  a  doctrine,  which  he  considered  as  unreasonable  ancV  unjust  *. 

In  ColviUe  v.  Parker,  (ubi  sup.)     ^Vkite  v.  JIuSsey,  Oxley  v.  Lee,  (Prcc.  in  Cha.  14.)    Fits  Jamts  v.  j 
JUoys,  (1  Atk.  624.)  and  Gardner  v.  Painter,  (1  Sid.  153.)  it  is  mentioned,  in  tlic  statement  of  the  c^9e^^ 
that  the  purchaser  had  no  notice}  and,  perhaps,  that  circumstance  might  influence  the  decision  in  Ibcie 
cases.  < 

The  above,  it  is  believed,  constitute  the  principal,  if  not  all  the  authorities  on  both  sides  of  the 
question  ;  and  it  is  admitted  that  those,  in  which  voluntary  settlements  have  been  held  to  be  fsii 
against  purchasers  with  notice,  certainly  preponderate.  It  will  be  recollected  too  that  in  tlie  Isittt. 
authorities  upon  the  point,  a  voluntary  settlement  was  hchi  to  be  raid  against  a  purchaser  with  notiot^ 
But  whetlier  the  authorities  must  be  considered  as  having  settled  the  point  is  another  matter* 
It  maybe  observed,  that  the  act  of  the  27th  of  Eliz,  does  not  seem  to  require  any  such  constnictie% 
•s  tliat  a  voluntary  conveyance  shall  be  void  against  a  purchaser  with  notice — that  authorities  the  otb 
way  are  not  wanting,»-and  that  it  seems  repugnant  to  every  moral  principle  and  every  conscientio 
feeling,  to  be  knowingly  instrumental  in  disappointing  those  hopes  and  expectations  which  the  voloi 
lary  settlement  may  have  raised  in  those  upon  whom  it  was  made.  It  may  be  further  observed^  th 
ly  holding  a  voluntary  conveyance  with  notice  to  be  void  against  purchasers,  the  Courts  have  put 
construction  upon  the  act  which  it  was  never  intended  to  bear,  and  it  may  be  well  questioned  whether 
the  Judges  of  succeeding  times  are  to  be  bound  by  the  errors  of  their  predecessors,  more  cafM^ 
cial^  where  such  errors  are  fraught  with  consequences  so  manifestly  repugnant  to  the  principles  en 
justice.  j 

But  even  supposing  that  the  authorities  must  be  considered  as  having  settled,  that  a  voluntary  con* 
Teyance  bvoid  against  a  purchaser  for  a  valuable  consideration,  even  though  he  has  notice  of  Ht^ 
yet  it  may  be  proper  to  observe,  that  if  the  purchaser  lias  not  only  notice  but  takes  an  indemnity  agmntt 
the  settkmenty  that  there  he  will  be  bound  by  the  settlement, — for  by  taking  the  indemnity  he  shew«4 
that  he  did  not  rely  upon  the  statute  but  upon  his  indemnity  :  (Jennings  v.  SeUack,  1  Vern.  467.  HTai$^ 
yi.  Stringer,  ubi  sup.)  Admitting  too  that  a  voluntary  conveyance  must,  in  fact,  be  considered 
raid  against  purchasers  with  notice,  yet  a  person  ought  to  be  very  cautious  in  purchasing,  vrli 
there  is  what  appears  to  be  a  voluntary /a7»t7jf  settlement ;  for  though  the  settlement  may  appear  to 
voluntary,  yet  it  may  happen  to  be  made  for  a  valuable  consideration.  As  for  instance,  it  a 
be  made  in  pursuance  ofarticles  before  marriage,  though  the  articles  may  happen  not  to  benoti 
in  the  settlement;  and  in  case  it  tra«,  there  is  no  doubt,  it  is  appreliended,  but  upon  the  articJ 
being  produced,  the  parties  claiming  under  the  settlement  would  prevail  against  the  purchaser.  ' 
the  same  would  be  the  case,  if  the  settlement  was  made  for  any  otlier  valuable  consideration : 
notwithstanding  the  consideration  did  not  appear  on  the  face  of  the  settlement,  yet  tlie  settlement^ 
is  conceived,  would  nevertheless  be  good  upon  the  consideration  being  proved.  See  Chapm^\ 
Emery,  1  Cowp.  280.  ubi  sup.  Ferrers  v.  Cherry,  ft  Vern.  384. 


•  See  Smith  v.  Garland,  2  Meriv.  123.  where  the  Master  of  the  Rolls  decreed  that  a  person  who  „ 
made  a  voluntary  settlement,  could  not  enforce  a  specific  performance  of  a  contract  for  the  &ale 
the  estate  against  a  purchaser  who  had  aof  tec  of  the  voluntary  settlement. 
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of  reyoeation,  or  alteration,  at  his  will  that  doth  convey 
it;  this  shall  be  said  a  fraudulent  conveyance,  .as  against 

him 
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It  may  here  be  proper  to  state,  that  voluntary  settlements  and  conveyances  are  void  against  pur- 
dasen  for  a  valuable  consideration  without  at  all  regarding,  whether  they  are  in  favor  of  mere 
itFangers,  or  of  persons  who  have  the  strongest  natural  claims  upon  the  settler,— his  wife  and  chil. 
inn.  See  Shaw  t.  Siandish,  ubi  sup.  DcwgloMS  v.  H'aadf  ubi  sup.  Chapnum  v.  Emery^  Cowp.  278. 
Oxiqf  V.  Letf  obi  sup.  Lavendar  v.  BUtckstone,  2  Lev.  146.  Goodright  v.  Moata,  Black.  1019.  Evelyn  v, 
lh^i(<r,  3  Bro.  C.  C.  147.  Doe  v.  Hopkina,  cited  9  T.  R.  70.  Nor  will  their  being  otherwise  totally 
■aprovided  for  make  any  difference.    See  Lmendar  v.  BUickUme,  ubi  Kup. 

Neither  will  the  circumstance,  of  the  settler  ^etjrg/ire« /ram  debt  at  the  iimey  entitle  a  voluntary  set* 
tldBent  toany  greater  favor*.  {Doe  v.  Ottiey^  ubt  sup.)  Nor  will  the  circumstance  of  the  settlement 
Bot  cfNaprisuig  aU  the  aettter^e  estate*  See  Doe  v.  OttUw,  ubi  sup.  and  Lord  Townahend  v.  JVindkawu 
SVes.  10. 

And  if  by  the  terms  of  the  settlement  it  is  made  to  take  effect  immediately,  and  the  settler  ac- 
tordiBgly  gives  up  tlie  possession  of  the  estate,  yet  as  against  a  purchaser  for  a  valuable  consideratioii 
tt  moM  clearly  be  void. 

As  against  a  purchaser  without  notice,  a  voluntary  conveyance  even  in  favour  of  the  king  will  not 
legood.   See  il  Rep.  74  a. 

It  may  be  observed,  that  the  apeciea  of  conveyance  by  which  a  voluntary  settlement  is  made  is  per- 
nctij  immaterial :  nor  will  it  acquire  any  validity  by  a  tine  being  levied  or  a  recovery  sufferea  to 
^Qiesof  the  settlement.    See  Douglasa  v.  JVaad,  ubi  sup.    Fitz  Jamea  v.  Afoys,  ubi  sup.  Farmer's 
Msr,  5  Rep.  79.    heach  v.  Doran^  R®P*  in  Cha.  78.  t 

So  ^  «  cvbatary  aettlcMent  ia  made  in  execution  qf  a  general  power  (f  appointment  it  will  be  fraudulent 
md  void  against  a  subseauent  purchaser.    See  8  Ves.  65. 

But  althoDgh  it  may  oe  laid  down  as  a  general  rnle,  and  as  one  perhaps  which  has  no  exception, 
^t  according  to  the  true  constrnction  of  the  act  of  EUz,  voluntary  settlements  of  freehold  or  leasehold 
fa^ia^  of  whidi  the  settler  is  seised  eitlier  in  possession  or  reversion  t,  are  void  against  purchasers  wka 
^K  M  notice^  (and  according  to  the  authorities  even  against  purchasers  who  have  notieCj)  yet  we  must 
k  careful  to  understand,  that  sjsch  purchasers  must  be  fair  purchaaera  for  a  valuable  couiideratiou ;  for 
^agh  th'e  act  speaks  of  purchasers  for  money,  or  othe'r  good  consideration,  yet  we  have  already  seen, 
I  to  the  construction  of  tliis  act,  **  good  consideration,**  means  valuable  consideration. 
And  the  consideration  must  not  only  be  a  valuabUf  but  it  must  also  l>e  an  adequate  consideration ;  at 
so  lar  adequate,  as  both  to  repel  tlie  presumption  of  fraud  antl  over-reaching  on  the  part  of  the 
icr,  (see  the  ol^ervatipu  by  Lord  C.  J.  Anderson,  in  Upton  v.  Baaaettf  Cro.  Eliz.  445.  mid  see 
y.  Stringer,  2  Lev.  106.  Metca\f  v.  Pulvertoft,  and  Doe  y,  Jamea,  10  East,  Rep.  *tit,)  and  of 
on  and  contrivance  between  him  and  the  settler.  Doe  v.  Rutledge,  Cowp.  705.  Upton  v.  Basaetty 
np.  and  Metealfv.  PuUrertuft,  1  Ves.&  Bea.  181. 
liny  not,  perhaps,  be  improper  to  observe,  that  mortgagees  (Chapman  v.  Emery,  Cowp.  278.  Jonea 
P^ffoy,  ubi  sup.  Bentham  v.  Harcourt^  Prec.  in  Cha.  30.  {'Vhite  v.  Hussey,  ib.  14.)  and  lessees, 
tirighty,  Moaea,  ubi  sup.  Shaw  y.'Standiah,  ubi  sup.  Cross  v.  Fanatenditch,  Cro.  Jac.  181.)  are  to 
e&tmt  of  their  resuecttve  interests,  considered  as  purchasers  and  entitled  to  the  benefit  of  the  act 
the  ^th  of  Eliz.  Even  a  lessee  at  rack-rent,  is  held  to  be  so.  {Goodright  v.  Moaea,  ubi  sup.)  But 
to  the  mortgage  or    lease  the  voluntary  settlement  will   be  good.    {hVard  v.  Cartwright^ 

UiCh.59.) 
:AadiBarriage  being  a  valuable  consideration,  a  settlement  upon  marriage,  (or  even  after  marrUige, 
'"He  in  pnnnance  of  articles  entered  into  previous  to  it,)  will  be  good  against  a  prior  settlement 
is  merely  voluntary.    Douglaaa  v.  IVaad,  ubi  sup.  per  Lor4  Mansfield,  Doe  v.  Rutledge^  ubi  sup. 
V.  Brearyj  0  Vem.  483.    Brown  v.  Joa^s,  1  Axk.  188* 


^la  Holcre^^acaae,  (Dyer  «94,  in  note)  the  court  held  that  a  voluntary  settlement  irponcfciWrCTt  was 
'  gainst  a  purchaser  if  the  settler  iros  not  indebted  when  he  made  it.    But  tltis  case  (if  the  court 
tint  the  settlement  would  be  good  against  a  purchaser  witl^ut  notice)  cannot,  it  is  conceived^ 
>««JLed  upon  as  law. 

tk  Blast  not  be  supposed,  however,  that  the  fine  or  recovery  will  be  always  without  any  operaiiam 

WAucase.     For  if  the  fine  is  levied  or  recovery  suffered  of  an  estate  tail,  they  will  have  just  the 

S«peratioB  in  destroying  the  estate  tail,  as  they  would  have  had  in  case  no  voluntary  or  frandii^ 

M»  bad  been  declared  of  them.    It  will  only  be  the  voliintory  or  fraudulent  uses  that  will  be 

and  the  fine  or  recovery  will,  in  fact,  enure  to  the  use  qf  the  purchaser. 

J  the  case  indeed,  of  Duektey  v.  Arnold,  (2  Eq.  Ca.  Ab.  752.)  Lord  Cowper  seems  to  have  thouglit, 

a  voluntary  settlement  of  a  reversion,  expectant  ui>on  an  estate    tail  would  be  good  against  a 

baur*  because,  at  the  time  of  making  the  settlement  the  reversion  was  oi'  no  value  and  might 

Ji^n  destroyed  by  the  tenant  in  tail.    But  this,  it  wUl  be  observed,  is  merely  au  opinion  of  his 

" '  I's  and  the  soundness  of  it  may  Ims  well  question^. 
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bim  that  sball  afterwards  pnrohaBe  thb  land.    So  that  if  Co.  s.  at.  ts. 
one  conTej  his  land  to  the  use  of  himself  for  life,  and 

after 

( 

The  qnestion  has  bern  agitated,  and  does  not  appear  to  be  yet  settled,  whether  the  act  of  tbe  S7th 
of  Eliz,  extends  to  copyholds  or  not.  In  the  case  of  Doe  v.  RviUdge,  (nhl  snp.)  Lord  Mansfield  thoii|{ht 
ttiat  it  did,— his  Lordsbin  observing,  "  that  constniing  it  to  do  so,  conld  work  no  prejudice  te  the  loni; 
"  and  tliat  the  object  or  the  statute  was  to  suppress  frand.*'  Tliere  appears  however  to  be  rraMia  t» 
think  that  copyholds  are  not  within  it;  for  nnlcss  we  acquiesce  in  the  harsh  doctrine,  that  a  purchaser 
may  avoid  a  voltuitary  conveyance  etenlhomgh  he  has  notice  of  it^  a  case  cannot  possibly  arise  wh^re 
there  can  be  any  necessity  for  tlic  purchaser  of  a  copyhold  to  resort  to  tlie  act  for  protection.  The 
legal  title  appearing  on  the  face  of  the  court  rolls  the  purchaser  can  always  ascertain  who  has  it ;  and 
by  taking  a  sarrcnder  from  tbe  person  who  has^  and  also  from  those,  who  on  the  face  of  the  court  rolls, 
appear  to  have  any  equitable  interest,  and  by  getting  duly  admitted  n|M>n  such  surrender,  he  will  he 
perfectly  safe,  it  is  apprcliendcd,  widiout  any  aid  from  the  act  of  Elizabeth, 

The  act  of  the  27th  of  £/tz.  only  speaks  of  frandnlcnt  conveyances  of"  UmdSy  tenewteniSf  and  kertdUm^ 
^  ments,"  It  is  therefore  clear,  that  it  does  not  extend  to  voluntary  assignments  or  settlements  of 
peraoMil  chatteh,  and  consequently  a  purchaser  can  only  avoid  a  voluntary  settlement  or  assignment  of 

{personal  chattels  either  where  it  is  positively  frmuduUnty  or  from  circumstances,  hpremnmptireimaib^^ 
or  there  is  no  principle  of  law,  which  makes  votuntary  settlements,  as  sucA,  void  against  purqioseia. 
Poiitire  fraud  however  can  rarely  be  proved  in  voluntary  settlements  or  conveyances  :  Therefore,  ia 
voluntary  assignro<mts  or  settlements  of  personal  chattels  it  can  only,  generally  speaking,  be  oo  the 
ground  of  ar£Kt}t«taafta2  fraud  on  which  they  can  be  impeached.  This  renders  it  proper  toenqeire 
what  circumstances  are  considered  as  signs,  or  badges  of  fraud.  And  first  it  may  be  observed,  that  the 
settler  being  in  possession  of  the  thing  settled  at  the  time  he  sold  it,  mnst  be  deemed  an  indieinm  of  fraud ; 
(see  Tipyne's  case,  3  Rep.  81.  Stone  v.  Grubham,  2  Unlstr.  2t8.  Ryall  v.  Roll^  l  Atk.  )70.  Ed" 
wards  v.  Harben,  2  Durnf.  &  East's  T.  R.  587.  liamford  v.  Barron^  cited  2  Dnrnf.  and  East*s  T.  R. 
594.  Meggott  v.  Mills,  1  Lord  Raym.  286.  Reed  v.  liUtdes,  5  Taunt.  212.)  and  if  the  ju'enrntidion  of 
fraud,  arising  from  such  circumstance,  is  not  r^peUcd  by  some  other  circumstance,  theassi^imcntor 
settlement  it  is  conceived,  mnst  he  consi<lcred  as  void  against  a  purchaser  witliont  notice.  The  east 
indeed  of  Kyddv,  Rawlinson,  (2  Bos.  &  Pul.  59.)  may  be  tlionsht  to  militate  somewhat  agwnstfhis 
opinion  ;  but  the  authority  of  that  case  is  considered  as  doubtful. 

But  although cmiHntttn^  in  possession,  must  be  considered,  generallv  speaking,  as  a  badge  o€  fraad-j 
yet  the  jiffsumpf ion  of  fraud  arising  from  such  circumstance  may  be  repelled  by  shewing— <&«<  tit' 
possession  tpas  consistent  tcith  the  terms  of  the  settlement  t     (BucknaUv,  Royston,Pwec*  iuCha.  283h' 
i^adogan  v.  Kewnet,  Cowp.  453.    Lady  Arundell  v.  Phipps,  10  Vcs.  145.    Edwards  v.  Harben,  nbi  sup.)  * 
Therefore  if  a  person  makes  a  voluntary  settlement  of  personal  chattels  and  limits  a  life  estate  ta  than  : 
to  himself,  there  the  circumstance  of  being  in  possession  would  not  be  considered  as  afibrcKng  aay  ' 
proof  of  fraud.    The  fraud,  therefore,  must  be  evinced  by  some  other  circumstance  than  that  of  beiaf 
m  possession.    This,  therefore,  leads  to  tlie  enquiry,  what  circumstances,  in  such  a  catr,  woaki  bs 
considered  as  affording  an  evidence  of  fraud.    An  unusual  degree  of  secresy  in  making  the  seittewtent^ 
would  be  looked  upon,  it  is  conceived,  as  an  evidence  of  fraud.    So,  probably,  would  tbe  drcui^ 
^tance  qf  the  settler  being  greatly  indebted  at  the  time  he  made  it. 

But  supposing  that  the  settler  was  not  greatly  in  debt,  and  that  there  was  no  unusual  secrecy,  nor, 
in  fact,  any  circumstance  indicative  of  fraud,  unless  the  concealment  of  the  settlement  from  the  leaoaew 
ledge  Iff  the  purchaser,  could  be  considered  so,  might  fraud,  it  may  be  asked,, be  inferred  from  Ihit 
circumstance?  This  question  is  suggested  for  the  reader's  consideration.  It  most  be  obvious,  that  il 
is  desirable  there  should  bo  some  ground  or  othrr,  on  which  every  voluntarv settlement  of  persamal  ^Aat^ 
teh  where  the  settler  is  in  possession,  should  be  considered  as  francfulent  and  void  against  a  purchaser 
without  notice :  for  to  hold  that  a  voluntary  settlement  of  chattels,  where  the  settler  was  in  possessioa, 
might  in  any  case  be  good  against  a  purchaser  without  notice,  would  be  opening,  it  is  feared,  a  wide 
door  to  fraud.  As  to  purchasers  with  notice,  theif  cannot  complain  of  fraud;  and  therefore^  it  is 
conceived,  a  voluntary  assignment  or  settlement  ot  chattels  is  clearly  good  against  them. 

Where  a  person  makes  a  voluntary  settlement  or  assignment  of  personal  chattels  and  mctmatty  rw' 
Unquishes  the  possession  of  them,  there,  it  is  presumed,  a  snbsequent  purchaser  could  not  defeat  sn^ 
settlement  or  disposition,  even  tliough  he  was  a  pnrcliascr  without  notice.  Nor  could  be  in  the  ca» 
of  a  settlement  or  assignment  of  ehoses  in  action  wliere  the  securities  are  delivered. 

It  may  be  proper  to  enquire,  whether  a  purchaser  can  have  the  benefit  of  tbe  act  of  the  27  A  If 
Eliz,  in  any  other  case,  than  where  he  purchases  from  the  same  person  who  made  t^e  voluntary  cea-^ 
veyance* 

In  Gilbert's  Treatise  on  Uses,  it  is  said,  ^  that  he  who  makes  the  faauduleni  gift  within  the  statute, 
f '  imist  be  the  same  person,  who  afterwards  makes  the  sale  of  the  lands.'*  This  position,  however, 
stands  opposed  by  a  resolution  of  the  court  in  BurreFs  case -,  (6  Rep.  72.)  in  which  it  was  held;— 
that  it  was  nof  necessary  that  he  who  sold  the  land  should  make  the  framdmUnt  estate ;  but,  tkai  kAs> 
ever  made  it,  the  purchaser  should  avoid  it. 

These  authorities  are  at  complete  variance  with  each  other.  In  part,  it  is  conceived,  tlie  latter  is 
correct,  but  not  to  its  full  extent.  Two  cases  may  be  conceived,  and  perhaps  only  two,  where  a  pur- 
ehaser  may  avoid  a  voluntary  settlement  although  he  does  nsi  parc^se  from  the  pefMO  who  mMie  it. 
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ailer  to  the  vse  of  divers  of  his  blood »    with  a  future 
power,  as  afler  the  death  of  H.  or  after  such  a  day  to  re- 
voke 


IVoK  M,  where  a  settlement  is  made  with  a  ieeret  imtt  for  i\it  netiler  kim$elf.  Upon  his  death,  the 
alate,  or  rather  the  trust,  descends  upon  his  heir  at  law.  llie  heir  then  sells  the  estate.  Here, 
iltboiigfa  the  purchaser  will  acquire  the  equitable  or  beneficial  interest  without  the  aid  of  the  statute, 

iftwithontirs  aid  he  will  not  acqnire  the  legal  etUUe,    The  legal  estate  however,  being  essential  to 
B  tide,  the  act,  it  is  apprehended,  gives  it  to  him ;  for  ankss  it  was  held  to  do  so  a  fair  and  honest 
porrinsGr  might  be  defeated  of  his  purchase. 

Tlie  other  case,  which,  it  is  conceived,  faUs  witliin  the  operation  of  the  act  although  the  setder  and 
tke  iciler  are  dttferent  persons,  arises  where  a  person  makes  ttpo  voluntary  settlements,  and  the  person 
dsiMiig  onder  the  kdier  sells  to  a  purchaser  for  a  valuable  consideration  who  has  no  notice  of  the 
ftmer.  There  can  be  no  doabt,  it  is  apprehended,  but  the  former  settlement  is  void  against  the  par^ 
chaser  notwithstanding  he  did  not  purchase  from  the  person  making  it.  There  is  an  old  case,  indeed, 
which  stands  in  opiiosltion  to  this  opinion ;  {Dame  Bwrgk'e  cau^  Moore,  asS,  and  see  Clarice  v.  Rai' 
fasd,  Lane.)  bnt  the  recent  one  of  Doe  v.  Mmrtyr^  (1  Bos.  &  Pull.  New  Rep.  532.)  may  be  adduced. 
It  b  coDceived,  as  an  authority  in  support  of  it.  *  Such  an  opinion  too  appears  necessarily  to  result 
Irom  the  doctiine,-— that  a  settlement  voluntary  in  its  creation  acquires  validity  by  the  person  claim- 
it;  onder  it  selling  to  a  purchaser  for  a  valuable  eonsideration  ^— a  doctrine  which  will  be  more  par- 
Unihuiy  noticed  in  the  sequel. 

To  entitle  the  purchaser,  however,  in  the  case  last  put,  to  avoid  the  frior  voluntary  settlement  he 
tertainiy  ought  not  to  have  any  notice  of  it ;  for  if  he  has,  he  must  know,  that  the  person  claiming 
•ader  it  has  a  better  right  than  tlie  person  from  whom  he  purcliascs,— for  of  two  or  more  volonteers, 
the  first,  it  is  well  settled,  is  always  preferred.  It  can,  therefore,  only  be  on  the  ground  of  his  liav- 
ligpnrchased  wUhout  notice  of  any  prior  right  that  he  can  possibly  contend ;-— that  the  former  volun- 
tuj  settlement  was  fraudulent  as  against  him. 

The  two  cases  which  have  been  put,  are  the  only  ones,  it  is  conceived,  in  which  a  purchaser  can 
avaid  a  volnntary  settlement  where  the  settler  and  the  seller  are  different  persons ;  consequently,  except 
hi  these  cases,  the  resolntion  in  BurreVs  case  cannot,  it  is  apprehended,  be  supported.  Admitting 
howt^tr,  that  there  are,  in  fact,  other  cases,  in  which  the  act  avoids  volnntary  conveyances  and  set- 
though  the  vendor  and  the  settler  are  dilferent  persons,  still  it  mn^t  be  evident  that  the  re« 
tion  in  BurreVs  ease^  cannot  be  supported  to  its  full  extent.  If,  for  instance,  a  person  made  a 
mitary  provision  by  settlement  for  his  younger  children,  certainly  the  act  of  the  27th  ofEliu 
nid  not  enable  a  purchaser  from  the  settler  s  heir  at  law  to  defeat  such  provision :— and  yet  accord- 
to  the  resolntion  in  Burrets  case  it  would.  Not  only,  indeed,  does  the  reason  of  the  thing  in  such  a 
stand  in  opposition  to  the  resolution  in  BarreFs  case,  but  it  also  stands  opposed  by  what  was  said 
the  court  in  the  case  of  Jones  v.  Purefoif.  (1  Vern.  46.)  In  tliat  case  it  was  objected  by  the  plaintiff^ 
|a  mortgagee,  cUiming  under  a  mortgage  made  by  thescttler*s  heir  at  law,)  that  the  settlement  was  but 
wsbuUmry  settlement  and  therefore  could  never  prevail  against  a  purchaser  without  notice*  **  But 
as  to  that  ol^ection,"  tlie  report  Rays,  **  the  court  gave  this  clear  answer."  ^'  It  is  true  it  was  a  vo- 
^  hmtary  settlement,  and  if  it  had  been  made  by  tlic  person  that  mortgaged  the  lands,  it  should  never 
^  prevail  against  a  purchaser ;  but  here  the  settlement  was  made  by  the  grandlfather^  and  the  estate 
passed  from  him ;  but  the  mortgage  was  made  bv  the  fathery  who  was  never  seised,  nor  possessed 
of  the  estate." 

It  any  be  proper  to  enquire  whether  voluntary  limitations  (as  remainders  or  reversions),  are  good 
'  It  suhtetfuent  jmrehti^s  for  a  valuable  consideration  where  tlie  settlement  or  conveyance  which 

ins  such  limitations  has  its  basis  in  a  valuable  consideration. 

Id  The  emu  of  St.  Suvour\   in  Southwark,  (Lane*s  Rep.  tH.  and  1  Cas.  in  Cha.  217.)  the  court 

pressed  itself  of  opinion,  that  if  a  person,  upon  tlie  marriage  of  one  of  his  sons,— 4imited  remainders 

lis  other  sons,  that  such  remainders  would  be  void  against  a  purchaser.    But  this,  it  may  be  ob- 

ed,  was  merely  an  oyinion  of  the  court,  and  no  decbion.  And,  besides,  the  court  does  not  appear  to 

i  pven  any  reason  for  its  opinion.  The  case  of  R&scarriek  and  Barton^  (and  see  Beverly  v.  Gaiaere^ 

Roll.  305.)  is  one  which  supports  the  same  side  of  the  question.    In  that  case,  a  person  upon  his  mar- 

,  settled  an  estate^  (whicli  was  subject  to  a  mortgage,)  upon  himself  and  his  intended  wife  succcs- 


Qverjy  whether  the  latter  conveyance  in  Doe  v.  Martyr,  can  properly  be  considered  as  vohmtm; 
'H  was  expressed  to  be  made  in  consideration  of  <i'475,  which,  for  any  tiling  that  appears  to  the 
r,  was  the  full  value  of  the  estate.    But  it  seems,  that  the  consideration  was  not  actually  paid. 

,  however,  was  given  for  it,  which  probably  was  intended  to  luive  been  paid.    Bnt  however  this 

be,  thecmirt  certainly  coksidereu  the  latter  eonreyanee  as  voluntary j  which  renders  the  case,  it 
ived,  ao  authority  for  the  opinion  in  support  of  which  it  has  been  adduced. 
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▼oke  it ;  and  before  the  day  he  sell  this  land  to  a  stranger 
for  a  valuable  consideration ;  in  this  case,  the  first  deed 

shaU 
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stvely  for  life ;  with  renraindcrs  to  IiIa  first  and  other  sons  in  tail  •  widi  remainder  to  his  brother  in  tail. 
After  the  marriage  the  mortgagee  obtained  a  decree  of  foreclosure  against  the  settlerand  took  possessioo 
of  the  estate.  The  settler  then  died  without  issne ;  and  his  brother  claimed  a  right  to  redeem,  and 
brought  his  bill  for  that  purpose ;  alledging,  tliat  as  the  bill  of  foreclosnre  was  brought  against  the 
settler  only,  he  (the  brother)  was  not  Irannd  by  the  decree;  the  conrt  however  held  tlrat  he  was; 
and  Lord  C.  J.  Hale,  (one  of  the  commissioners  of  the  great  seal)  observed  that  the  limitatioo  to 
the  brother  was  voluntary^  and  »o  no  pretence  to  be  supported  against  a  purchaser. 

These  are  the  only  authorities  which  the  Editor  has  meet  with  which  favor  the  opinion,  that  volun- 
tary itniitations  posterior  to  limitations  in  tail  supported  by  marriage  or  other  valuable  consideration^ 
are  void  against  purchasers. 

Id  the  case  of  fVhite  v.  Stringer,  (f  Lev.  103,  and  see  Lord  Teynham  v.  MulUns,  1  Mod.  109,  in  note.) 
the  settler,  upon  the  marriage  of  his  eldest  son  settled  an  estate  upon  the  son  in  special  tail ;  with  re- 
mainder to  his  (the  settler's)  second  son  in  tail.  The  father  afterwards  sold  the  estate  to  a  purchaser 
who  had  notice  of  the  settlement  and  who  took  a  collateral  security  against  the  Vemainder  to  the 
•econd  son.  Upon  a  question  arising,  whether  tlie  limitation  to  the  second  son  was  void  agaiast  tfie 
purchaser  under  the  act  of  ^th  of  Eliz. — the  court  held  that  it  was  not ;  and  observed,  that  '*  it 
*^ -could  never  be  imagined  that  tiie  settler  intended  to  deceive  a  pin-clmser  after  the  determination  of 
**  an  estate  tail  which  might  endure  for  ever."  It  is  bu\  proper  to  observe  however,  that  the  determi- 
nation in  this  case  is  of  less  weight,  as  the  court  appears  to  have  been  somewhat  influenced  by  the 
circumstance  of  the  purchaser  having  notice  of  the  settlement,  and  by  his  havhig  taken  a  collateral 
security  aaainst  the  second  son*s  claim. 

The  case  of  Jenkins  v.  Keymis,  (1  Lev.  150.)  is  also  an  authority  in  favor  of  the  validity  of  these 
voluntary  limitations,  when  preceded  by  a  valid  limitation  in  tail. 

In  that  case  a  tenant  in  tail  general  upon  his  marriage,  suffered  a  recovery,  and  settled  the  estate 
to  the  use  of  himself  and  the  heirs  of  his  body  by  his  intended  mfe,  with  remainder  to  tlte  heirs  of  ids 
body  generally.  He  afterwards  made  a  mortgage  of  the  estate  to  a  person  who  had  no  notice  of  the 
settlement.  His  wife  died  without  issue,  and  he  married  again  and  had  issue  the  defendant,  against 
whom  tlie  mortgagee  brought  an  ejectment  to  get  possession  of  the  estate.  It  was  contended,  on  the 
part  of  the  mortgagee,  that  the  settlement  was  voluntary  as  to  the  issue  of  the  second  marriage,  and 
consequently  void  as  ag»inst  him.  The  court  however  held  that  it  was  good,  and  Lord  C.  J.  Hale,  ob- 
aerved,  ''  that  the  consideration  of  marriage  and  the  marriage  portion,  would  run  through  all  the 
^  estates  raised  by  the  settlement ;  although  the  marriage  was  not  concerned  in  them,  so  as  to  make 
**  them  good  against  purchasers.*'  (Sec  Hardress,  398.) 

This  however  is  not  the  true  ground  on  which  such  voluntary  limitations  can  be  supported.  In  the 
case  of  Osgood  v.  Strode,  (2  P.  W.  «65.)  Lord  Macclesfield  observed,  that  the  marriage  amd  marriase 
portion  only  supported  the  limitations  to  the  husband  and  wife  and  their  issue ;  and  that  his  Lordship 
was  right  is  perfectly  obvious  it  is  conceived.  The  case  of  Jenkins  v.  Keywns,  therefore,  being  deter- 
mined on  an  erroneous  principle,  cannot  be  considered  as  having  much  weight  on  the  point  onder  con- 
sideration. 

To  the  cases  already  cited  in  support  of  the  validity  of  ^hese  voluntary  limitations,  may  be  added 
that  of  Newstead  v.  Searte,  (1  Atk.  264.)  a  case  indeed,  which  goes  farther  than  any  of  the  others, 
and  in  which  it  was  held  that  a  voluntary  limitation  concurrent  witfi  a  limitation  in  tail  supported  by  a 
yaluable  consideration  was  good  against  nurchasers. 

The  above  appear  to  be  all  the  authorities  upon  the  subject  under  consideration,  and  that  those 
preponderate  which  maintain  the  validity  of  voluntary  limitations,  when  ulterior  to,  or  concurrent  witk 
limitations  in  tail  supported  by  a  valualfU  consideration  is  pretty  evident;  and  these  are  the  authoritieiy 
it  is  conceived,  which  arc  to  be  followed. 

The  true  eround  or  principle  however  on  which  such  limitations  are  to  be  snpported,  appears  to  ha 
f  Ais.— viz.  that  they  are  free  from  fraud ;  and  being  so,  they  are  not  within  the  act  of  the  27  th  of  BUt 
This  opinion,  if  hastily  taken  up,  may  be  thought  to  militate  against  a  former  opinion  of  the  Editof^j 
viz.  that  voluntary 'settlements  as  such  are  within  the  meaning  of  that  aet.  But  it  must  be  observad^ 
that  settlements  voluntary  in  toto,  were  the  settlements  there  spoken  of,  which  must  alwmys  ht 
deemed  fraudident  it  is  conceived  ;  at  least  as  against  pnrcliasers  without  noHce,  The  conveyaadi 
however,  whicJi  contain  these  voluntary  concurrent,  and  ulterior  limitations,  are  not  GonTeyaacai 
voluntary  in  toto ;  on  the  contrary,  they  have  their  basis  in  a  valuable  consideraiion, — a  consideration  whill 
would  have  been  sufficient  to  have  embraced  the  whole  interest  in  the  thing  settled.  This,  tberefoiNl 
repels  the  presumption  of  fraud.  And  with  respect  to  ulterior  voluntary  limitations,  there  is  another  sit 
cumstance  which  likewise  repel^  it ;  viz.  the  ituprobabtlity  from  their  remoteness  at  the  time  of  creati^ 
them,  where  expectant  on  an  estate  tail,  that  they  will  ever  take  effect  in  possession— a  circumstan^ 
whith  discountenances  the  idea  that  fraud  had  anv  concern  in  producing  them.  Besides,  the  convc| 
ances  in  which  such  limitations  are  contained,  being,  in  fact,  conveyances  for  a  valuable  coiuideraM 
there  is  reason  to  contend,  that  instead  of  coming  within  the  opeiation  of  the  act  of  the  «7th  of  JBSi 
they  fall  full  within  the  exceptions  contained  in  it.  Such  voluntary  concurrent  and  nltcrior  finiw| 
tions  must  therefore  be  considered  as  good.    In  questions  indeed  betwcon  volunteers  and  parchascH 
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sbBll  be  said  to  be  fraudulent  and  void,  as  to  bim  tbat 
shall  purchase  the  land,  to  do  him  any  hurt.  And  if  one 
convey  land  with  such  a  power  of  revocation  (n),  and  after, 
with  au  intent  to  defraud  a  purchaser,  make  a  feoffment  to 
a  stranger  to  extinguish  the  power,  and  after  sell  the  land 
for  valuable  consideration  to  a  stranger ;  in  this  case  both 
the  first  and  the  second  deed,  as  to  the  purchaser,  shall 
C«.6.72.  i^  gaij  to  be  fraudulent,  and  therefore  void.     And  if  there 

be  grand-father,  father,  and  son,  and  the  grand-father 
makes  a^lease  for  one  hundred  years  to  the  father,  and  the 
father,  to  prevent  the  drowning  of  the  lease  by  the  de- 
scent of  the  reversion  to  him,  doth  assign  over  the  lease  to 
certain  friends  of  his,  to  the  use  of  his  son  an  infant  un- 
der pretence  to  pay  debts,  the  grandfather  dieth,  the  father 
doth  continue  the  occupation  of  the  land,  and  maketh 
estates,  and  doth  all  acts  as  owner  of  the  land,  the  son 
payeth  no  debts,  and  the  assignment  (albeit  divers  persons 
of  quality  were  named  assignees)  was  delivered  to  one  of 
the  assignees  of  mean  estate  in  private,  and  after  the  father 
doth  sell  the  laud  for  valuable  consideration ;  in  this  case 
this  assignment  shall  be  taken  to  be  fraudulent  and  void 
as  to  tlie  purchaser.  And  if  the  father  make  a  fraudulent 
conveyance,  and  after  continue  the  occupation  of  the  land, 
and  it  descend  to  the  son  after  the  father's  death,  and  he 
sell  it  for  valuable  consideration;  in  this  case,  the  pur- 
chaser may  avoid  the  conveyance  made  by  the  father,  as 
well  as  if  it  had  been  made  by  the  son  himself,  and  that, 
whether  the  son  be  privy  to  the  conveyance  made  by  the 
fatlier,  or  not  (o).  And  if  the  fraudulent  conveyance  be 
made  to  the  king,  yet  it  is  void  i^s  to  a  purchaser,  as  if 
it  were  made  to  a  common  person.  And  therefore  if 
there  bo  tenant  in  tail,  the  remainder  in  tail,  or  in  fee, 
and  he  in  the  remainder,  perceiving  the  tenant  in  tail  doth 
intend  to  sell  the  land,  and  bar  him  by  a  common  reco- 
very, doth  sell  his  remainder  by  deed  inroUed  to  the  king^ 
and  after  tlie  tenant  in  tail  doth  sell  the  laud  by  common 
recovery  for  good  consideration,  in  this  case  the  'pur-  ^P.  65. 
chaser  shall  avoid  this  deed  to  tlie  king  (p);  whereby  also 
it  appeareth,  that  a  fraudulent  conveyance  ivithin  this  sta^ 
' .    -  ■  ,  ■    ■  -  ■  ,  _^___^^^.^.^— _. 

JMinecotild  eontend  more  xealonsly  in  favor  of  the  latter  than  the  Editor,  at  least  where  they  are  pnr- 
<imen  withoot  notice  :  Bat  as  it  seenui  to  be  understood  that  tlicre  is  no  principle  of  the  common  law 
'^Mi  avoids  votuMtaru  conveyances  as  auchf  but  only  fraudulent  ones,  and  as  snch  limitations  as  we 
live  been  speaking  of,  cannot,  it  is  conceived^  be  considered  as  fraudulent,  and  consequently  neither 
iiActcd  by  the  common  law  or  the  S7th  of  Eliz,  the  Editor  has  felt  himself  compelled  as  it  were  to 
^ttpveit  bimaelf  in  favor  of  them.  It  cannot  be  doubted  however,  that  it  wonld  be  more  consonant  to 
Ihe principles  of  justice  that  every  voluntary  Umiiation  in  settlements,  as  well  as  settlements  volonUry 
Utai9,  should  nve  place  to  tlie  claims  of  purchasers  without  notice. 

^  It  nay  here  be  observed,  that  to  give  the  party  claiming  under  a  voluntary  concurrent  or  ulterior 

'  lion  a  preference  over  purchasers  without  notice,  that  the  limitation  must  be  contained  in  an 

^JomI  ertUement  and  not  in  mere  articles,  and  that  the  volunteer  must  have  obtained  the  legal  estate. 

M^  Mr.  Sugden'B  Treatise  on  Powers,  and  the  Treatise  on  Marriage  Settlements,  page  S51,  for 

'*-- information  relative  to  the  subject  of  deeds  or  settlements  which  contain  a  power  of  revoca^ 

(s)  See  latter  part  of  note  (m),  page  64,  for  cases  where  a  purchaser  from  the  son  shall  avoid  a 
nutary  settlement  made. by  the  father. 

»)This  does  not  appear  to  be  a  case  protected  by  the  act  of  the  S*  Hen,  8.  c,  36.  which  is  pretty 
ly  noticed  in  the  chapter  on  Kecoverics,  and  consequently  the  recovery  will  bar  the  remainder  con- 
Fed  to  the  king,  and  if  so,  the  statute  of  tb^  «7tii  of  £/is.  has  nothing  to  do  with  the  caoe.  See 
•—  part  of  note  (r),  page  42. 
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fate  may  be  by  way  of  bargain  and  sale.    And  so  was  it 
ruled  by  the  Lord  Chief  Justice  Hide  in  evidence  to  a  jury 
at  Guildhall,  3  Car.  1.    And  if  there  be  a  lease  for  years,  m.  4  Jac. 
and  the  lessor  make  a  frandulent  conveyance  in  fee,  and  Cowell  Jb 
then  for  good  consideration,  maketh  another  lease  to  begin  ^^^  ^^^' 
at  the  end  of  the  former  lease ;  this  conveyance  shall  be 
void,  as  to  the  second  lessee.    And  if  A,  make  a  lease  to  Per  t  Just. 
B,  for  years  upon  good  consideration,  and  after  he  makes  ^'^^    ^^  ^^' 
another  lease  to  C.  of  the  same  thing,  for  the  same  term,     ' 
to  begin  at  the  same  time,  upon  good  and  valuable  consi- 
deration, and  B.  doth  not  discover  this,  but  drives  this 
bargain  with  C,  and  his  witness  to  this  second  lease,  and 
the  first  lease  is  not  excepted  in  the  second  lease ;  it  seems 
in  this  case  the  first  lease  shall  be  void  as  to  C    And  in  (X  5.  60. 
all  these  and  such  like  cases,  albeit  the  purchaser  before  Co.  3.  a:*. 
he  make  his  bargain  have  notice  of  the  fraudulent  convey- 
ance, yet  shall  he  avoid  it  as  if  he  were  ignorant  of  it  (q). 
But  such  conveyances  and  deods^  made  as  before,  shall 
never  be  said  to  be  fraudulent  and  void,  as  against  him 
that  shall  have  the  thing  afterwards,  if  he  do  not  give  a 
valuable    consideration    for  it.      And    therefore    if  one 
make  a  lease,    that  would  bo  fraudulent  and  void  as  to 
such  a  purchaser,  to  A,   and  after   make   another  lease 
bond  fide  to  B.  but  without  any  rent  or  fine  given  for  it; 
in  this  case,  the  first  lease  shall  not  bo  said  to  be  fraudu- 
lent, as  against  the  second  lessee,  and  therefore  not  void. 
So  if  one  covenant  for  the  advancement  of  his  heirs  males, 
&c.  to  levy  a  fine  of  land  by  a  day,  to  the  use  of  himself 
for  life,  and  after  of  his  issue  male ;  and  before  the  day  he 
make  a  lease  that  is  fraudulent  for  many  years,  of  pur-  j 

pose,  and  after  he  dotli  levy  a  fine  accordingly ;  in  this 
case  tliis  lease  is  good,  and  shall  not  be  said  to  be  fraudu-  , 

lent  and  void  by  this  statute,  as  against  the  issue  in  tail.  \ 

So  if  a  man  that  is  somewhat  foolish,  and  given  to  waste,  j 

be  persuaded  to  settle  his  lauds  upon  some  of  his  friends, 
of  purpose  to  maintain  himself  with  it ;  and  after  some  ojf  I 

his  lewd  companions  inveigle  him,  and  get  him  for  a  small  \ 

sum  of  money  to  eonvey  it  to  them;  in  this  case  the  con-  \ 

veyance  first  made,  shall  not  be  said  to  be  fraudulent,  as 
against  these  purchasers ;  and  therefore  it  is  good  against  j 

them.     And  if  one,    that    hath   a  term  for  sixty  years  Co.  super       ] 
if  he  live  so  long,  make  it  away,  and  then  he  doth  forge  a  l^it*  3.  | 

lease  for  ninety  years  absolutely ;  and  after  by  indenture,  ' 

reciting  this  forged  lease,  for  valuable  and   good  conside-  ! 

ration  doth  bargain  and  sell  this  forged  lease,  and  all  his  j 

interest  in  the  land  to  /.  S.  in  this  case  it  seems  Ihat  the  % 

first  lease  is  not  void,  and  that  the  purchaser  shall  have 
nothing  but  the  forged  lease  (r). 


(9)  See  observations  on  the  point  of  the  purcluucr  baTing  notkt  of  the  voluntary  or  fraudulent 
veyance,  note(ni),  page  64. 

(r)  If  the  assignment  of  the  good  lease  was  a  frandulent  or  voluntary  assignment,  in  Uiat  case, 
can  be  no  doubt  bnt  that  the  assignment  of  the  forged  lease  '<  and  rf  cU  the  amgnofa  tiUereH  «i 
landf**  passed  tlie  term  credited  by  the  good  lease ;  at  least  if  the  purchaser  bad  no  notice  of  the 
tary  or  fraudulent  assignment. 

A  dee 
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Stat  s  H.  7, 4.  A  deed  also  made  of  any  thing  \¥ith  inteot  and  purpose  2.  To  (fec^We 
1 R.  tr.  ch.  s.  to  deceive  and  defeat  creditors  of  their  just  debts  and  da-  creditors  and 
i3arh.5.       ties,  is  void  also  as  against  such  persons.    For  it  is  pro-  °*^*'"rKru« 

Co.  :^  81^.  -J  J   *      au*  **    1.       *!.     *^  *  *   .         *u  *     11  r*^  cp    and  such  like 

video  to  this  purpose  *,  by  other  statutes,  that  all  feon-  ^imies. 

inents,  gifts,  grants,  alienations,  bargains,  and  conveyances      ♦  p  aa 

of  lands,  tenements,  hereditaments,  goods,  and  chattels,  or 

any  rent,  profit,  or  commodity  out  of  land,  made  by  fraud, 

or  collusion  of  trust,  to  him  that  made  the  same,  or  other- 

\vise  with  intent  to  hinder  and  delay,  or  put  off,  or  put  by 

creditors,  or  others,  of  their  just  and  lawful  actions,  suits, 

debts,  aceompts,  damages,  penalties,  forfeitures,  heriots, 

mortuaries,  or  reliefs,  shall  be  void,  as  against  them  to 

whom  such  things  shall  belong,  and  he  may  recovet*  the 

thing  notwithstanding;  but  all  such  as  are  made  bonAMe, 

and  upon  good  consideration,  are  not  to  be  accounted  frau* 

dnlent  by  this  8tatute(«),  For  the  better  understanding  where* 

of, 

(«)TlMaet  of  tbc  15th  of  £Uz.  speakiog  ooly  of  fnuduUni  conveyancet  is  held  not  to  extend  to 
•fte ory  conveyancet  m  inch.  It  is  therefore,  ooly  where  there  is  fraud,  either  actual  or  premmed^ 
tfcat  a  voloniary  settlement  cao  be  defeated  by  the  settler's  creditors. 

Aetatd  frand  in  voluntary  conveyances  or  settiements  can  perhaps  be  bat  rarely  proved.  It  is  on 
the  ground  of  fmmmptme  fraud  that  tbey  are  generally  impeached*  The  object  or  enquiry  therefure 
hj  WHAT  akaU  be  emuAAertd  Mek  marks  or  indicia  of  fraud  as  to  afford  ground  for  presuming  U. 

It  appears  to  have  been  long  settled,  that  the  circumstance  <if  being  indebtedt  at  the  time  of  making 
the  toUudm  aettlemeni  or  eomeyancet  is  to  be  considered  as  an  indicium  of  fraud.  And  on  the  pre' 
tMmptiou  of  fraud,  arising  from  sncfa  circumstance,  creditors  wkue  debts  arose  pBion  to  the  settlement 
nay  always  defeat  it :  And  with  respect  to  prior  creditors  no  circumstance,  it  seems,  will  be  con- 
sidered as  repelling  the  presumption  of  fraud  arising  from  being  in  debt.  With  respect  however,  to 
creditors  whose  debts  arise  stisequent  to  making  the  settlement,  it  is  held,  that  if  the  settler  was  free 
from  debt,  and  there  were  no  fraudulent  circumstances  attending  the  settlement,  It  is  perfectly  good  : 
(See  HaUoway  v.  MOlardf  1  Mod.  Kep.  414,  and  cases  there  cited)  and  even  if  the  settler  was  not  free 
from  debts,  yet  it  is  hdd,  that  as  to  subsequent  creditors,  the  presumption  of  fraud,  arising  from 
hsing  indebted,  may  be  re/i«lifd  by  other  circumstances.  Thus  the  circumstance  of  the  debts,  then 
owiSG  being  secured  by  mortgage  has  been  held  to  do  so.  {Stevens  v.  Olitef  9  Bro.  C.  C.  92.  LMsh  v. 
Witldnson^  5  Ves.  384.)  80,  likewise  has  the  circumstance  of  the  settler  making  a  procision  ty  the 
edttemeni  for  the  debts  he  then  owed.  (Leech  t.  Leeeh,  l  Cas.  in  Cha.  249.  George  v.  Mitbanky  9  Ves- 
194.  See  Nunn  v.  fVUsmore^  ^  Dnmf.  &  East's  T.  K.  521.  and  Hungerford  v.  Earle,  «  Vern.  261.) 
Tlierefore,  where  the  presumption  of  fraud,  arising  from  being  indebted,  is  repelled  by  such  circiim- 
'  stances  as  tliese,  a  voluntary  settlement  or  conveyance,  it  would  seem,  will  be  good  against  substquent 
creditors ;  auless  indeed,  there  should  be  some  other  circumstance  indicative  of  fraud  besides  that  of 
being  indebted',  in  which  case,  it  is  apprehended,  the  presumption  9f  pkaui>  would  outweigh  the  counter 
presumption,  and  conseouently  the  settlement  be  deemed  void  against  subsequent  creditor^. 

So  wnere  there  is  n»  circumstance  to  repel  the  presumption  of  fraud  which  arises  from  being  in 
debt,  thert^  it  is  apprehended,  a  voluntary  settlement  will  be  fmd  against  tiuhseqyfid  as  well  as 
against  prior  creditors.  According  however  to  Lord  iioss^'s  doctrine  in  the  case  of  Montague  v. 
lord  Saiditich^  (cited  1€  Ves.  156.)  SMbsequent  creditors  could  not  impeach  such  a  settlement ; 
his  Lordship  holding,  that  a  voluntary  settlement  could  onlu  be  impeached  by  those  who  were  creditors 
at  the  tiaae  it  was  made.  But  although  Lord  Rosslyn  held,  that  subsequent  creditors  could  not  inralidate 
a  voluntary  settlement,  yet  he  held^  that  in  case  a  voluntary  settlement  was  impeached  by  antecedent 
creiiitors,  that  then  the  subject  of  the  settlement  would  be  thrown  into  assets  and  the  subsequent 
creditors  be  let  in.  Supposing,  however,  his  Lordship  to  be  rij^ht  in  the  opinion  that  sub.se(|nent  crc- 
dhors  cmmst  impeach  a  volimtary  settlement,  then  he  was  clearly  wrong,  it  is  conceived,  in  holding 
that  they  would  be  lei  in  in  case  the  settlement  vras  impeached  by  antecedent  creditor*.  If  a  voluu- 
Ivy  settlement  cannot  be  impeached  by  subsequent  creditors,  it  must  be  on  the  ground  that  it  is  not 
JtaduleMt  as  to  them  ;  and  if  not,  then,  it  is  apprehfuded,  they  have  no  meant  of  comins  at  tlie  propi  rty 
comprised  in  it ;  for  the  act  of  the  istb  of  £fix.  declares  tliat  volnntary  settlements  shall  be  void 
as LT  acaiast  creditors  i/^^uded.  Besides,  letu«  look  at  the  conseqnenccs  of  this  doctrine  of  Lord 
^HssstyJi.  If  the  settlement  can  only  be  impefiched  'by  prior  creditors,  is  it  not  clear,  that  the 
.payment  of  the  sabsequcnt  creditors  niay  entirely  depend  upon  the  antect-dcnt  ones  ?  For  if  the  settler 
earn  ooly  iudnce  the  antecedent  creditors  to  take  no  steps  to  impeach  the  sritlensent,  tl:en  how  ore  the 
fj^hseqoent  creditors  to  get  tlieir  debts?  This  doctrine  therefore  of  Lord  Rofs/yii*s,  (notwithstanding  the 
-  Hasterof  the  Rolls,  in  the  ease  of  Kidney  v.  Coussmaker,  (1«  Ves.  155,)  said,  that  he  was  disposed  to  fol« 
iffw  it)  appears  to  be  a  doctrine  of  a  very  questionable  nature.  In  none  of  the  prior  case*  docs  any  such 
doctrine  appear  to  be  hiid  down.  On  the  contrary,  it  is  to  be  inferred  from  most  of  them,  (see  Walker 
v.  fiurrosPS,  1  Atk.  93.  Twyne's  cose.  S-Uep,  81,    Beaumont  v.  Thorpe^  1  Ves.  27.    Tawnshcud  v.  IVindhum^ 

I  2  Ves, 
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own:  or  make  a  conveyance  of  it  to  friendi,  to  the  intent 
they  shall  not  he  subject  to  the  payment  of  his  debts,  bav- 


So  dutt  in  tutUm  and  niouey  in  the  fund,  cannot  be  got  at  either  by  •  legal  'I-X^vlTS^ 

la  the  case  of  T-yhrT.  J«i«,  Indeed  (t  Atk.  «».)  the  Maaterof  the  «»"' *'*S*lu*^^C^er 
«  volminry  wttlemcnt  to  be  sold  and  the  p«>dnce  to  be  apphed  in  W"««t  "^^^  the  .nbw-t 
comonanttbU  cate  may  be  to  the  claim*  of  justice  it  appears  to  be  •'«;™'^,2^.\"£i!f'!n3 
...Sorities  above  cited ;  and  tberefo«  .  Tolnntary  settlement  of  ^^^^^'^'^^^^^'^^^SSti 
•t  l<«.t  dnrine  the  settleC.  life;  bnt  after  his  death  •'l«."«<>"«r»  ^y  ««e  **  1^"J"V"^^  gZm 
tbe  settlemrH  «»  executor,  dt  son  toH.  (Edic«rd»  r.Hartoi,  J  Dumf.  &  Ea.t .  T.  R.  SST.  ««• 
V.  JLeotfcr,  Cro.  Jac  S71.    Slamford  eaie,  i  l«on.  ««3,) 


-court 
-•od 
««ked 
tlier 


indeed  to  fJinnt  for  the  Vioney  to  the  credito«.    In  the  c«e  <>f '^-(^"^^L^-.^W 
LordNcireWnfflaiidecrt^d,  that  awm  ofmoDeyi.hichtod  teenirolonti^^^^      iri^sh  a  ««ti« 
(But  see  the  case  of  i)-/)!*  v- fWam,  Ca^Temp.  King,  77.  ^"^h^J^^^^t  IVr^md^wS- 
question  pfobably  mayle ;  whether  the  nuaim  •' £910/01  swatter  ^<2«J"«V*Jf '^J^^^ 
queutly,  thVt  if  there  fs  no  remedy  at  law  there  b  none  in  equity  j  or  t^hethercqm^yn^^^^ 

Assist  the  def«t  of  the  Uw  ?    Wfiditor  is  inclined  to  the  latter  W"/*"'  »°jl/^"^?J"^  'ST^ 
of  thecaaeof  P«r<r«/^«T.  Ga/,^    The  court,  however,  ^«"WP«»»»Wy "Ot ^^ 
trifling  and  incousidcrable.    In  Parlridfe  v.  G^,  I/)rd  N«itoi«rtoa  obierred,  that  the  tmaoia^ 
inteut  was  to  be  collected  from  the  magmiude  and  wdne  qf  tkeg^.  #^1.1^1,  ^.v  he  the  sah- 

With  the  exceptions  above  mentioned  all  kinds  of  property  »»  "PP«^>"?°^Jj^5^^ 
ject  of  settlement  at  all,)  fell  within  the  act  of  the  13th  of  £to.    Nor  is  *here j«y  d»tonctt^  lUs  «► 
ieived,  bttwcea  a  voluntary  settlement  of  real  estate  and  »  ^oln^^nr  wttlemcat  of  ■«  « 
Fraud  would  be  presumed  in  a  setUement  of  the  one  whenever,  under  similar  circunstaneea,  u 

would  be  inferred  in  a  settlement  of  the  other.  ^ ».        .     j      kiti^l.^  u  «.m«  itMlMm  he 

From  what  was  said  by  Urd  HardwUke  in  the  case  of  Twasfcead  t.  ^iMam,  tt  f^J  Jf™2y7 
thought,  tJiat  a  distmctloi  b  to  lie  made  between  a  voluntary  settlement  in  fevor  «  *  ^«^  ^JLTTi 
and  i  voluntaiy  settlement  in  favor  of  a  mere  stranger ;  and  that  when  made  ^VonJ^^^^J^^ 
uniformly  bad.  His  Lordship  observed,  •*  If  there  is  a  voluntary  conv  wjtee  of  "»!  wtate,  ^^^ 
"  tel  interest,  by  one  not  indebted  at  the  time,  though  he  ««eni^«r?»  ^^^"tli" J*«f  t^^ 
flWttiitery  amviyamce  is  for  a  child,  and  without  any  particuUr  evidence  or  badge  ot  firana  10  oe- 

ceive  or  defraud  subsequent  creditors,  that  will  be  gwtd,"*  ,.  ^  ,.  -  i_^  ♦.v—  i-itiKxxn 
Except  tbU  slight  dktim  the  Editor  finds  no  case  in  which  a  distinction  *"••  «^J™"  T«d3 
41  vohmtory  setlleSient  in  favor  of  a  child  and  a  volunU^  settlement  In  favor  of  »  J^J^i^-  ,*?^ 
it  would  be  difficult  to  shew  on  what  ground  a  distinction  can  be  maintomcd  ^^^^^^^^^^ 
settlement  on  a  wife  or  child  and  one  on  a  mere  stranger.  Voluntary  settlements  as  sim*,  we  wveK«, 
ai«  held  not  to  be  affected  by  the  act  of  the  13th  of  Eliz.  bnt  only  /raarfiifeii*  ^^^'}^^J^^^^ 
voteutary  settlement  to  be  made  upon  a  wife  or  child  in  which  there  is  ^^"^"^"^^'"f^^ 
fraud  :  can  it  possibly  be  contended,  that  if  Uie  same  settlenjent  had  **^"  "»f  V*"^'' * 'SHK 
that  it  wwU  hate  hein  fraudulent?  On  what  ground,  it  may  be  asked,  could  it  £f^f  .^^^^^.l 
iJurdy  not  from  tlie  mere  eircunutance  of  its  being  made  on  a  stranger ;  for  it  must  be  obvUms,  waiic 
is  in&iitely  ten  likely  tliat  a  man  should  be  guilty  of  a  fraud  to  benefit  a  »*«"8cr  than  tob«m 
his  own  children.  Upon  the  whole,  therefore,  we  need  not  hesitate  in  concluding,  ™^7"»fJJ^  * 
voluntory  settlement  would  be  good  against  creditors  if  made  upon  a  child,  that  under  fj?"«[^«™"" 
sunces  it  will  be  equally  good  if  made  upon  a  stranger.  So  we  may  yenturc  to  •»""»«  «  f^^S  rfJl 
that  wherever  a  voluntary  settlement  would  be  bad  if  made  upon  a  stranger,  that  under  similar  ch^ 
xiunstaiices  it  would  be  equally  bad  if  made  upon  a  child.  .^.     r  w     .«u..^.  s*.  m. 

It  may  not  be  amiss,  perhaps,  briefly  to  enquire  to  whom  the  act  of  the  1 3th  of  £!».  «J^™J*l^ 
ristonce:  It  is  unnecessary  to  say  that  it  affords  its  aid  to  the  credUom  of  the  settler.  "*»«*" 
held,  indeed,  that  a  creditor  »Aaf<  debtwa»  contimgent,  wkeu  the  *«^"'?«?f*  «^.  *"**^»  *"^  ^ 
aside  a  vohmtary  setticmeut.  {Nunn  r,  9VUmore,  8  T.  R.  &«1.)  Lord  £W«i,  however,  m  »b 
. ^w>i.» c/-j.i._  /.^v^  «9i-<«  \  ..^^.^.^  *« k.«.A  A««*»t«Sn*<i  *  tf«Mktrarv  ouinion :  ana  that  Ms 


€1 
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BO  u  appeara  to  have  Deen  Jiew,  tnat  a  creoiior  wnose  oeoi  coi»»i»  «»  «-.»«ft'^«  ""7-;r  ""  ^"Jl??® 
brought  for  a  perwud  unnig,  cannot  defeat  a  voluntary  provision  for  tho  payment  of  oUier  creditors ; 
even  though  it  was  made  pending  the  action  and  for  the  express  purpose  of  giving  them  •  P»^»«^«*; 
Thus  in  the  case  of  XacW  v.  Freeman^  (Free.  h»  Cha.  105.)  where  the  plaintiff  brought  an  actioa 
against  a  Mr.  Mwiiaga  for  criminal  conversation  wUii  his  wife :  Pemliug  the  action,  Mr.  Af«iljr«*»- 
s&ned  hU  esUtes  to  trustees,  npon  trust  to  pay  several  debfci  mentioned  in  a  ychediile  and  snch  otners 
as  he  should  name,  'llie  pUintilf  recover^  ^.WOO  damages  and  brought  Jus  bill  to  S4t  aside  this 
4eed  as  Iraudulent  The  court  however  held  that  it  was  not  fraudulent,  becaiwe  Iho  pw'ntitt  was  no 
CI  dailcf  at  the  time  of  making  the  deed  ;  and  that  although  it  was  made  to  prefer  the  dctendant  s  real 
areditms  U»  this  debt,  (the  dbimafesj  yet  as  It  wu  a  debt  only  founded  in  malrficto  it  was  conscie^ 
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ing  bornid  himaetf  aiid  bb  bein  hj  any  specialty ;  or  to 
the  intent  that  a  warranty  and  assets  shall  not  bind  his  son 

for 

- 

tfon  to  prefer  his  other  debts  before  it.  [Gen€rally  speaking  a  mere  voluntary  proTinion  for  the  pay- 
nent  of  debts,  may  be  defeated  by  tbe  creditors  wlio  do  not  choose  to  acquiesce  in  it.  (Sec  T^Hmck. 
f.  .Vtfrburv,  tVern.  510.  Lard  PageVM  eatt^  1  Lev.  194.)  But  if  any  creditor  is  a  party  to  a  deed 
which  Biakes  a  prorision  for  tbe  payment  of  his  own  and  certain  other  apecified  debts,  snrb  dred, 
Vfree  from  indications  of  fraud,  wiil  be  good  against  creditors  whose  debts  are  not  s(:ecified. 
{Emhrlck  y,  Ctdlaud,  5  T.  R.  4«.)1 

The  settler's  creditors,  it  may  be  observed,  are  not  tbe  only  pertont  to  whom  the  act  extends  its 
tiiittMH*e.  Bat  this  indeed,  must  lie  perfectly  obvious;— for  the  act  declares,  that  conveyances 
■ade  to  defraud  <*  creditors  and  othen^*  of  their  **  lawful  actions,  suits,  debt^,  acconnts,  daiTKi^e«, 
**  penalties,  forfeitures,  beriots,  mortuaries,  and  reliofi"  shall  be  void.  These  words  are  sq  roiiipre- 
henriTe  that  it  may  hardly  be  going  too  far  to  say,  that  erery  person  vrho  has  a  demand  agnivst  the  set* 
tier,  mhick  tha  frtiudulmU  settlement  stands  in  the  way  of  his  recovering,  may  resort  to  the  act  fvr  iLSwCoKce, 
^For cases  to  wliich  the  act  has  been  held  to  extend,  although  the  party  seekinjr  its  ai:I  was  not,  in  the 
enmnion  acceptation  of  tlie  term  a  creditor  of  tbe  scitlerV,  see  Pouncrfoot*s  cnse^  cited  .1  Ucp.  8^.— 
Tirra  V.  Tipper^  Latch.  9i2,  Cresswell  v.  Cooper,  Dyer,  351.  Jones  v.  Aahurst^  Skin.  357.  Ford  ▼. 
A^oa,  \t  Rep.  i.     Se{f  v.  Madox^  Vcrn.  460.) 

Although  one  species  of  creditor  as  mnch  ns  another  has  it  in  his  power,  tn  the  settle fs  Vfe-time  to 
let  aside  a  frandulent  settlement,  and/Aoi  whether  the  subject  ofsucl^  settlement  i^  real  or  personal 
<i*ite,  yet  after  the  settler's  death  a  voluntary  settlement  of  real  estate  can  only  be  iuipeachf  d 
•ither  by  specialty  creditors  or  those  of  a  higher  nature;  for  simple-contract  cn-ditor<»  after  the 
deblOT's  death,  haYc  no  means  of  coming  at  his  real  property.  By  an  act  indeed,  of  the  47th  of 
the  present  reign;  (eh.  74.)  tlie  simple-contract  creditors  of  a  person  veho  at  the  time  qf  his  death 
9SS  subject  to  the  bankrupt  lawSj  may,  tn  a  court  of  equity^  set  aside  a  fraudulent  settlement  of  real 
cilate  after  his  decease.  The  public  are  principally  indebted  to  the  late  Sir  Samuel  Rom'ily  for  this 
set;  and  bad  the  same liberaliw  pervaded  the  whole  legislature  as  actuated  the  enlightened  imlividnal 

Cit  mentioned,  tbe  benefit  orit would  not  have  been  confined  to  the  creditors  of  persons  in  trade, 
t  would  have  been  extended  to  the  creditors  of  every  one. 

As  the  heir  is  liable  to  his  ancestor's  specialty  debts  to  the  extent  of  the  real  assets  which  haTe 
descended  opon  him,  in  case  he  should  make  a  frandulent  settlement  of  such  as^et^  it  wonld 
cittrty  be  TOid  both  against  his  ancestor's  creditors,  (see  Apharry  v.  BdHingham,  Cro.  Eliz  350.)  and 
Uf  own.    (See  Gooeh's  case,  5  Rep.  60,  and  Dyer,  149.*) 

With  respect  to  fraudulent  settlements  of  jtersonal  entate,  there  is  no  doubt  but  simple-contract 
(Kdltors  have  in  all  cases  the  power  of  defeating  them  a(\er  the  9ettier*ti  death.  And  persons  in 
potauaukm  of  persooal  estate  under  a  volnntar}*  and  fraudulent  settlement  may  Ix:  sued  after  the  set- 
tler's death  as  executors  d$  son  tort;  {Hawes  v.  Leader,  Cro.  Jac.  <71,  by  the  name  of  liawesr. 
Cosksm^  YelY.  197.  Edwards  t.  Harben^  t  T.  R.  5870  And  they  may  be  so,  although  there  is  a  right- 
fil  executor.    (fiJisords  ir.  Hor^ra,  nbi  sup.) 

It  must  be  obTioua,  that  estates  held  under  volnntary  settlements,  wb^re/randa/fltf ,  may  be  followed 
ly  the  settler's  creditors  into  tlie  hands  of  the  volunteer.  If  tliey  could  hot  the  act  of  the  I3th  Etiz. 
«oaid  be  little  better  than  a  mere  nnllity.  But  although  it  is  clear,  that  estates  derived  under  volnn- 
tuy  settknients,  may  be  followed  into  the  hands  of  the  volnnteer,  yet  it  may  be  proper  to  notice  that 
they  cannot,  generally  speaking,  be  followed  into  the  hands  of  purchasers  from  the  volunteer.  (Rut  for 
mber  infomiation  on  this  subject,  see  what  is  said  on  voluntary  conveyafices  becoming  good  by  matter 
ojwir  fmsU^  la  tbe  Treatise  on  Settlements,  page  S38.) 

The  act  of  the  I5th  of  Eliz.  only  makes  fraudulent  settlements  void  as  against  persons  whose  debt», 
dtt.  are  delayed.  After  tbe  demands  upon  the  settler  are  satisfied  the  settlement  is  clearly  good. 
VBrnaes  v.  LemdiTf  nbi  sop.    Carets  t.  Price,  19  Ves.  103.) 

A  person,' we  will  suppose,  lias  a  gemral  power  of  appomtment  over  real  or  personal  property  oad  is 
^thseatUied  fo  ii  under  the  ownership.  If  he  makes  a  voluntary  settlement,  ta  exercise  of  his  power, 
there  can  be  no  doubt  but  it  must  be  considered  as  fraudulent  and  void  against  his  creditors  in  every 
""^  ia  which  it  would  have  been  so  considered  had  it  been  made  under  the  ownership.  Bat 
a  person  widi  a  general  power  of  appointment  and  no  interest  under  the  ownership  makes  a 
iry  settlement,  there  it  will  be  difficult,  it  is  conceived,  to  find  any  ground  on  which  to  con- 
that  snch  settlement  is  void  agamst  creditors.    The  creditors  in  such  a  case  cannot  say,  that  ihej 


*  Before  the  act  of  the  5d  William  Sc  Mary,  e.  14,  a  devisee  was  not  liable  to  the  devisor's  debts 

respect  of  the  estate  deviated,  consequently  till   the  passing  of  that   act  a  voluntary  settlement 

'     devisee  conld  not  possibly  come  witliin  the  act  of  the  13th  of  EUi.  so  for  as  concerned  the 

creditors :  as  to  bis  own  creditors  it  certainly  did.    Whether  a  voluntary  settlement  by  a 

most  now  be  considered  as  void  against  the  Wertssr's  sperialW  creditors,  and  consequently 

-A  the  act  of  EHx.  is  a  point  which  the  Editor  finds  nowhere  determiped,  and  upon  which  a 

rence  of  opinion  may  perlups  be  entertuned.    It  may  be  observed  however,  that  the  act  of  the 

of  £lsz.  being  a  remedial  act  ought  to  be  construed  liberally  in  favor  of  creditors,  and  ron* 

Btlv  be  held  to  extend  to  cases  to  which  its  spirit  and  tmpurt  clearly  apply  aifhough  the  vevy 

did  not  exist  when  the  act  was  made. 

are 
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for  other  land,  or  the  like ;  in  this  case,  this  convey anee 
shall  l^e  voidy  as  to  them  that  should  hare  relief  upon  (his 

land 


are  d^ruuded  bv  the  settleroent ;  for  the  property  vhich  is  the  subfect  of  it  woald  have  b^n  oom- 
pletely  out  of  tocir  reach  had  the  settlement  never  have  been  made;  and  conseqiientl^,  it  is  appre- 
hended, the  settlement  must  be  eood.  The  Editor  is  aware  that  this  opinion  is  at  variance  with  the 
authorities  on  the  subject,  and  that  there  are  several  cases  in  which  it  has  been  decided,  that  if  a  man 
with  a  general  power  of  appointment,  voluntarily  exercises  such  power,  either  by  deed  or  will,  that 
the  subject  of  the  power  shall  be  liable  to  his  creditors,  notwithstanding  he  has  no  interest  under  the 
ownership..  {Lord  Toumshend  v.  Windhamy  «  Ves.  1.  Pack  v.  Bathunt^  3  Atk.  269.  LascelUs  v.  Lord 
Comwallia,  2  Vcrn.  465.  Sainton  v.  W^ard,  ^  Atk.  172.  Thompson  v.  Toume,  2  Vern.  619.  Trottghion  v.  Trough- 
toHy  3  Atk.  656.  Holmes  v.  CoghiU^  7  Ves.  499.  and  12  Ves.  ft06.)  It  will  however  be  difficult, 
it  is  conceived,  to  assign*  a  satisfactory  reason  for  tliis.  It  b  onlv  on  the  g:round  of  fraud  that  a  settle- 
ment und^r  the  ownership  is  considered  as  void  against  the  settler's  creditors.  What  fraud  there  can 
be  in  an  appointment  (where  the  appointor  had  no  hiterest  under  the  ownership,)  is  not  easy  to  dis- 
cover ;  for  if  no  appointment  had  been  made  the  creditors  could  not  have  come  at  the  propeily  j  and 
bow  they  can  prove  that  the  appointment  was  made  to  defraud  (hem,  (which  they  roust  do,  it  is  appre- 
hended, to  set  it  aside)  does  not  verv  clearly  appear.  Upon  the  whole  we  may  venture  to  conclnde, 
that  an  appointment  under  a  general  power  of  appointment,  (where  the  appointor  has  no  bdered 
under  the  ownership^)  cannot  be  defeated  by  the  settler's  creditors  *. 

In  advancing  this  opinion  the  Editor  trusts  it  will  not  be  thought  that  he  wishes  to  narrow  the  credi- 
tor's right  to  recover  his  debts :  quite  the  reverse.  But  whilst  he  is  an  advocate  for  the  creditor, 
lie  is  not  regardless  of  an  adherence  to  principle; — for  by  a  departure  from  principle,  laws  are  ren- 
dered vagne  and  uncertain,  and  Consequently  litigation  and  contentions  are  greatly  multiplied.  It 
has  been  said,  indeed,  and  the  observation  has  been  frequently  reiterated,  '*  that  it  is  no  matter  irhat 
tlielawis,  provided  it  is  known."  But  it  maybe  remarked,  in  reply  to  this  observatioiiy  that  if  the 
law  does  not  rest  upon  principle,  but  merely  upon  forensic  decisions  which  arc  inconsistent  with  it, 
that  it  will  not  be  so  likely  to  he  known  as  if  it  did  rest  on  principle.  For  principle  being  intelligible, 
is  much  more  likely  to  be  knovni  and  remembered  tlinn  decisions  which  are  at  complete  variance  with 
it.  And  this  consideration  alone  is  a  sufficient  reason,  it  is  conceived,  for  making  an  adherence  tir 
principle  desirable. 

Having  endeavoured  to  point  out  the  law  relative  to  voluntary  conveyances,  or  rather  the  decided 
cases  on  the  subject,  ihe  Editor  trusts  he  shall  stand  excused  if  he  expresses  his  total  dissent  from 
the  doctrine— that  a  voluntary  settlement  is  good  against  subsequent  creditors  procided  the  settler  was  nd 
tadei^ed  tt;/ten  fte  fnad£  i^ ;  a  doctrine  which  does  no  little  violence  to  the  claims  of  justice.  And  he 
expresses  his  dissent  from  this  doctrine  with  the  less  hesitation,  there  ()elng  several  authorities 
against  it. 

Thus  in  Staf^ford's  case,  (2  Lev.  223.)  where  a  man  made  a  deed  of  gift  of  part  of  his  goods  and 
afterwards  died;  Dyer,  Ch.  J.  held,  that  the  gift  was  void  against  the  settler's  creditors  both  by  the 
common  law  and  tlie  Idth  of  Elis,  It  does  not  appear  from  the  report  of  this  case,  either  that  the 
settler  was  indebted  when  he  made  the  deed  or  that  positire  fraud  was  found  ;  and  consequeutly  il 
roust  be  inferred,  that  LordC.  J.  D^fr  considered  it  as  fraudulent  and  void /rom  tA^  tncre  ctrcn^ 
ttance  qf  being  voluntary.  And  in  an  anonymous  case  in  Rollc*s  Reports,  (2  Roll.  ITS.) a  Toluntaiy 
settlement  of  a  lease  was  held  to  be  void  against  the  settler's  creditors.  In  tliis  case  also  it  does  mSt 
appear,  either  that  the  settler  was  indebted  when  he  made  the  settlement  or  that  there  vras  posidve 
fraud  in  it,  but  it  was  considered  as  fraudulent,  it  is  conceived,  from  the  mere  circumstance  or  beinf 
Voluntary, 

The  cases  of  Fletcher  v.  Sidley,  (2  Vern.  490.)  and  St,  Anrnnd  v.  The  Countess  of  Jersey,  (1  Coml. 
255.)  may  be  also  mentioned  as  similar  authorities  to  those  just  noticed.  So  likewise  it  is  coDceive4f 
may  the  case  of  Taylor  v.  Johm,  (2  Atk.  601.)  in  which  the  Master  of  the  Rolls  appears  to  bate 
principally  rested  his  decision  upon  the  broad  ground — that  voluntary  settlements  as  muk,  weit 
void  agaiuRt  creditors.  The  cases  already  mentioned,  may  be  considered  as  express  daeiumsi^ 
that  voluntary  settlements,  as  such,  are  void  against  creditors.  And  besides  these  cases,  the  dicta  of 
some  eminent  judges  to  the  same  effect  may  be  noticed.  Thus  in  the  case  of  Nwnn  t.  ITiIni 
(8  Durnf.  Sc  East's  T.  R.  528.)  Lord  Kcnyon  observed,  **  witli  regard  to  the  statute  of  JEUz.  that 
**  contains,  no  doubt,  wise  provision^,  as  applicable  to  the  cases  to  which  it  was  meant  to  apply : 
**  if  this  deed  were  either  actually  fraudulent,  or  tollkTitary,  from  which  the  law  infers  fraud ;  then 
"  consequences  insisted  upon  by  tlie  plaintiffs,  would  follow,  and  the  defendant  would  be  ob11_ 
**  to  repay  this  money."    And  again  I  adnsU  ihat  if  Mta  were  a  toluntary  deed  the  law  says  U 

"   FRAYJDULBVT."  1 

So  in  the  case  of  Partridge  v.  Gopp^  (Ambl.  596.)  the  language  of  Lord  Nartkmgton  ia  worthy  4 
remark.  <*  I  think,"  observes  his  Lordship,  f'  no  man  has  such  a  power  over  his  owp  propcrtj  J 
*<  dispose  of  it  so  as  to  defeat  his  creditors,  exec  pt  for  consideration."    ^  The  statute  extends  to  m 


*  Where  a  person  with  a  general  power  of  appointment,  but  without  any  interest,  becoDies  a  bM 
mpt,  his  creditors^  it  is  apprehended,  would  be  entitled  to  the  property  whether  iie  had  exercised  d 
power  or  not. 


^casc 
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lund  by  descent ;  and  especially  when  the  conveyance  is 
made  after  the  suits  begun ;  and  more  especially  when  any 

judgment 

*^  MMt,  exeepi  where  there  is  a  g9od  anuideraiion  and  bonH  fide.  Blood  lias  been  held  wot  to  be  «  pood 
**  consideration."  And  in  the  case  of  GiUuan  v.  Locky  (9  Ves.  61t.)  there  is  an  expression  of  the 
Mister  of  the  RoUs,  which  mav  be  likewise  noticed*  His  Honor  observes,  **  where  a  father  has  made 
**  no  provision  for  his  family,  nis  wife  and  children,  he  is  under  a  moral  obligation  to  do  so ;  yet  tet^ 
« tkmenta  after  marriage  are  voluhtau  Y  against  creditors"  By  which  his  Honor  must  be  understood 
to  mean — that  settlements  after  marriage  were  fraudulent  against  creditors. 

In  addition  to  the  authorities  already  broaght  forward  in  support  of  the  opinion,  that  a  voluntary 
letdement  is  frandnlent  and  void  against  all  creditors,  without  at  all  rei^rJios  wlicther  the  settler 
was  indebted  at  the  time  of  making  it  or  not,  it  may  be  observed,  that  the  judires  have  frequently 
keld,  that  acts  of  parliament  made  in  suppression  of  fraud,  shmdd  be  liberally  construed  :  (see  Doe  v. 
MUdge,  Cov9}^.  705.  Cadogan  y,  Kennett^  ib.  432.  and  sec  3  Rep.  82.)  But  surely  a  construction 
wUcb  may  almost  be  said  to  open  a  door  to  the  commission  of  fraud  cannot  be  consnidered  a  very 
libeodiMie.  That  holding  a  vohiotar^  settlement  to  lie  good,  if  the  settler  is  not  indebted  when  He 
nakes  it,  is,  in  fact,  holding  out  an  invitation  to  fraud,' is  but  loo  obvious ;  for  doe<»  not  such  a  doc-, 
trine,  ui  effect,  amount  to  sayiug ;  "  ojily  be  free  from  debt  at  the  time  yen  make  a  voluntary  setile- 
"ment,  and  afterwards  get  as  ranch  into  it  as  yon  please ;  for  by  making  a  vo!unti!ry  settlement^  wlieu. 
"  free  from  debt,  yon  effectually  put  your  property  out  of  the  reach  of  your  creditors?". 

That  fraud  and  aishonesty  should  be  repressed  as  much  as  possible,  no  one  will  attempt  to  deny  ; 
would  not,  then,  holding  erery  voliuUary  settlement  to  be  void  against  creditors,  materially  promote 
M  desirable  an  end  ?    It  cannot  be  doubted  that  it  would. 

lib  not  meant  to  be  contended,  tliat  a  voluntary  settlement  should  be  ronsi«!ered  as  void  against 
creditors  merely  on  the  ground  of  its  being  voluntary  ;  (though  there  may  he  some  reason  to  think,  that 
the  act  of  the  iSlh  of  Eliz,  avoids  it  on  tliat  ground  only ;)  but  on  the  ground  of  being  fraudulknt-^ 
a  ground,  on  which  the  statute  clearly  makes  it  void;  as  perhaps,  does  the  r.ommon  law  aho.  ,*  It 
K  tme,  it  could  not  be  considered  as  void  on  the  ground  of  frand,  unless  fraud  was  eitJicr  positively 
proved  or  there  was  reason  to  presume  it.  But  what  is  contended  for  is,— that  although  fraud  may 
■•*  be  positively  proved,  yet  tiia(  there  is  reasoii  to  presiune  it  in  every  voluntary  settlement  which 
liijiders  the  payment  of  the  settler's  debts.  And  when  the  promoting  of  good  faith  among •'t  mankind, 
and  tlie  suppression  of  fraud  are. the  great  objects  to  be  obtamcd  by  it,  surt'ly  presumption  might 
U  well  poshed  to  its  farthest  limits.  Where  a  voluntary  settlement  therefore  stands  in  the  way  of 
[eying  the  settler's  debts,  it  may  fairly  be  irtferred  to  be  fraudulent,  notwitlistanding  he  was  out  of 
Aebt  at  the  time  of  making  it.  The  very  circumstance  of  afterwards  getting  into  debt,  (to  an  amount 
hb  other  property  wonid  not  satisfy)  may  well  justify  the  presumption  of  fraud ;  for  by  incurring 
debts  which  he  knew  he  had  not  the  means  of  paying  he  has  proved  himself  to  be  a  man  of  dishonest. 
pTiuciplcs.  Would  'it  then  be  carrying  presomption  too  rar  in  such  a  case  to  say, — that  tlie  settlement 
V|tt  made  trilh  a  view  to  put  his  property  out  of  t'le  reach  of  those  debts  he  intended  to  contract? 
Ills  apprehended  it  would  not.  In  voluntary  settlements  or  conveyances  if  the  reJuU  is  injustice,  it  docs 
lot  seem  to  be  carrying  presumption  beyond  its  due  bounds  to  take  it  for  granted  that  the  olv^ct  was 
hi^Aiee;  and  therefore  if  a  voluntary  conveyance  or  settlement  would  deprive  the  settler's  creditors 
m  tbeir  debts,  (by  which  it  would  be  productive  of  injustice  towards  them)  it  may  be  fddrly  presumed, 
tlat  to  deprive  them  of  tliclr  debts  was  one  of  the  settler's  objects  in  making  it. 

Id  voluntary  t>ettleincuts  upon  a  wife  and  children,  a  great  stress  appears  frequently  to  have  been 
M(as  an  argiiment  in  support  of  such  settlements)  that  the  settler  is  under  a  natural  and  nigral  obli- 
pl'on  to  provide  for  them.    True :  but  he  is  not  under  an  obligation  to  provide  for  them  at  the  ex- 
fttce  of  a  higher  obligation-^that  of  paying  his  debts.    Neither  is  he  under  the  necessity  of  making  4 . 
panaoB  for  them  by  deed :  He  might  make  it  by  will  -,  as  in  that  case  bis  creditors  would  be  paid. 


^  Lord  C9ke  saya  that  the  statute  of  the  13th  ofEliz,  is  only  declaratory  pf  the  common  law ;  (Co;  > 
290  bw)  and  there  are  authorities  from  which  it  would  appear,  that  at  the  common  law  even-. 
Im^  aettlements  were  not  twtd  against  all  creditors  but  only  against  prior  ones.    {Twyne*s  ease^ 
83  a.     Upton  r.  Bassett,   Cro.  Elis.  444.    Dyer,  29«,   5.)     If  such  was  the  doctrine   of  th« 
«  law,  and  if  the  statute  is  merely  declaratory  of  it,  then  the  statute  does  not,  even  an  the  ground 
>RAOD,  make  ercry  voluntary  settlement  void  against  all  creditors.    Bnt  it  is  apprehended,  that 
istitote  must  be  considered  as  something  more  than  declaratory  of  the  common  law.    The  word 
ar^  in  the  act,  (on  which  Lord  Coke  founds  his  opinion)  is  too  slight  a  ground  to  go  upon.    Tha 
itore,  it  ia  apprehended,  intended  the  act  to  reach  cases  which  the  common  law  did  not  ex- 
lo;  and  at  least  to  make  fraudulent  conveyances  void  against  o/i  creditors.    If  this  opinion 
I  erroneoaf  one  and  the  statute  is  in  reality  only  declaratory  of  the  common  law,  and  if,  at  tlia 
■on  law,  muduleot  settlements  were  only  void  against  prior  creditors,  then  on  what  ground  ia  < 
!doetrine  before  noticed  to  be  maintained,  viz.  that  a  valuniary  sttiiement  ia  void  against  suksequeat. 
~  in  wlieo  aiade  by  a  person  indebted  ai  the  time  ? 
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judgment  is  had  upon  the  suits  against  him  that  doth  make 
the  deed.    And  so  dso  is  the  law  for  goods.    And  Uiere-  Co.  9.  so.  8S. 
fore  if  one  be  indebted  to  A.  £20,  and  to  B.  £40,  and  be  Bro.DoMie. 
possessed  of  goods  to  the  value  of  £20,  and  A.  doth  sue  *^'  ^^m.b^ 
the  debtor  for  his  £20,  and,  hanging  this  suit,  the  debtor 
secretly  makes  a  general  deed  of  gift  of  all  his  chattels  real 
and  personal  to  B.  in  satisfaction  of  his  debt,  and  yet  doth 
afterwards  continue  the  occupation,  and  use  the  goods  as 
his  own,  and  after  A,  getteth  judgment  and  execution ;  in 
this  case,  the  deed  of  gift  to  B,  shall  be  said  to  be  frau- 
dulent, and  therefore  void  as  against  A,    So  if  in  this  case 
he  give  all  his  goods  to  B.  m  satisfaction  of  his  debt,  and 
before  any  suit  begun  by  A.  with  any  express  or  implicit 
trust,  as  to  the  intent  that  B.  shall  be  favourable  to  the 


There  is  an  observation  of  the  Master  of  the  Rolls,  in  the  case  of  Taylor  ▼.  Joiiet,  (2  Atk.  60f .)  par- 
ticniarly  worthy  of  attention,  vi«.  "  though  I  have  always  a  great  compassion  for  a  wife  and  children; 
**  yet,  on  the  other  side,  it  is  possible,  that  if  creditors  should  not  have  their  debts,  their  vtivs  and 
**  children  may  be  reduced  to  tcmt.**  There  Is  no  sound  reason  for  shewing  more  favor  to  a  volantary 
settlement  on  a  wife  or  cliilfl  than  on  a  mere  stranger :— on  the  contrary  it  is  entitled  to  less ;  for,  as  has 
boen  before  observed,  a  volnntary settlement  upon  a  wife  or  child  is  more  likely  to  be  fraubdlbvt 
than  a  voluntary  settlement  npon  a  mere  stranger ;  because  a  man  is  more  Ukely  to  be  guilty  of  a 
moral  wrong  to  benefit  those  to  whom  he  is  bound  by  the  ties  of  nature  than  to  benefit  those  to  whom 
he  has  no  such  tie.  Another  argument  may  be  also  resorted  to,  as  a  reason  against  leaning  in  favor 
of  voluntary  settlements  upon  a  wife  6r  children ;  viz.  that  the  wife  and  children  may  be  actually 
enjoying  a  benefit  from  the  debts  the  settler  had  contracted ;  and  is  it  at  all  reasonable  that  they 
ehould  both  enjoy  the  settler's  property  and  that  of  his  creditor^  ? 

It  may  further  be  observed,  that  to  consider  ffZi  volnntary  sfttlements  as  fraudulent  and  void  against 
the  settler's  creditors,  might  not  be  without  a  beneficial  influence  in  imposing  a  check  npon  extra- 
v^gance  and  prodigality.  For  if  a  man  knows  that  his  wife  and  children  mnst  be  the  sufferers  from 
his  extravagance  he  may  not  launch  into  it ;  whereas  ho  possibly  might  do  so  if  he  conld  make  a 
voluntary  provision  for  them  which  could  not  be  affected  by  his  debts.  Another  advantage  would  also 
result  fioni  it,  which  is,  that  it  would  put  an  end  to  that  litigntion  and  contention,  which  the  doctrine 
on  the  suhicct,  as  it  appears  to  stand  at  present,  must  necessarily  create.  Upon  the  whole,  every  tiling 
that  can  be  urged  appears  to  be  in  favor  of  holding  that  all  volnntary  settlements  should  lie  considered 
as  fraudulent  and  voia  against  the  settler's  creditors,  without  at  all  regarding  whetlier  they  were  ere- 
ditors  before  or  after  making  the  settlement. 

The  clause  of  the  act  of  the  I3th  of  Elii.  which  imposes  a  penalty  for  alienating  the  land*  comprised 
in  fraud 0 lent  conveyances,  may,  perhaps*,  be  thought  incompatible  with  holdmg,  that  ecety  voluntary 
settlement  should  be  deemed  fraudulent  and  void  against  the  settlcr*a  creditors ;  for  that  if  ttiedcctru 
>%'ere  once  so  established,  no  innocent  volunteer  conld  ever  sell  or  dispose  of  the  estate  without  ei 
posing  himself  to  penalties.  This  however,  it  is  apprehended,  is  not  the  case;  for  be  may  dispose  of  it 
SQon  as  lie  ouj^ht  to  do  so  without  being  subject  to  any  penalty ;  vis.  as  soon  after  the  settler^s  dea 
as  he  can  adduce  proof  of  the  settler's  debts  being  paid :  for  on  the  true  construction  of  the  penal 
clause  it  is  clear  that  the  volunteer,  af^er  all  demands  on  the  settler  are  satisfied,  is  liable  to  no  pe- 
nalty for  alienating  tlic  estate.  This  must  be  obviiuis  not  only  from  the  circumstance  of  the  penalty 
being  imposed  merely  for  the  sake  of  preventing  alienations  to  the  jtn^udice  of  creditors,  (and  if  the 
volunteer  does  not  sell  till  all  the  debts  are  paid  there  are  no  creditors  to  prejudice)  but  abo  from  the 
i:ircnmstane«  of  one  half  of  the  penalty  l>eing  given  to  the  party  injured  by  the  alienation.  Now  if  all 
demands  on  the  aettlcr  are  satisfied  previous  to  the  alienation  there  is  no  one  entitled  to  that  half  of 
the  penalty.  Upon  the  whole  there  appears  to  he  nothing  in  tlie  penal  clause  which  affords  any  aomid 
reason  againiit*holding-9->that  every  voluntary  settlement  slionld  be  deemed  fraudulent  and  void  agaiaal 
mU  the  settler's  creditors,  and  without  at  all  regarding  whether  the  settler  was  indebted  at  the  time  he 
made  it  or  not. 

There  is  one  rase  indeed,  in  which  it  is  conceived  a  voluntary  settlement  may  be  considered  as  gwd 
.against  creditom,  and  that  although  the  settler  was  actually  in  debt  at  the  time  he  made  it :  Aa  where 
the  settler,  immediately  previous  to  making  the  settlement  was  seized  in  tail  of  the  estate  which  is  thi 
subject  of  it.  (See  Brown  v.  Durttm^  3  Atk.  63S.)  So  long  as  the  entail  would  have  continard  hal 
it  not  been  desti-ayed  to  make  the  new  settlement,  the  settler's  creditors  (except  creditors  ttndivl 
.commission  of  bankrupt)  eoiUd  not  have  come  at  the  estate  except  for  the  settler's  own  life ;  ai 
consequently  it  can  hardly  be  supposed  that  the  settlement  was  made  with  a  view  to  defraud  tl 
If  indeed,  the  settler  had  the  immediate  reversion  in  fee,  in  himself,  and  he  saw  there  was  a  likdil 
jof  the  estate  tail  determining  with  bt»  own  life,  |n  that  case,  tlie  settlement  certainly  might 
from  a  frandnlcn^  motive. 

Before  concUiding  this  subjeet  it  ma^  be  necessaiy  to  notice,  that  voluntary  limitations  In  settle 
concurrent  with  or  ulterioir  to  a  liaiitation  suppoi^ed  by  a  valnable  considmi^i^n,  mast  be  cooaii 
g»  |po|4  jigi^nst  the  setl;^!  fft4itpn^    See  Treaty  'pn  Se|tt)ements,  page  ^48.  , 
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debtor ;  or  that  if  the  debtor  provide  the  money  that  he 
shall  haye  the  goods  again ;  or  that  he  shall  suffer  the  debtor 
to  enjoy  and  use  the  goods  and  pay  him  as  he  can ;  in 
these,  and  the  like  cases,  the  deeds  shall  be  said  to  be 
fraudulent  and  void,  for  howsoever  it  be  made  upon  good 
consideration,  yet  it  is  not  mad^  bon&fide.  So  if  one  in 
consideration  of  natural  affection,  or  for  no  consideration, 
give  all  his  goods  to  his  child,  or  cousin,  himijide^  this  shall 
be  a  void  as  to  the  creditors.  Et  sic  de  similibus.  So  if 
one  give  all  his  goods  and  chattels  to  his  executor  in  his 
life-time  by  deed  of  gift,  this  shall  be  said  to  be  fraudident, 
and  shall  be  void  as  to  creditors.  And  albeit  those  to 
whom  the  deed  of  fraud  is  made,  know  nothing  of  the 
fraud,  yet  is*  the  deed  fraudulent  in  that  case  also,  as  well 
as  where  they  are  privy  to  it.  If  after  a  commission  of 
bankrupt  be  sued  out  the  debtor  make  a  deed  of  gift  of  all 
his  goods  to  one  of  his  creditors  in  satisfaction  of  his  debt; 
in  this  case  this  deed  shall  be  void,  as  against  the  rest  of 
the  creditors  and  as  to  the  commissioners,  and  they  may 
order  it  with  the  rest  of  the  estate  notwithstanding  (f). 
But  if  A.  hon&Jide  and  for  valuable  consideration  mor^;age 
his  land,  whereof  he  hath  a  term  of  years,  to  B*  upon  con- 
dition that  if  he  repay  the  money  to  B.  a  year  after,  that 
he  shall  re-enter,  and  B.  doth  covenant  with  A.  that  he  shall 
take  the  profits  of  it  until  that  time,  ^c,  A.  doth  not  pay  the 
money,  and  B,  hopii^  that  he  will  pay  it  in  time,  doth  suf- 
fer him  to  continue  in  possession  and  take  the  profits  of  it 
two  or  three  years  after,  and  in  the  interim  judgment  is 
had  against  A.  upon  a  bond,  and  execution  awarded ;  in 
this  case  execution  shall  not  be  made  of  this  lease ;  for  this 
deed  of  mortgage  shall  not  be  said  to  be  fraudulent  as  to  the 
creditor :  for  when  a  conveyance  is  not  fraudulent  at  the 
time  of  the  making  of  it,  it  shall  never  be  said  to  be  frau- 
dulent for  any  matter  ex  pott  facto  («). 

If  A,  be  seised  of  the  fifth  part  of  the  manor  of  B,  and 
'B,  of  the  sixth  part,  and  M,  cometh  to  A.  to  buy  his  part, 
and  after  M,  saith  to  A.  my  counsel  tells  me  I  cannot  safely 
buy  of  you  unless  B.  join,  and  after  B,  doth  grant  a 
rent  charge  of  £16  per  annum  out  of  this  manor  to  C 
her  son,  and  the  heirs  of  his  body,  in  consideration 
of  natural  affection,  (and  this  was  about  10  Jac,  C.  being 
then  but  about  three  years  old)  with  proviso,  that  if  1>. 
(whom  B*  did  then  intend  to  marry)  grant  to  the  said  C 
the  like  rent  of  £15,  and  for  the  like  estate,  out  of  £20,  land 
by  the  year,  of  the  land  of  B.  then  the  said  grant  to  be 
void,  and  after  the  said  A.  bought  the  sixth  part  of  the  said 
manor,  ofB,  and  2>.  her  husband,  being  intermarried,  and 
after  A .  B,  and  D.  her  husband  join  in  the  grant  to  3L  in 
this  case  it  was  ruled  that  this  grant  to  C  was  not  frau- 
dulent and  void  (x).  If  one  doth  hold  his  land,  to  pay  a 
heriot  at  the  death  of  every  one  that  dieth  tenant  in  fee 
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Hee  Treatise  on  Settlements,  page  S73,  on  the  subject  of  settlements  and  other  dispositions  of 
etty  «mde  by  persons  who  become  bankrupts. 

B«t  m  deed  naadnlent  in  its  creation  may  become  good  by  matter  ex  poM  fact0.    But  for  further 
.jMCicNi  on  this  subject,  see  Treatise  on  Settlements,  page  «38. 

r)  The  grait  of  the  rent-charge  being  a  Toinntary  one,  and  tiie  conveyance  to  Af.  being  for  a  vain- 
roiwideTation  flie.|(rantof  the  rent-clrarse  was  clearly  void  against  M.  by  virtue  of  the  act  of  the 
i  iBt  least  if  jy.  had  no  noiia  of  the  rent»charge. 

simple. 
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8inq>le,  and  he  infeoff  his  son  and  heir  in  consideration  of 
natural  affection^  and  marriage  to  be  had  between  the  son 
and  /.  and  the  son  (to  prevent  the  dower  of  his  intended 
wife  during  his  father^s  life)  makes  a  lease  for  forty  years 
unto  his  father,  if  his  father  live  so  long,  and  afterwards 
the  marriage  is  had,  the  father  pajeth  the  rent,  the  son 
does  suit  of  court  for  the  land,  and  after  the  father  dieth ; 
in  this  case  this  lease  shall  not  be  said  to  be  fraudulent  as 
to  the  lord  to  deceive  him  of  his  heriot,  because  it  was  made 
to  another  end. 
3^  T»  deceive         A  deed  also  made  to  defeat  the  King  or  other  Lord  of  StxkUbtH.Ss 
lords  of  iheir      his  wardship  shall  be  void,  as  to  a  third  part  of  the  thing  ^i^-  ^  **•*•. 
-Tdaliipv&c.   conveyed.    And  therefore,  if  any  tenant  that  holdeth  of  Lit^cft-J^ 
•P«68.       the  King,  or  any  •  other  Lord  make  a  feoffment  or  other  pk>w.49>Co. 
conveyance  of  his  land,  to  defeat  and  defraud  the  King  or  8. 164.  9.  t2l9. 
Lord  of  his  wardship,  primer  seisin  (y),  or  any  other  benefit 
appointed  and  preserved  for  the  Lord  by  the  statutes  of  3'2 
and  d4  JET.  8.  it  shall  be  void,  as  to  a  third  part  thereof 
against  the  King  or  other  Lord,  who  shall  notwithstanding 
have  their  wardship  and  other  benefits,  as  if  none  such 
were  made.     As  if  such  a  tenant  by  deed    infeoff   hiis 
lineal  or  collateral  heir  within  age,  or  make  a  lease  for  life 
the  remainder  to  his  heir,  or  make  a  gift  in  tail  the  remain- 
der in  fee  to  his  heir,  or  make  a  feoffment  on  condition 
that  he  shall  re-infeoff  his  heir  at  his  full  age,  or  make  a 
feoffment  for  the  payment  of  his  debts,  or  preferment  of 
his  wife  and  children,  or  infeoff  another  to  the  intent  that 
he  shall  take  the  profits  till  he  have  an  heir  male,  and  then 
to  re-infeoff' him  :  aU  these  are  fraudulent  and  void,  as  to  a 
third  part  of  the  land,  and  as  agaiust  the  King  or  other 
Lord,  in  respect  of  the  benefit  they  are  to  have  of  and  by 
the  land.     But  no  conveyance  in  these  cases  shall  be  said 
to  be  fraudulent  and  so  void,  for  two  parts  of  tlie  land. 
And  if  one  make  a  feoffment  of  land  tb    two  (whereof 
his  heir  is  one)  and  their  heirs,  for  money  or  other  va- 
luable consideration ;  this  shall  not  be  said  to  be  a  fraudu- 
lent conveyance  of  any  part.     So   if  such  a  joint-tenant 
make  a  feoffment  of  his  moiety  to  a  stranger,    f  And  in  tDyer2.C».tw 
cases  where  the  feoffment  is  fraudulent  for  a  third  part  ^^ 
as  before,  if  the  feoffee  die  or  make  a  feoffment  over 
htmd  fide  before  the  death  of  the  ancestor,  in  these  cases 
the  deed  is  become  good  again,  and  the  collusion  gone. 
If  a  man  for  fear  of  debts  convey  his  lands  to  friends.  Dyer  268.  C^ 
with  condition  that  upon  payment  of  ;S10,  they  shall  con-  10. 57. 
Tey  it  to  those  whom  he  shall  appoint,  in  this  case  the  con- 
Tcyance  shall  not  be  said  to  be  fraudulent  as  to  the  King 
or  other  Lord,  for  it  was  done  to  another  end  (z),  and 
therefore  it  is  a  good  conveyance  against  all  men  but  the 
creditors.    Where  deeds  shall^be  void  in  part  or  in  all,  for 
want  of  enrolment,  attornment,  livery  of  seisin,  or  the  like^ 
see  afterwards. 


(y)  These  rights  are  taken  away  by  the  act  of  the  12  Car.  2»  c.  24. 

{%)  Bnt  notwithstanding  it  was  done  to  anotlicr  end^  yet  so  far  as  it  stood  in  the  way  •f  Uie  k. 
other  lord  recovering  his  demand,  it  would  be  void. 
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If  a  deed  that  is  well  and  snffioiently  made  in  its  creation^  6.Whereadeed 
sliall  be  afterwards  altered  by  rasure,  interlining,  addition,  goodinitscrea- 
drawing  a  line  through  the  words  (though  they  be  still  le-  *'®°  "*^h^ 
gible)  or  by  writing  new  letters  upon  the  old,  in  any  mate-  mat^rVxpwt 
rial  place  or  part  of  it,  as  if  it  be  in  a  deed  of  grant,  in  the  jueto.   And 
name  of  the  grantor,  grantee,  or  in  the  thing  granted,  or  in  what  wiU  make 
the  limitation  of  the  estate,  or  if  it  be  in  an  obligation,  when  ""?jj  *  ^•■^ 
the  word  [heirs]  shall  be  inserted,  or  the  sum  increased,  ^®*   **'  "^*'' 
or  in  the  date  of  either,  or  the  like  ;  be  the  same  either  by   ^*  Byrawirc, 
the  party  himself  that  hath  the  property  of  the  deed,  or  any 
other  whomsoever,  except  it  be  by  him  that  is  bound  by 
the  deed,  and  be  the  same  with  or  without  the  consent  of 
him  to  whom  it  is  made  or  doth  belong,  in  this  case,  and 
by  either  of  these  means,  the  deed  hath  lost  its  forc-e  and 
is  become  yoid  (a). 

And  if  the  alteration  be  made  by  the  party  himself  that  P.  69« 
owneth  the  deed,  albeit  it  be  in  a  place  not  material,  and 
that  it  tend  to  the  advantage  of  the  other  party,  and  his 
own  disadvantage,  yet  the  deed  is  hereby  become  void. 
But  if  the  alteration  be  made  by  the  party  himself  that  is 
bound  by  the  deed  in  any  material  or  immaterial  part 
thereof;  or  if  a  stranger  without  the  privity  or  consent  of 
the  owner  of  the  deed  shall  make  any  such  alteration  in 
any  part  of  a  deed  not  material ;  as  if  it  be  a  deed  of  a^ 
grant  containing  a  lease  for  years,  and  there  be  inserted 
between  [To  have  and  to  hold]  and  [for  thirty  years]  these 
words  [from  henceforth;]  or,  if  it  be  an  obligation  and 
there  be  inserted  between  [o^%o  jiie]  and  [per  presentes\ 
these  words  [et  executores  meos]  in  both  which  cases  those 
words  are  needless  and  without  any  fruit  at  all ;  hereby 
the  deed  is  not  hurt,  but  it  remaineth  good  uotwithstand-  .    .. 

ing(6).  But  if  the  alteration  be  before  the  delivery  of  the 
deed,  be  it  whatsoever,  or  by  whomsoever,  it  will  not  hurt 
the  deed  (c).  And  herein  it  must  be  observed,  that  then  a 
rasure,  Sfc.  is  most  dangerous,  and  the  deed  thereby  most 
suspicious,  when  it  is  in  a  deed  poll,  and  there  is  but  one 
part  of  the  deed;  and  when  the  rasure  or  other  alteration 
Is  in  any  material  part  of  the  deed ;  and  when  the  altera- 
tion makes  to  the  advantage  of  him  that  doth  own  the  deed, 
and  to  the  disadvantage  of  the  other  that  made  it;  and 
when  there  doth  appear  some  other  thing  to  be  written  be- 
fore ;  and  when  there  is  no  other  part  of  the  deed,  recital, 
defeasance,  or  other  matter  to  which  this  may  be  compar- 
edp  and  that  may  make  it  appear  to  be  before  the  delivery ; 
and  when  there  be  other  parts  of  the  deed,  or  other  mat« 
ters  whereunto  this  being  compared  doth  not  agree  in  that 
part  wherein  the  alteration  is ;  and  when  the  deed  hath 
been  in  the  smoke,  or  any  such  like  means  hath  been  used 
to  cover  the  alteration.    And  in  these,  cases  the  matter 

)  A,  and  S.  ^f*a1ed  and  delivered  a  hood  to  C.  and  after  the  name  and  addition  of  D.  was  intevlhied, 
le  aho  scakHl  and  delivered  the  oMi^tion,  and  it  was  held  to  be  a  good  obligation  of  all  three. 
L  55.  Bnt  q«ecy,  whether  an  additional  stamp  wonld  not  be  nec<'89ary  in  snch  a  case. 
Exeentom  and  administrators  are  bound  witfiont  being  sperinlly  named,  and  conseqneotly  the 
'aa  of  «acb  «M>rds  wonld  make  no  ditfcreoce  in  the  elfect  or  operation  of  the  deed  ;  but  the  heir 
benad  ualeiw  jspecially  named,  and  conseqiiently  the  addition  of  the  vroni  hehs  wonld  Tary  the 
'on  of  the  «l<*ed-  The  interlineation  however  after  the  execution  of  a  deed  of  any  words  which 
vary  the  elTeM  or  operation  of  the  deed  wlU  in  no  case,  it  is  conceived,  effect  its  validity  -,  sue 
It.  707 ;  «iKi  Aee^ase  7},  note  (a). 
f)  Scr  page  53,  »otc(l). 

was 
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was  aocientlj  used  to  be  tried  by  the  judges  upon  the  view  Co.  mipcrliL 
of  the  deed ;  but  it  is  now  used  to  be  tried  by  jurors,  whe*  tt5. 
ther  the  rasure,  or  other  alteration,  were  before  the  delivery 
of  ihe  deed  or  not  (<{). 
f .  By  breaki^       And  if  after  the  sealing,  delivery  and  perfection  of  a  Dier  59.  Co» 
5J^^*"«        *®^^'  ^®  *®»*  thereof  hapjpen  to  be  broken  off,  or  to  be  J^-  «»  5.  s.i 

utterly  defaced,  so  that  no  sign  or  print  thereof  can  be  seen,  p|rtE..s^t.i35. 
or  it  appeareth  to  have  been  broKen  off  and  it  is  glued,  or  ^S6*  Rn.Ob- 
the  wax  new  heated  and  set  on  again,  or  the  label  of  the  h^,  as. 
deed  hath  been  broken  off  from  the  deed,  and  is  sewed  on 
again,  or  the  deed  is  new  sealed  with  other  wax;  be  the 
same  by  whatsoever  means,  or  whomsoever,  unless  it  be  by 
him  and  his  means  that  is  bound  by  the  deed ;  in  these 
cases,  and  by  either  of  these  means,  the  deed  is  become 
void  (<).     But  if  any  piece  of  the  setd  remain  fixed  to  Uie 
deed,  and  there  be  any  print  left  upon  that  piece,  the  deed 
doth  continue  good.    And  if  after  a  seal  of  a  deed  be 
P.  70.       broken  off,  the  party  that  sealed  it,  do  seal  and  deliver  *  it 
de  novo ;  hy  this  means,  it  seems  the  deed  is  become  good 
again. 
S.  By  rede-  And  if  a  deed  be  delivered  up  to  the  party  that  is  bound  Trin.38  EL 

eumll^K  of  it.  ^y  '^  *^  ^  cancelled  and  it  be  so  ;  or  if  he  that  hath  the  Co.  B,  Bier 

deed  doth  by  agreement  between  him  and  the  other  can-  ^*^* 
eel  the  deed  ;  by  either  of  these  means  the  deed  is  become 
void  (/*).     But  if  an  obligee  deliver  up  an  obligation  to  be 
cancelled,  and  the  obligor  do  not  afterwards  cancel  it ; 
but  the  obligee  happen  to  get  it  again  into  his  hands  and 
sue  the  obligor  upon  it,  the  obligor  hath  not  any  plea  to 
avoid  it,  for  the  deed  remains  still  in  force  (</). 
4.  By  disagree-       And  if  an  obligation  be  delivered  as  an  escrow  to  a  Co.  if  6.^ 
■■"■••  stranger,  to  be  delivered  to  the  obligee  on  certain  condi-  J*^'     ***  ^ 

tions :  or  to  a  stranger  to  the  use  of  the  obligee,  and  when 
this  is  after  tendered  to  the^  obligee  he  doth  refuse  it  and 
disagree  to  it ;  or  if  an  obligation  be  made  to  a  feme  covert, 
and  her  husband  disagree  to  it ;  in  all  these  cases  the  deed 
is  become  void  (A).  And  like  law  is  of  other,  deeds  in 
divers  such  like  cases.  But  the  party  bound  by  the  deed 
may  not  in  these  cases  plead  non  est  factum  to  the  deed. 
And  in  these  cases  when  the  party  ha&  once  by  his  agree- 
ment made  the  deed  good,  he  cannot  afterwards  by  his  dis« 
agreement  make  it  void :  and  when  once,  by  refusal  and 

(tf)  Whea  a  lawful  deed  U  rased,  whereby  it  becomes  void,  tbe  obligor  may  plead  mm  ewt  fmeimm 
becaose  at  tbe  time  of  tbe  plea  it  is  not  his  deed,  ii  Co.  27  a.  See  further  in  what  casra  raaore,  4 
interlining  wiU  vitiate  a  deed,  Yin.  Abr.  Faits  (T.)  Com.  Dig.  Fait  (F.  1.)  Roll.  Ab.  S.  FaiU  (T.  0 
and  tee  supra,  page  53y  note  (1). 

(<)  Wbera  the  seal  is  destroyed  by  accident  the  deed  is  still  good  if  there  is  proof  that  it  waa  cm 
sealed.  In  order  to  destroy  the  operation  of  a  deed  by  breaking  off  the  seal,  or  by  cancrllatiotiy  the  ai 
Bnaat  be  done  eo  anrnw ;  and  with  respect  tb  deeds  which  pass  an  estate  of  freehold  the  mle  aaii 
seems  to  be,  tliat  the  estate  is  not  divested  by  breaking  off  ihe  spal  or  by  cancelhition,  even  where  4« 
with  ti»t  eapress  view.  See  Oilb.  Eq.  Ca.  f55.  and  Ball.  Nisi  Pri.  t67.  See  sopra,  page  53,  iMt«  m 

(/)  See  last  note  on  the  subject  of  cancellation.  ^ 

(g)  See  accordinglv  Cro.  Eiiz.  483.  and  farther  aa  to  the  effect  of  cancelled  deeds  at  law,  wild 

thry  shall  be  relieved  against  in  eqnity ;  and  what  remedy  naaj  be  had  against  persons  cane^liM^ 

^  destroyini  deeds,  Yin.  Abr.  FaiU  (X.  3.  3.  4.)  - 

(A)  So  if  a  lease  or  conveyance  is  made  to  a  feme  covert  she  may  disagree  to  it  when  sole,  or  IC 
dies  under  coverture  her  heir  may  disagree  to  it.    It  is  said,  that  if  a  conveyance  is  made  to 
jtffwMenants  and  one  of  them  disagrees  that  the  other  shall  have  the  whole,  4  Lev.  tor.  I 

^  Kcp.  contra.    Where  however  the  conveyance  is  to  two  or  more  as  temmts  ta  «o»in«i  amd  

jhfm  disagrees  the  canveyance  MIX  be  void  as  to  his  share.    On  the  subject  of  disagreement  or 
elaimcry  see  further,  siipn,  page  53,  aota  (1).  ^ 

disagrcemi 
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disagreement  he  hath  made  the  deed  Toid,  he  cannot  hj 
a^eement  or  acceptance  afterwards  make  it  good. 
CfMii.Jiir.f9i.       A  deed  also  good  in  its  original  creation  may  be  after-  5.  By  j«df- 
40.  Bra.  Fait,     wards  damned  or  avoided  b j  sentence  and  order  of  a  court ;  ^"^^^  ^^  eourt, 
^  and  this  is  usually  done  in  the  Star  Chamber  (t)  and  in  the 

Chancery ;  and  it  is  when  it  appeareth  that  the  deed  was  Vacat  of  a 
obtained  by  some  fraud,  force,  circumvention,  or  such  ^^^ 
like  practbe,  or  when  it  doth  appear  to  be  forged,  or  the 
like  (k). 
C«.  II.  fr.  Po^  ^^^  answer  of  this  question  these  differences  must  be  7.  Wlien  and 

t4H.8.X7,SBy   observed.     1.  Whep    a  deed  is  void  a6  uit^,  and  when  where  a  deed 
»  it  doth  become  void  by  matter  ex   post  facto.    2.  When  "J^  '^/P*^** 

the  deed  which  is  void  in  part  from  the  beginnii^,    is  S^mi^  ^r 
entire,  and  when  it  doth  consist  of  several  cUuses :  and  good  against 
when  it  doth  consist  of  several  clauses,  when  the  seve-  oneperMnand 
ral  clauses  are  absolute  and  distinct,  and  when  they  are  ^^^'^f?"'*!^* 
several,  and  yet  the  one  hath  dependency  upon  the  other.  *"*      « or  not. 
For  if  any  of  the  covenants  of  an  indenture,  or  the  condi- 
tions of  an  obligation  be  against  law,  and  the  rest  of  the 
covenants  or  conditions  be  good  and  lawful;  in  thb  case 
those  that  are  against  law,  and  the  deed  as  to  that  nart,  are 
void  ab  initio ;  and  the  rest,  and  the  deed  as  for  tnat  part, 
are  good  ab  imtio  (/)•    So  if  three  distinct  obligations  are 
written  upon  a  piece  of  parchment,  and  the  one  of  them 
onlv  is  read  to  Uie  obligor,  and  he  being  an  illiterate  man 
seal  and  deliver  the  deed ;  in  this  case  t£us  is  a  good  deed, 
for  that  which  was  read,  and  void  for  the  rest  ab  ituti^^ 
But  if  an  obligation  be  for  ;£20,  and  it  be  read  to  the 
obligor  an  obligation, of  20s.  this  is  void  for  ibfi  whole  ab 
iaitio. 
C0.ii.<7.  If  a  deed  be  read  as  containing  the  grant  or  gift  of  an        p,  7I. 

%^.  70.5  E.  estate  tail,  and  a  letter  of  attorney  to  give  livery  of  seisin, 
^    *  and  in  that  sense  the  party  doth  seal  it,  and  in  truth  it  is  a 

feoffment  and  cpnveyance  of  an  estate  in  fee-simple;  in 
this  case,  albeit  the  letter  of  attorney  were  truly  read,  yet, 
because  it  hath  dependence  on  the  estate,  it  is  void  for  all. 
€•.  11.  ta.  If  a  man  be  indebted  to  me  ;6*20,  on  a  contract,  and 

jRii.  ¥eQf^  ^100,  on  an  obligation,  and  he  pay  me  this  ^20,  and  I  am 
£y??**  „  to  make  a  release  for  it,  and  the  intendment  of  die  release 
|j^  *  *  is  no  more :  and  it  is  so  read  to  me  being  an  illiterate  man, 
^  but  ID  truth  it  is  a  general  release;  in  this  case  it  seems  it 

I  is  good  for  so  much  as  it  is  intended  and  was  declared,  and 

I  void  for  the  rest. 

P^  ^'  If  the  condition  of  an  obligation  be  altered  by  rasure,4*c« 

the  obligation  also  is  hereby  become  void,  because  the -con- 
dition and  obligation  are  one  deed ;  but  if  the  rasure,  Sfc. 
be  in  the  defeasance  of  an  obligation,  this  will  not  make 
the  obligation  void  (ui). 
8.  «5,  <6.  If  a  deed  contain  divers  distinct  and  absolute  covenants, 
ii.fS.  and  any  of  these  covenants  be  altered  by  addition,  inter- 


[i)  The  jnriMliction  of  Ihe  Court  of  Star  Chamber,  abolished  by  the  act  of  the  16  Cur.  1.  c.  10. 
'  I  See  sopra,  pai;e  55,  note  {m\ 

i.llie  provisioDH  of  a  deed  may  he  good  In  part  an<l  bad  in  part,  or  good  as  to  some  of  the  parties . 
Ma«  to  other«(,  see  Treatise  on  Settlements,  page  370. 

r)  A  bond  cotiilitioned  to  pay  «f  100-by  six  payments  of  ^16. 13#.  Ad.  on  the  Sd  of  October  \n  every  ' 
J-B..til  the  full  somof  One  pound  was  paid.    A  stranger,  after  the  execution  of  the  bond,  inserted 
Vdr«l<*«  hnn'Ired*'  before  the  wordn  '<  one  ponnd**  and  it  was  held,  that  the  som  being  manifest, 
huertioD  of  tbe  word  *'  hundred'*  did  not  hurt  the  bond,  5  Taaat.  707. 

lioeation,- 


71  or  A  DEED.  CHAP,  it- 

lineation,  rasnre,  or  the  like,  by  tbis  mean«  the  whole  deeJ, 
and  not  that  part  only,  is  become  void  (»). 

If  there  be  divers  grantors,  obligors,  4'c.  named  in  a  Co.  5.?3.  ii. 
deed,  and  one  of  them  only  do  seal  the  deed,  this  is  a  good  JW.  3  H.  7. 5. 
deed  as  against  him  that  doth  seal,  and  void  as  to  all  the 
rest  that  do  not  seal.  And  if  divers  enter  into  covenants 
by  a  deed  severally,  and  the  seal  of  one  of  them  is  broken 
from  the  deed;  in  this  case  the  deed  is  good  still  as  to  all 
the  rest,  but  void  as  to  him.  But  if  an  obligation,  or  the 
covenants  of  a  deed,  be  joint  and  not  several ;  or  joint  and 
several,  and  the  seal  of  one  of  the  obligors  or  covenantors 
is  broken;  or  the  obligation,  or  covenants,  be  altered  by 
Tasure  or  the  like;  hereby  the  whole  deed  is  become 
void  (o). 

If  I  be  bound  in  an  obligation  to  a  Monk  and  /.  S.  this  14  H.  8.  f9. 
deed  is  void  as  to  the  Monk  but  good  as  to  /.  S.     So  if  a  P«rk.  fo.  t. 
Monk  and  I  be  bound  to  another ;  this  is  good  as  against 
me,  but  void  as  against  the  Monk.    And  so  it  is  in  case  of 
a  grant. 

By  a  power  of  revocation,  or  a  condition,  a  deed  may  be  Co.  i.  irs. 
made  void  in  part  and  continue  in  his  force  jfor  another  P'J*"  **f  •  ^^ 
part.    And  therefore  it  seems  in  the  usual  case  where  a  "„^^  ^^ 
deed  is  made  upon  coAdition,  That  if  such  a  thing  be  or  be 
not  done,  the  deed  shall  be  void,  or  these  presents  shall  be 
void ;  that  in  these  cases  the  whole  deed  and  all  the  cove- 
nants therein  contained  are  void  (p).    But  if  the  frame  of 
the  condition  be,  that  upon  such  a  thing  to  be,  or  not  to 
he  done,  it  shall  be  lawful  for  the  feoffor,  lessor,  Sfc.  to  re- 
enter, or  that  the  demise  shall  be  void,  without  more  words ; 
in  these  cases  the  estate  only,  and  those  covenants  that  are 
incident  thereunto,  as  for  quiet  enjoying  and  the  like,  and 
•  P,  72,      the  deed  as  to  *  that  part  only  is  void  :  and  for  other  cove- 
nants that  are  collateral,  and  have  no  dependence  upon  the 
estate,  that  part  of  the  deed  doth  remain  in  force  and  is 
good  still;  for  a  man  may  grant  two  acres  upon  condition 
to  re-enter  into  one  of  them.    If  it  be  intended  that  the 
whole  deed  shall  be  void,  the  best  way  is  to  use  these  words, 
[then  these  presents,  and  every  thing  therein  contained, 
shall  be  utterly  void.] 
t.  How  and  to        All  deeds  do  take  effect  from,  and  therefore  have  rela-  Co.  9.4. 5.511 
what  time  a       tion  to,  the  time,  not  of  their  date,  but  of  their  delivery :  7.  «6.  Plow. 

deed  diaU have  and  this  is  always  presumed  to  be  the  time  of  then-  date,  t?l"^»%?!3i 
relation:  and  ,         .,  a.'^j  aji.  •*•     im.  ^  -c      315.Fitx.F«rofl 

when  it  shall      unless  the  contrary  do  appear..    And  hence  it  is,  That  it  a  tneDtsand  Ml 

begin  to  take     Statute'  be  acknowledgea  the  20th  day  of  May,  and  tl^e  87.63.95. 

effect*  conusee  make  a  release  of  all  demands  dated  the  25th  day, 

and  deliver  it  the  27th  day ;  by  this  release  the  statute  is 
discharged.  And  that  if  the  defeasance  of  a  statute  do 
bear  date  before,  and  the  delivery  of  it  be  after,  the  statute ; 
the  conusor  may  shew  this,  and  take  advantage  of  it  in 
avoidance  of  the  statute.  And  that  if  a  writing  be  dated 
in  the  mtnority  of  an  infant,  and  be  sealed  and  delivered  by 

(a)  Query  of  thb,  if  the  addition,  interlineation,  &c.  did  notalter  the  effect  or  operation  of  the  dM 

see  supra,  page  69,  note  (b),  and  aUo  see  last  note, 
(o)  See,  as  to  breaking  off  seals,  &c.  supra,  page  5S,  note  (1).  ^        ' 

(;>)  It  is  different  in  ilie  case  of  a  proviso  in  the  nature  of  a  condition  in  con/e^ancea  to  m| 

orwliat  is  gencnillv  c«d1ed  a  condUiomU  Umitation,    See  instances  of  such  Umitati  .:i:>  Feame'i  C<i 
"■* --n. 

Ill 
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Iritn  wlien  lie  is  of  fall  age,  this  is  a  good  deed  and  will 

bind  him.     And  that  if  a  release  be  supposed  to  be  made 

by  a  husband  to  bar  a  duty  due  to  the  wife»  and  it  be  dated 

during  the  coverture,  but  in  truth  it  is  sealed  and  delivered 

by  the  husband  before  the  coverture ;  this  shall  not  bar  the 

wife  :  the  time  therefore  of  delivery  of  a  deed  is  material 

in  all  these  and  the  like  cases,  and  this  is  always  to  be  tried 

Flti.  Feoff,  and  by  a  jury.     And  hence  it  is  also,  that  if  the  next  presenta- 

FaitsBarre.       tion  to  a  church  be  granted  to  two  several  persons,  by  se- 

^^*  vcral  deeds,  of  several  dates,  and  the  deed  tnat  bearetb  the 

last  date  be  Orst  delivered ;  in  thfs  case,  he  to  whom  thiA 

deed  is  made,  shall  have  the  presentation,  and  not  the 

other,  whose  deed  albeit  it  be  dated  first  yet  is  delivered 

Cd.  5. 1.  ^^^^    -^^  hence  it  is  also,  that  if  a  lease  be  miBule  for 

years,  to  begin  from  henceforth,  or  d  canfectione presentium, 
or  n  die  confectionis ;  this  lease  shall  be  said  to  begin  from 
the  time  of  the  first  delivery,  and  not  from  the  time  of  the 
date  {q\ 
€0.  s.  S5, 36.         -^Q^  where  deeds  have  a  kind  of  double  delivery,  as  in  Helatioa* 
It  H.  6. 9.  i7    case  of  a  delivery  as  an  escrow,  there  they  shall  take  effect 
H.  s.  7,  Plow,    from,  and  have  relation  to,  the  time  of  the  first  delivery, 
^^  or  not,  ut  res  valeat :  for  if  relation  may  hurt,  and  for  some   ' 

cause  make  void  the  deed,  (as  in  some  cases  it  may,)  there 
it  shall  not  relate.  But  if  relation  may  help  it,  as  in  case 
where  a  feme  sole  deliver  an  escrow,  and  before  the  second 
delivery  she  is  married,  or  dieth,  in  this  case,  if  there  were 
not  a  relation,  the  deed  would  be  void,  and  therefore  in 
this  <;ai;e  it  shall  relate -(r).  So  if  one  disseise  me  of  two 
acres  of  land  in  D.  and  1  release  to  him  all  my  right  in  my 
lands  in  D.  and  deliver  it  to  an  estranger  as  an  escrow,  ^c 
until  a  time,  and  before  that  time  he  disseise  me  of  another 
acre  tliere ;  in  this  case  this  release  shall  not  by  relation 
extend  to  this  other  acre  to  bar  me  *  of  that  also.  But  as  *  P«  73, 
to  collateral  acts  there  shall  be  no  relation  at  all  in  this  case. 
And  therefore  if  the  obligee  release  before  the  second  de- 
livery, the  release  is  void,  and  will  not  bar  the  party  ob- 
ligee of  the  fruit  of  his  obligation. 
Co.  10.  9«.  If  2i  njan  that  is  party  or  privy  in  estate  or  interest,  or  9.  When  and 

aaper  Lit.  JfiT,  one  that  doth  justify  in  the  right  of  one  that  is  such  a  party  ^'***[?*  1f^**pd 
317, 225,  «Si,  or  privy,  shall  plea<I  a  deed  in  any  court ;  although  he  claim  [JJ^court!  *And 
-^aw  *^*'    but  parcel  of  the  original  estate,  yet  in  this  case,  he  must  how  long  it 

shew  the  original  deed  to  the  court :  and  the  reason  of  this  shall  abide 
is,  to  the  end  that  the  legal  part  of  the  deed  (the  trial  where-  there.    Ai^ 
of  belongeth  to  the  Judges)  may  approve  itself;  t.c.  that  it  advanSgeofit. 
maybe  seen  whether  the  composition  of  words  be  suffi- 
cient in  law  or  not ;  and  then  that  it  may  appear  whether 
the  estate  be  with  condition,  limitation,  or  with  powe^  of 
revocation,  8fc.  to  the  end  that  if  there  be  any  such  thing 
in  it,  and  there  be  no  other  part  of  it,  the  other  party  may 

(9)  A  leaate  to  commence  **/rom  the  day  of  the  dute,"  was,  in  the  cue  of  Pu^  v.  7%e  Duke  rfLeeds^ 
(Covrp.  714.)  held  to  roiiimence  on  the  driy  of  ihe  date,  oV  immediately  from  tfie  delivery  of  «lie  de^d. 

ITbr  le^sc  was  granted  nnder  a  power  which  required  the  leases  to  be  granted  so  as  to  take  effect  in  {>oft- 
wts-iaa,  and  it  wa»  held  that  the  power  was  wtil  piirsne<i.  In  tiie  cMe  jnst  noticed  however  the  €oiirt 
■eexBcd  to  say^  that  whether  the  words  '*  from  the  day  of  the  date"  shoald  be  constrtitd  exchuive  or  in- 
cln^ve  of  tJM>  day  of  the  date  might  depend  npon  the  intention  of  the  parties. 
(r)  Sr«  aceordfngly  Jtwuingt  v.  Bragg,  Cio.  Eliz.  446.  So  also  it  is  of  a  deed  of  feoffment,  and  let- 
tiT  of -vttorucv  ttierein  to  make  liver},  by  a  man  sana  nAemorUt^  which  is  delivered  by  the  attorney 
»2i«-ii  Ou;  ieo^oT  is  non  compos  fneiUis' \ei  ills  good,  bcoaose  it  hath  reUticn  Co  the  autiiority  before, 
take 
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take  adrantage  of  it;  and  then  that  it  may  appear  to  be 
vithont  rasnre,  or  interlining,  and  the  like ;  and  also  that 
it  ma  J  appear  to  be  well  sealed  and  delivered,  (the  trial' 
whereof  doth  now  belong  to  the  country)  («).     But  stran- 
gers to  estate,  that  are  neither  parties  nor  privies,  shall  not 
be  compelled  to  shew  the  deed,  though  they  make  nse  of 
it.    And  when  a  deed  is  thus  shewed  in  court,  it  must  re« 
main  in  that  court,  all  the  term  wherein  it  is  shewed,  in  the 
custody  of  the  cuttot  bremum ;  and  at  the  end  of  the  term, 
if  the  deed  be  not  denied^  the  law  doth  adjudge  the  posses- 
sion of  the  deed  in  him  to  whom  it  doth  belong.     But  if 
the  deed  be  denied,  then  it  is  to  be  kept  there  until  it  be 
determined.     Also  when  a  deed  is  shewed  in  court,  the 
adverse  party  may  take  any  advantage  by  it  that  it  will 
afford  him ;  as  if  a  feoffment  be  made  by  deed  poll  on  cou- 
dition,  and  the  feoffee  doth  break  the  condition,  and  the 
feoffor  doth  enter,  and  the  feoffee  doth  sue  him,  and  makes 
Ills  title  by  that  deed,  the  feoffee  may  take  advantage  of  the 
condition. 
10.  Whert  oaa       Any  man  that  hath  occasion  to  use  or  plead  a  deed,  may  nier  3i5.  it 
■My  fay  his        set  forth  the  delivery  thereof  to  be  at  any  time  after  the  H.  6.  i.  Co.  t, 
li*M«diIt^      date  of  the  deed;  and  in  some  cases  he  must  do  so,  if  he  ♦>5. 
tlier  ^bne  *wia  ^^^  ^^^®  '^J  a^^ftntage  by  it    As  if  he  plead  a  release  to 
another  place,    sn  obligation,  and  it  beareth  date  before  the  obligation ; 

in  this  chse  he  must  aver  that  it  was  delivered  alter,  or  it 
will  not  avail  him.  But  a  man  may  not  in  pleading  set 
forth  the  delivery  of  a  deed  to  be  before  the  date  of  the 
deed.  And  yet  if  it  be  so  that  a  deed  be  dated  after  the 
time  of  the  delivery  of  it,  the  deed  is  good ;  and  therefore 
if  he  that  dodi  use  such  a  deed  do  plead  and  set  it  forth 
as  a  deed  made  before  the  time  of  the  delivery,  and  the 
party  that  made  it  plead  Non  est  factum  to  the  deed,  a  jury 
Eftoppel,  ^pon  the  trial  may  find  the  truth  of  the  case :  but  if  he  by 

his  pleading  set  forth  the  deed  to  be  delivered  before  the 
*P.74.  time  of  the  date,  then  the  jury  is  concluded,  as  well  *  as 
the  party  himself;  for  a  jury  is  estopped  to  find  any  thing 
contrary  to  that  which  is  apparently  admitted  in  the  re- 
cord. In  debt  brought  by  an  executor,  the  defendant  i<  H.  6.  %• 
pleaded  the  release  of  the  testator,  which  did  bear  date  af- 
ter the  death  of  the  testator,  but  he  did  aver  the  delivery 
of  it  in  the  life-time  of  the  testator  and  the  court  did  not 
allow  of  this  plea. 

Sometimes  antiquity  added  the  place  where  the  deeds  Co.  taper  Lit. 
were  made,  as  datum  apud  B,  and  this  was  in  disadvantage  ^ 
of  him  to  whom  the  deed  was  made ;  for  if  the  deed  be  in 
general,  and  without  this  addition,  he  may  alledge  the 
deed  to  be  made  where  he  will.     An  obligation  made  be-  Co.  soper  Ut. 
yond  the  seas  may  be  sued  here  in  Eiigland  in  what  place  '^^* 
the  obligee  will,  and  if  it  bear  date  at  Burdeuux  in  France^ 
it  may  be  alledged  to  be  made  in  quodam  loco  vocat.  Bur- 
deaux  in  France,  in  hiington  in  the  county  of  Middlesex,  and 
there  it  shall  be  tried :  for  whether  there  be  such  a  place 
2iSd***  And""*  ***  Mii^ton  or  not,  it  is  not  traversable  in  that  case, 
xvliere  thin  may      ^^^  est  factum  is  an  answer  to  a  declaration  whereby  a 
be  pleaded  to  a  ^^^  denieth  that  to  be  his  deed  whereupon  he  is  im- 
i«'<:(I,ornot       pleaded. 


i**" 


(«)  See  Gilbert  on  Evidt-uce,  page  366,  LoaV*  edit. 
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If  ukj  deed  or  writing  be  lued  against  a  man  in  any 
jDonrt,  and  it  want  writing,  sealing,  or  delirery,  or  it  be  not 
sealed,  written,  and  delivered  as  before  is  set  forth,  the 
party  that,  is  sued  npon  it,  or  against  whom  it  is  pleaded^ 
may  plead  this  plea  to  it    So  also  if  a  deed  by  any  altera- 
tion of  rasnre,  Sfc.  become  Toid;  in  this  case  the  party 
may  plead  this  plea  to  avoid  it.    So  also  where  a  deed  dotn 
become  void  or  lose  its  virtae  by  the  not  reading,  or  not 
tme  reading  of  it  to  an  illiterate  man,  or  by  refusal  or  dis- 
agreement, as  in  the  cases  before,  the  party  may  plead  this 
plea  to  avoid  it    But  in  all  cases  where  Uie  deea  is  void- 
able, and  so  remaineth  at  the  time  of  the  pleading ;  as  if  an 
infant,  or  man  of  full  age  by  doress,  seal  and  deliver  a 
deed ;  or  if  an  obligation  be  well  sealed  and  delivered  by 
two,  and  the  deed  be  joint,  and  the  obligee  sue  one  of  them ; 
in  these  and  such  like  cases,  the  party  bound  by  the  deed 
may  not  plead  Nan  est  factum;  for  in  the  first  and  such 
like  cases  he  must  avoid  it  by  special  pleading,  with  con- 
clusion of  judgment  si  acHOfSfe.  and  in  the  last  he  must 
plead  in  abatement  of  the  writ,  4rc.     And  if  an  obligation 
or  any  other  deed  be  by  any  special  act  of  parliament  made 
void,  the  party  that  is  bound  by  it  cannot  plead  this  plea  of 
Nan  est  factum  to  it ;  but  he  must  avoid  it  by  special  plead- 
ing of  the  matter,  and  taking  advantage  of  the  statute,  and 
so  with  conclusion  of  judgment  si  ac/io,  Sfc,  (t). 

And  now  we  come  to  the  exposition  of  deeds. 
II  ■  ■  ■  I  ■ 

(f)  On  tlie  Um  of  deeds,  ace  Gilbert  on  Evidence,  96.  100|  and  Msddock'ft  Prin.  of  dm.  23. 
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CHAP.  V- 


1.  Premises. 
Quid. 


Quid. 


61.  S.  55. 
Plow.  196. 


Where  a  deed 
is  good,  not- 
iiritlwtandiDg 
some  seeming 
fault  in  the 
premises  or  in 
tlie  habendum. 


Exposition  of  Deeds. 

ITT  is  farther  to  be  ^observed,  that  deeds  for  the  most  part 
-^  consist  of  these  things,  viz.  the  premises,  habendum, 
tenendum,  reddendum  or  reservation,  condition,  warranty, 
and  covenant  And  in  the  premises  there  is  sometimes  a 
recital,  and  sometimes  an  exception  contained:  but  all 
these  are  not  essential  parts  of  a  deed;  for  a  deed  may  be 
good,  albeit  it  have  not  all  these  parts,  or  it  be  not  so 
formal  and  orderly  drawn  and  made. 

The  premises  of  a  deed  are  all  the  foreparts  of  the  deed  Co.  super  Lit 
before  the  habendum.  And  yet  this  word  is  sometimes  f-^  ^-^  ^*  ^^' 
taken  for  the  thing  demised,  or  granted,  by  the  deed. 
And  the  office  of  this  part  of  the  deed  is  rightly  to  name 
the  grantor  and  grantee,  and  to  comprehend  the  certainty 
of  the  thing  granted,  either  by  express  words,  or  by  that 
which  by  reference  may  be  reduced  to  a  certainty,  and 
the  exception,  or  thing  to  be  excepted,  if  there  be  any. 
And,  in  this  part  of  the  deed  is  the  recital  (if  there  be  any ' 
in  the  deed)  for  the  most  part  contained.  And  herein  also 
is  sometimes  (though  improperly)  set  down  the  estate. 

Hie  hidfendum  of  a  deed,  is  that  part  of  the  deed  which  Co.  saper  lit 
doth  begin  ^'ith,  to  have  and  to  hold.  And  this  doth  pro-  ^-  ^-  ^^-  ^^* 
perly  succeed  the  premises.  And  the  office  hereof,  is  to 
set  down  again  the  name  of  the  grantee,  the  estate  that  is 
to  be  made  and  limited,  or  the  time  that  the  grantee  shall 
have  in  the  thing  granted  or  demised,  and  to  what  use. 
And  herein  also  is  sometimes,  though  needlessly,  set  down 
again  the  thing  granted.  But  the  deed  that  doth  usuaUy 
consist  of  all  these  parts,  may  be  good  notwithstanding 
some  of  them  be  omitted,  and  it  be  not  so  formally  made. 
For  an  estate  may  be  made  by  a  deed  without  any  haben- 
dum at  all.  As  if  one  give  or  grant  land  to  another  and 
his  heirs,  without  any  more  words  in  the  deed ;  or  if  one 
give  or  grant  land  to  another,  and  limit  no  estate,  without 
any  habendum  in  the  deed,  and  seal  and  deliver  this  deed, 
and  make  livery  accordingly ;  in  both  these  cases  the  deed 
is  good,  and  in  the  first  case  an  estate  in  fee  simple  is 
mad^^  and  in  the  last  case  an  estate  for  life  is  made.  And 
if  the  name  of  the  grantee  be  not  contained  in  the  pr«- 
miaes,  yet  if  it  be  in  the  habendum,  it  may  be  good 
enough.  As  if  one  give  or  grant  land,  habendum  to  B, 
and  hi^  heirs,  and  he  is  not  named  in  the  premises,  yet 
this  is  a  good  deed  to  make  an  estate  in  fee  simple  (a). 

And 


(a)  This  is  to  be  nndfrntood  of  lite  case  where  no  one  is  named  in  the  premises,  for  in  ded 
operating  at  common  law  the  general  rule  i?,  that  where  a  person  is  named  in  the  premises  no  othi 
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And  J6t  if  tbe  thiDg  granted  be  only  in  the  hahendumj  and 
Plow.  i5«.        not  in  the  premises  of  •  the  deed,  the  deed  will  not  pass       ♦  P.  76. 
Bier  96.  Perk,  j^,     ^uj  therefore  if  a  man  grant  black  acre  only,  in  the 
Kct  S51.  premises  of  a  deed^  habendum  black  acre  and  white  acre ; 

white 


r 

penoo  can  take  an  imwMdiate  estate  by  the  habendum  where  he  is  not  named  in  the  premioes.  Thns, 
where  huids  are  given  in  the  premises  to  the  hosband,  habenditm  to  him  and  his  wifie,  tiie  wife  will  take 
■othing  because  she  is  not  mentioned  in  the  premises,  ffingmore  ▼.  Hobartf  Hob.  Rep.  S13»  and 
see  t  Rol.  Abr.  67.  (Bat  see  contra,  BrooluM  ▼.  Brooket,  Cro.  Jac.  454,  et  seq.  Bnrr.  Rep. 
S86 ;  and  see  3  £a9t*s  T.  R.  113.) 

So  where  A.  possessed  of  a  term,  mnted  all  his  estate  and  interest  therein  to  H.  habendum  to  himself 
(J.)  and  his  wile  for  their  lives,  anclaAer  their  decease  to  B.  The  first  arrant  to  B.  was  held  to  be 
food,  bat  the  habendum  to  A.  and  his  wife  was  held  to  be  void.  G^ehawke  t.  ChiggeU^  Cro.  Car. 
134.    . 

There  are  howerer  some  exceptions  to  the  rale  jnst  noticed.  That,  if  lands  are  given  in  frank 
■arriage,  the  wife  who  is  the  object  of  the  gift  may  take  by  the  habendum  though  she  is  not  named  in 
the  premtfes.  See  i  Inst,  tl  a.  So  a  person  not  named  in  the  premises  may  take  an  estate  in  remainder 
by  the  Imbendum.  Hob.  313.  Burr.  t83.  So  a  grant  tOil.  habendum  to  him  and  his  wife  ibr  their  lives 
meetmwdf  gives  a  remainder  to  the  wife.  fVkeadou  v.  Sugg,  Cro.  Jac.  372.  FUher  v.  tVigg, 
14.  Raya.  6t7,  In  the  case  of  a  lease  it  has  been  held,  that  a  person  may  take  tboogh  only 
mentioned  in  the  habendum.  1  Inst  7  a.  note  3.  And  it  is  said,  that  if  the  lessee  is  named  both  in  the 
prcmiMa  and  habendum,  be  may  take  though  he  is  not  even  a  party  to  the  lease.  Cro.  Jac. 
564. 

In  conveyances  to  uMee^  persons  not  named  in  the  premises  may  take  by  the  habendum.  8omme§*8 
eaae^  13  Rep.  55. 

Where  the  habendum  is  repugnant  to,  or  inconsistent  with  the  premises  the  habendum  is  void,  and 
the  grantee  wiU  take  the  estate  given  in  the  premises. 

Thnsy  if  bnds  are  given  in  the  premises  to  A»  and  his  heirs,  habendum  to  A.  for  his  own  life,  or  to 
him  and  hie  ezecators  and  administrators  for  a  term  of  years,  the  habendum  is  void,  and  the  grantee 
will  take  the  estate  in  fee.  Plowd.  153.  f  Rep.  33  b.  But  if  lands  are  given  in  the  premises  to  one 
and  his  heirs,  habendum  to  him  and  his  heirs  pur  autre  rt«,  here  there  is  no  repngnaacy  between  the 
premises  and  the  habendum^  and  the  estate  limited  by  the  habendvm  is  food.  (See  PiUworth  v. 
/'^fefl,  T.  Jonas,  4.)  In  a  conveyance  operating  under  the  statute  of  Uses,  if  lands  are  given  in  the 
preouses  and  also  in  the  habendum  lo  one  and  his  heirs,  %»  theuMe^  him  for  life  with  remainders  over, 
the  party  takes  a  mere  life  estate,  and  the  remaindfers  over  are  good. 

In  cases  where  sach  an  estate  is  limited  by  the  premises 'as  would  require  livery  of  seisin  to  pa«s  it, 
and  an  estate  is  limited  by  the  habendum  which  only  requires  the  delivery  of  the  deed  in  order  to  pass 
tC,  the  estate  limited  by  the  habendum  will  be  good  provided  the  deed  mprely  u  delivered  and  no 
Ktery  of  seisin  made.  Thns  where  a  person  by  indenture  granted  and  demised  lands  to  Ann  Baldwin 
and  Antkm^  ber  son  and  to  the  heirs  of  the  said  Anthony,  habendum  to  them  for  a  term  of  years  :  no 
;  livery  was  made  according  to  the  indenture;  and  it  was  resolved  that  as  livery  of  seisin  was  necessary 
to  perfect  the  estate  in  fee  limited  by  the  premises  such  csute  did  not  pass  for  want  of  livery ;  but  as 
to  the  estate  for  years  limited  in  the  habemium  it  was  good  presently  by  tbe  dcUvery  of  the  deed. 
BaUuum'a  ease,  3  Rep.  S3. 

There  are  eases,  however,  where  the  habendum  is  allowed  to  enlarge,  restrain,  or  explain  the  pre- 
sses ;  for  it  is  a  rule  of  construction,  that  where  a  deed  iirst  speaks  in  general  words  and  afterwards 
descenda  to  special  words,  if  tbe  special  words  agree  with  the  general  words  tbe  deed  shall  be  intended 
according  to  the  special  words  ;  {Morlimer*g  cate,  8  Kep.  164  b.)  For  although  tbe  nature  of  the 
estate  fiTen  in  the  premises  cannot  be  eiUirely  altered  by  the  habendum,  yet  it  may  be  qualified 
by  it;   aa  in   that  case  there  will  be  no  absolute  repugnancy  between  the  premises  and  the  ha- 


llios,  where  no  express  estate  is  limited  in  the  premises  but  an  estate  for  years  is  lunite'd  in  the 
■etnwfain,  here  th^A«6€ai/itai  will  qualify  the  life  estate  which  by  construction  would  otherwise  have 
faseed  by  tbe  premises,  and  tbe  party  shall  take  an  estate  for  years  only.  8  Kep.  154  b.  i  Inst, 
183  a. 

So,  if  lands  are  given  in  the  premises  to  A.  and  his  beirn,  habendum  lo  him  and  the  heirs  of  his 
hedy,  be  will  take  only  an  estate  tail,  because  the  hubendtm  quahfies  aud  restrains  the  ceoeral  import 
•r  the  word  '*  heirs'*  to  the  lineal  descendants  of  the  gruitee.  U  Kep.  154b.  Cro.  Jac.  476.  Co. 
Utttl. 

If  a  lease  be  made  to  two  persons  habendum,  the  one  moiety  to  one  and  the  other  moiety  to  the 
ether,  the  habendum  qnalifii'S  the  premises  and  makes  ilie  lessees  tenants  in  common,  whereas  by 
fte  premisea  they  were  joint-tenantb. 

K2  The 
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white  acre  will  not  pass  by  this  deed  (6).  But  if  the  thing,- 
newly  added,  be  implied  in  the  thing  granted  by  the  pre- 
mises of  the  deed,  as  being  an  incident  thereunto,  or 
otherwise ;  or  it  be  the  same  thing,  and  expressed  in  other 
words  only ;  in  these  cases  the  premises  and  the  habendum 
may  stand  together.  As  if  one  grant  a  manor,  habendum 
the  manor,  with  the  advowson  appendant  to  the  manor; 
or  if  one  grant  a  reversion  of  land,  by  the  name  of  a  rerer- 
sion,  in  die  premises,  habendum  the  land  itself;  in  both 
these  cases  the  deed  is  good,  and  the  advowson,  and  rever- 
sion, will  pass  (c).  So  also  if  livery  of  seisin  be  made  of 
the  thing  newly  added,  in  this  case  perhaps  it  might  pass 
by  the  livery  (d) ;  and  if  the  thing  granted  be  left  out  in  all, 
or  in  part,  in  the  habendum,  yet  the  grant  is  good.  And 
therefore  if  one  grant  land  to  A.  habendum  to  A.  his  heirs, 
Sfc.  or  if  one  grant  white  acre  and  black  acre  to^A.  habendum 


The  estate  given  in  the  premises  may  be  enlarged  by  the  habendum,  Thns,  where  an  estate  is  givoi 
in  the  premisi^fl  to  the  grantee  for  life,  habendum  to  him  and  his  heirs,  the  grantee  will  take  an  estate  in 
fee.    See  Poph.  158. 

Where  the  premises  and  the  habendum  of  the  deed  are  eqiiaHy  clear  and  explicit,  the  former  win  not 
be  controlled  by  the  latter  bnt  both  will  be  allowed  to  have  an  operation,  it  being  a  rule  of  lawthata 
deed  sliatl  be  constraed  in  such  manner  that  each  part  of  it  may  l>e  effectual  if  they  ean^  stand 
together. 

Thns  if  lands  are  given  in  the  premises  to  a  person  and  the  heirs  of  his  body,  habendum  to  him  and 
his  heirs,  he  will  take  an  estate  tail  with  a  fee  simple  expectant  thereon.  3  Rep.  55*  S  Lev.  3t9. 
9  Rep.  476.  And  therefore  when  the  deed  at  first  contains  special  words  and  afterwards  condndcs 
in  general  words,  both  words,  as  well  general  as  special,  shall  stand.  Poph.  138.  Even  a  gilt  to  a 
person  and  his  heirs  in  the  premises  habendum  to  him  and  the  heirs  of  his  body,  has  been  held^  t» 
pasc  an  estate  tail  with  a  fee  simple  expectant.  As  where  lands  were  given  to  husband  and  wife, 
and  their  heirs,  habendum  to  them  and  the  heirs  of  their  bodies,  it  was  held  that  the  grantee  took  an 
estate  tail  with  a  fee  simple  expectant:  but  Mr.  Hargraoe  has  observed  that  this  casevras  attended 
with  circumstances  particntarlv  shewing  an  intention  to  pass  both,  for  there  was  a  reservation  of 
tenure  to  the  lord  paramount  which  could  not  be  if  only  an  estate  tail  passed  to  the  donee  and  the 
reversion  had  remained  in  the  donor,  for  tben  the  tenure  most  have  been  of  the  donor. 

The  habendum  may  sometimes  destroy  the  effect  of  the  grant  and  render  a  deed  void  which  without 
the  habendum  would  have  been  good :  as  when  a  grant  is  made  to  A,  for  his  life,  or  to  il.  and  his  heirs 
without  any  habendum ;  here  the  grantee  would,  in  the  one  case  take  an  estate  for  life,  and  in  the 
other  an  e^tate  in  fee ;  but,  by  the  addition  of  an  habendumf  to  hold  from  a  day  to  come  or  from  a/kimt 
event,  the  habendum  would  d&stroy  the  effect  of  the  grant,  and  the  deed  could  not  operate  either  under 
the  grantor  under  tJie  habendum;  {Baldwin*i  case,  S  Rep.  25. 1  Inst.  18.3.)  for  in  deeds  operating  at  com- 
mon law,  an  estate  of  freehold  cannot  either  by  the  habendum  or  otherwise  be  made  to  connnence  ta 
futuro,  except  by  way  of  remainder  expectant  on  a  prior  vested  estate  of  freehold  :  A  term  of  yean 
de  novo  however  may  be  made  to  commence  ta  fiUuro  without  its  having  any  antecedent  estate.  So 
by  deeds  operating  under  the  statute  of  Uses,  an  estate  of  freehold  may  be  limited  to  commence  ta 
futuro  without  the  limitation  of  an  antecedent  estate  of  freehold,  where  such  an  estate  renains 
vested  in  the  grantor. 

(b)  Though  new  parcels  cannot  be  introduced  by  the  habendum,  yet  the  habendum  may  regulate  and 
distribute  the  parcels— as  to  hold  one  moiety  to  one  person  and  his  heirs,  and  the  other  moiety  to 
another  and  his  heirs.  So  the  habendum  may  regulate  tlie  time  that  the  estate  is  to  conmsence  in 
possession,  as  in  the  case  of  a  demise  for  a  term  of  years,  to  hold  from  a  day,  or  from  an  event  to 
come.  In  speaking  of  the  parcels,  it  may  be  proper  to  observe,  that  if  a  deed  correctly  describes  hmd 
by  its  quantities  and  occupiers,  describing  it  to  be  in  a  wrong  parish  will  not  vitiate  the  deed,  but 
the  lands  will  nevt  rtheless  pass.    5  Taunt.  1207. 

In  a  grant  from  the  crown  of  all  those  messuages  called  A.  and  all  lands  thereto  belonging  or  theie- 
with  demised  lately  belonging  to  the  priory  of  B.  the  description  is  sufficient,  and  the  messnaires  will 
paw,  although  at  the  time  tlie  possessions  of  the  priory  were  surrendered  to  the  crowh  the  property 
was  only  known  by  the  description  of  the  four  closes  in  A,  and  the  land  was  not  built  upon,  Gensnv* 
V.  Ijoke,  Cro.  Car.  168. 

(c)  Bnt  it  is  not  so  in  the  case  of  an  advowson  in  gross. 

(d)  By  the  statute  of  Frauds,  S9  Car.  t.  c.  3.  a  writing  ia  now  necessary  to  the  validity  of  a 
feoffment* 

white 
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white  acre  to  A,  and  omit  black  acre ;  yet  theie  deeds  are 
good,  and  all  &at  is  contained  in  the  premises  of  the  deed 
Lit  1.  Co.  doth  pass  in  both  cases.  And  if  a  feoffment  be  made  to 
laper  Lit.  46.  one,  habendum  to  him  and  his  heirs,  without  the  word 
T*iin»^\fc  ««cni»;  this  is  a  good  feoffment,  and  the  estate  thereby 
hw  tit.  Aa-  made  is  assignable  :  as  where  a  lease  is  made  to  one,  his 
aifDs.  executors  and  administrators,  without  the  word  assigns, 

this  is  a  good  lease  and  assignable.  So  if  one  grant  land 
to  A.  habendum  to  him  for  one  hundred  years  ;  or  haben- 
dum to  him  and  his  assigns  for  one  hundred  years ;  these 
are  as  good  leases  as  the  lease  that  is  made  by  these  words 
habendum  to  A*  his  executors,  administrators,  and  assigns, 
for  one  hundred  years.  So  if  a  lease  of  land  be  made  to 
A»  habendum  the  land  to  him  and  his  heirs  for  one  hundred 
years,  this  is  a  good  habendum,  and  the  word  [heirs]  is 
▼old,  and  it  shall  go  to  his  executors,  Sfc,  As  also  where 
land  is  granted  to  A.  habendum  to  him  and  his  successors 
for  one  hundred  years ;  this  is  a  good  lease,  and  the  word 
[successors]  yoid,  for  it  shall  go  to  executors,  4re.  And  if 
a  lease  be  made  habendum  for  years,  and  say  not  how 
many  years,  this  is  a  good  habendum,  and  a  lease  for  two 
years. 

A  recital  is  the  jetting  down,  or  report  of  something  s.  Recital, 
done  before.  Q^^ 

Co.  1. 45.  Wlwn  a  man  is  to  take  any  new  estate  from  the  King  of  4.  Whero  ii  is 

IMerTT.  a  thing  whereof  there  is  any  esUte  in  being,  there  the  needful;  or 

former  estajte  if  it  be  good  and  of  record,  must  be  re-  '^^ 
hearsed  and  recited  in  tbfi  deed,  or  else  the  second  grant 
will  not  be  good.  But  in  case  of  a  common  person  there 
needs  no  such  recital;  neither  when  a  man  is  to  dert?e  an 
estate  out  of  a  former,  or  assign  over  a  term  of  years,  is  it 
needful  there  should  be  any  recital  of  the  former  estate  in 
being. 
Co.  4. 74.  If  one  recite  or  rehearse  an  estate  made  for  term  of  5.  Wl^re  nis- 

years,  and  *then  after  grant  over  that  term  to  another^  fc^'^nlllli 
and  mistake  in  the  recital;  this  mistake  may  make  all  void,  o^  q^^.        ' 
As  if  a  fieri  facias  come  to  a  sheriff  to  levy  a  debt«  and       •  p^  ij^^ 
he  by  writing  recite  that  the  defendant  hath  a  term  of 
years,  and  doth  suppose  it  to  begin  1  May,  2  Jac.  when 
in  truth  it  doth  begin  the  20th  of  August,  and  then  sell  the 
same  term ;  in  this  case  this  sale  is  void.    Bui  if  he  add 
withal  these  words  in  the  deed  [and  all  the  interest  that 
the  defendant  had  in  the  land] ;  or  if  he  make  sale  of  it 
\  for  a  certain  number  of  years  only;  this  grant  may  be 

\  good  notwithstanding  the  misrecitaL 

^  Dier  95.  160.        jf  one  recite  a  former  lease  to  be  nade  «uph  a  day  to 

/•  8.  and  then  make  a  new  lease  to  begin  after  the  end  of 
the  former  lease,  and  mistake  the  .date  of  the  old  lease ; 
in  this  case  the  deed  is  good  notwithstanding  this  mistake. 

r7,s.  Fits.       If  one  grant  a  reversion,  and  in  reciting  the  lease  in 
^  possession  mistake  the  date  of  it  only  and  recite  all  the 

rest  truly ;  this  will  not  hurt  the  grant  No  more  than 
where  a  man  doth  recite  that  such  land  came  to  him  by 
forfeiture,  and  then  doth  grant  it  by  name ;  for  in  this  case 
albeit  it  did  not  come  to  him  by  forfeiture  but  by  surrender, 

yet 
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yet  this  mistake  will  not  hart.    And  jeX  in  case  of  the 
King  such  a  misrecital  may  make  the  grant  void  (e). ' 

If 


(e)  AlthoDsh  recitals  are  not  an  essential  part  of  a  deed,  yet  they  are  frequently  very  proper  for  the 
pnrpose  of  elncidatinK  transactions,  and  of  affording  an  evidence  at  a  future  day  of  facts  and  circmn- 
stances  connected  witli  the  title;  as  of  such  facts  and  circumstances  as  the  marriai^  of  parlies ;  the 
ntimber  of  children  of  such  marriage;  the  payment  of  portions;  the  deaths  of  parties  and  at  what 
time^;  If  hether  they  died  intestate  or  not ;  whether  witiiout  issne  or  not ;  who  were  their  heirs  at 
law;  in  the  case  of  Joint  tenants  or  Joint  trustees  which  was  the  snrvivor;  in  what  court  and  at 
what  time  wills  were  proved,  ^c.  Alter  the  lapse  of  thirtv  years  from  the  date  of  the  deed  containing 
toch  recitals,  the  recital,  if  the  possession  has  gone  agreeably  to  the  recital,  is  considered  as  nrtaiil/flat 
evidence  of  the  fact.  -o  ^ 

Earlier  deeds  are  sometimes  recited  In  conveyances.  Where  however  such  deeds  are  delivered  to 
a  purchaser,  there  appears  %o  be  little  or  no  necessity,  In  any  case,  for  a  recital  of  them  in  the  por- 
cimse  deed.  If  indeed  the  purchase  deed  is  made  lUider  a  power,  then  it  is  usual  to  recite  the  power. 
In  the  case  too  of  assignmenU  or  surrenders  of  terms  of  years  it  is  usnal  to  recite  the  deed 
creating  the  term  so  far  as  relates  to  the  term.  But  where  a  term  has  been  once  assigned  to  attend 
the  inheritance,  there  seems  no  reason  to  recite  any  thing  more  than  the  deed  creating  it  and  the  deed 
last  assigning  it  and  what  is  aeces^ary  to  shew  that  the  parties  who  Buke  the  present  asaigmncnt 
are  competent  to  do  so. 

When  title  deeds  are  not  delivered  to  a  purchaser,  there  a  pretty  full  recital  of  them  mav  be  some* 
times  nseful,  though  where  he  takes  attested  copies  of  them  and  has  a  covenant  to  produce  them 
such  recitals  do  not  appear  to  be  of  much  importance. 

where  a  trostee  conveys,  the  deed  creating  the  trusts  and  the  subaequeat  acts,  if  any,  which  any 
i^^  ^"^''^<i  the  objects  of  the  trusts  should  be  stated.  Where  deeds  are  recited,  generally  speaking, 
they  should  be  recited  according  to  their  dates,  but  when  there  are  several  dMtnct  transactions  ta 
■^  *^ted  or  recited,  it  is  the  best  to  go  through  the  recital  of  one  chain  of  transaction  before  die 
other  IS  begun  upon.  Where  a  lease  and  release  are  recited,  they  should  be  recited  by  their  united 
operation,  and  the  expression  should  be  tliat  by  those  indentures  the  lands  In  question  were  conveyed 
G*  ?r  ^  i^  ^^^  ^^^  assigns  for  ever ;  or  otherwise  according  to  the  circunstancea  of  the  cMe. 
bo  If  a  fine  or  a  recovery  formed  a  part  of  the  recited  conveyance,  the  ynUed  operutiom  of  the  fine  or 
recovery  and  of  the  deed  declaring  tlie  uses  may  be  stated ;  as  ^  that  by  indentures  of  lease  and 
rel^se  of  such  dates,  made  between  such  parties,  and  by  a  fine  levied  as  of  such  a  term  fai  which 
*"^°  P^<^s  were  plaintiffs  and  such  persons  deforcients ;  or  by  a  recovery  suliercd  in  such  a  term 
in  which  snrh  a  person  was  the  demandant,  such  a  person  was  the  tenant,  and  such  a  person  the  vouchee, 
the  lands  were  limited  to  certain  uses,  stating  them  as  far  as  necessary. 

In  reciting  marriage  articles  in  a  settlement  made  in  pursuance  of  them,  they  should  be  recited 
P'^Jy  '"Jiy  *nd  with  great  accuracy.  In  the  recital  of  imwers  it  seems  unnecessary  to  recite  any  thing 
turner  than  what  is  necessary  to  shew  that  tlie  intended  exercise  of  the  power  is  warranted  by  It. 

where  a  power  is  intended  to  be  exercised,  and  the  uses  to  take  efl'ect  in  defoult  of  exercising  the 
power  are  Gmited  to  other  persons  tlian  those  to  whom  the  power  is  given  and  who  are  not  made 
***?!  '  ^  •   .  ^**<*»  ^bcriB  it  seems  quite  unnecessary  to  make  any  mention  of  those  uses. 

Ji  j'*  I  **  ^  "*"*'  *"  deedB  exercising  powers  to  recite  tlie  creation  of  the  power,  yet  It  is  well 
settled,  tliat  an  appointment  is  perfectly  good  without  any  recital  or  mentioaof  the  power,  or  wilhoat 
any  declaration  that  it  was  intended  to  exercise  the  povier ;  for  if  the  act  done  be  of  such  a  natuia 
t&at  It  can  have  no  operation  unless  by  virtue  of  the  power,  it  will  be  presumed,  that  to  exerdse  the 
power  was  the  intention  of  the  parlies. 

As  connected  with  the  present  subject  the  most  important  point  of  enquiry  appears  to  be.  In  what 
wses  recitaU  will  either  amount  to  an  evidence  of  tlie  fact  rrciteil,  or  will  operate  by  way  of  estoppel. 
Where  such  facto,  as  that  A.  died  leaving  B.  his  heir  at  law ;  that  C.  survived  D.  with  whom  he  was 
joint-tenant,  or  facto  of  a  like  natnre  are  recited  in  a  deed  which  is  npwards  of  thirty  yean  old,  the 
recitals  themselves,  if  the  possession  of  the  property  has  gone  asrcealily  to  the  recitals,  are  considered 
as  evidence  of  the  facts.  In  titles  to  old  leaseholds  for  years,  the  question  frequently  occurs,  whether 
tJie  recital  of  the  original  lease,  where  such  lease  is  lost,  affords  sufficient  evidence  of  the  crcatioa 
and  existence  of  the  term.  Where  the  term  is  upwards  of  tixiy  years  old,  and  wheie  the 
possession  has  gone  agreeably  to  tlie  recitals,  some  professional  gentlemen  are  of  opinion  that  it  is, 
and  that  the  title  cannot  be  objected  to  from  the  circumstance  of  the  lease  being  lost  The  danger 
iiowever  in  such  a  case  appears  to  arise  from  the  possibility  that  the  recital  may  be  false  as  to  the 
length  of  the  term,  or  as  to  the  period  of  ito  commencement.  Suppose  it  appeared  from  the  redtsi 
tiiat  the  term  was  for  two  hundred  years ;  but  that  from  the  original  lease,  whirh  afterwards  caata  ap,ac 
torni  a  counterpart  in  the  hands  of  tlie  lessor,  it  should  appear,  that  the  term  was  m  fact  but  for  one 
hundred  years,  could  it  be  contended  that  a  person  who  purchased  on  the  faith  of  the  false  redhil 
wonid  have  a  right  to  bold  after  the  expiration  of  the  term  really  granted?  It  b  conceived  it  coald 
not;  ami  if  so,  then  it  must  he  clear  that  the  title,  where  the  orij^nal  lease  Is  lost  cannot  be  safely 
accepted.  Rccitahi,  it  is  conceived,  are  in  no  case  of  themselves  and  unaccompanied  by  circuBsstaaces, 
evidence  of  the  facto  recited.  Where  in  an  old  deed  it  is  recited  thatil.  vras  heir  at  taw  to  B.  en- 
dJt  IS  given  to  the  statement  because  the  possession  has  gone  accordingly.    So  where  it  is  recited  m  aa 
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Dier  50.  87.         If  I  grmt  to  /.  8.  aU  tbe  lands  in  Dale  whieh  I  par- 
576.  chased  from  /.  D.  or  which  came  unto  me  by  descent  from 

/.  D.  or  I  give  all  my  goods  to  /.  S.  which  I  have  as  exe- 
cutor to  /.  D,  and  in  truth  I  hare  no  such  lands,  or  goods, 
bnt  I  had  them  by  some  other  means,  or  of  some  other 
person ;  in  these  cases,  and  by  this  mistake,  the  deed  is 
Toid.      Bnt  if  I  grant  to  /.  S.  all  my  lands  in  Dale  by 
name,  as  white  acre,  which  I  purchased  of  /.  2>.  and  in 
truth  I  did  purchase  them  of  another,  in  this  case  this 
mistake  will  not  hurt  the  deed.    So  if  I  grant  twenty  load 
of  wood  in  Dale,  in  the  great  wood  which  I  had  of  the 
grant  of  my  father,  and  in  truth  I  had  it  not  of  the  grant 
of  my  father,  but  of  the  grant  of  another,  in  this  case  the 
grant  is  good.     But  of  tiiis  matter  see  Inore  in  Grants 
mtmb*,  4.  part  5. 
Plow.361.195.      An  exception  is  a  clause  of  a  deed  whereby  the  feoffor,  6.  ExcepUboi 
Dier  59.  Perk,  donor,  grantor,  lessor,  Sfc.  doth  except  somewhat  out  of  Q««** 
HMr^t.  4r?'  ^^?^  which  he  had  granted  before  by   the  deed.    And 
3HL  6. 45»    '    ^^^^  ^^^^  most  commonly  and  properly  succeed  the  setting 
down  of  the  things  granted,  and  is  made  by  one  of  these 
words  except,  pr€Bterj  salvo,  si  non,  or  such  like.    And 
hereby  the  thing  excepted  is  exempted,  and  doth  not  pass 
by  the  grant,  neither  is  it  parcel  of  the  thing  granted :  as 
B.  R.  Fregan-  if  a  manor  be  granted  excepting  one  acre  thereof,  hereby 
p^i^^^***        in  judgment  of  law  that  acre  is  severed  from  the  manor. 
Ac.    **^*'        But  this  may  be  in  any  part  of  the  deed,  and  so  hath  it  been 
resolved.    HiL  17  Car. 

In  every  good  exception  these  things  must  always  concur,  7.  What  shall 
1.  This  exception  must  be  by  apt  words.    2.  It  must  be  1>«  "^^  *  8«»* 
of  part  'of  the  thing  granted,  and  not  of  some  other  ^J^^^      '  ^^ 
thing.     3.  It  must  be  of  part  of  the  thing  only^  and  not     •  p^  tjQ^ 


M  deed  diat  portions  have  been  paid,  credit  is  given  to  the  recital  because  it  is  higblv  improbablo 
Hat  tiie  parties  entitled  to  them  wduld  snffer  them  to  remain  so  lonft  onpaid.  Or  where  it 
is  stated  in  an  old  deed  that  of  two  trnstees  A,  was  the  survivor,  credit  may  be  pyen  to  the 
statement  because  it  is  to  be  presumed  that  the  fact  was  ascertained  at  the  time  and  because  no 
leasoo  appears  why  the  parlies  should  slate  a  falsehood  upon  such  a  point.  In  short,  it  is  con- 
ceived that  a  recital  is  in  no  case  evidence  merely  from  tbe  circumstance  of  its  being  contained  in 
an  old  deed,  but  because  there  are  circumstances  which  render  it  probable  that  the  recital  is  correct. 
But  io  the  recital  of  a  lease  there  appears  to  be  no  circumstance  which  tends  to  prove  the  duration  of 
the  teraa.  As  to  the  possession,  that  only  tends  to  shew  that  the  term  is  not  aclnally  expired,  bnt  it 
affords  no  evidence  that  there  are  a  hundred  years  or  any  other  certain  period  yet  to  come. 

Id  tmodem  deeds  recitals  are  not  considered  as  evidence  of  the  facts  recited,  bnt  such  recitals 
will,  in  certain  cases,  operate  by  way  of  estoppel,  and  preclude  tbe  parties  from  shewing  the 
contrary.  Thus  the  recital  in  a  release  of  the  lease  for  a  year,  will  preclude  the  releasor  and  those 
daianing  aoder  him,  from  averring  that  there  was  no  such  lease.  {Ford  v.  Lord  Graff,  6  Mod.  44.  and 
see  t  Lev.  108, 109.)  But  persons  who  are  neither  parties  to  the  release,  or  claim  under  those  who 
are  will  oot  be  bound  by  the  recital  of  a  lease  for  a  year  in  a  modern  release.  Such  a  recital  however 
IB  a  release  upwards  of'^tliirty  years  old  would  be  considered  as  evidence  that  a  lease  for  a  year  had 
existed;    or  even  withoat  snch  a  recital  it  would  be  presmmd  that  there  had  been  a  lease  for  a 

It  aeems  to  be  doubted  whether  the  issue  in  tail,  or  those  in  remainder  or  reversion,  will  be  estopped 

tbe  recital  of  the  lease  for  a  year,  where  the  tenant  to  the  precipe  for  snfferinv  a  recovery  has 

in  made  by  lease  and  release.    Where  however,  twenty  years  have  elapsed  from  the  time  of  aunet- 

tbe  recovery,  the-  act  of  the  14  Geo.  «.  e.  20.  sect.  5,  will  render  the  recovery  good,    "ojj^j^ 

ling  tlie   lease  for  a   year  may   be  lost  or  not  appear.    See   Holmes  v.  Aislabie,   1  Madd. 

r  in  a  modem  case,  where  in  the  condition  to  a  bond,  it  was  recited  that  the  obligor  bad  received 
^iUvef»  sums  of  money  on  account  of  tlie  obligee,  it  was  held  that  he  was  estopped  from  saying  that 
he  had  not  received  offy  on  his  account. 
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of  all,  the  greater  part»  or  the  effect  of  the  thitig  granted (^/*>. 
4.  It  mast  be  of  auch  a  thing  aa  is  severable  from  the  thug  piow.  19.  Co. 
which  is  granted,  and  not  of  an  inseparable  incident    6.  It  niperlit.  47. 
must  be  of  snch  a  thing  as  he  that  aoth  except  may  have 
and  doth  properly  belong  to  him.    6.  It  must  be  of  a  par- 
ticular thing  out  of  a  general,  and  not  of  a  particular  thing 
out  of  a  particular  thmg  or  of  a  part  of  a  certainty.    7.  It 
must  be  certainly  described  and  set  down.    As  for  ex- 
amples.   *  If  a  man  grant  all  his  lands  in  Essex,  saving,  •  Plow.  195. 
besides,  or  except  his  lands  in  Da/e,  or  all  his  lands  in  'Perk.  sect. 
Dale,  excepting  one  house,  or  one  acre  in  certain ;  or  one  ^^« 
house,  excepting  one  chamber  in  certain ;  these  and  such 
like  exceptions  are  good  (g).    ^  And  if  one  grant  a  manor,  ^Dier  los. 
excepting  one  tenement  (parcel  of  the  manor),  or  excepting  ^^^^'o. 
the  serrices  of  /.  S,  (who  doth  hold  of  the  manor),  or  ex-  ff  gJifii.  47/ 
cepting  one  closer  or  excepting  one  acre,  or  excepting  the  5'.  n.    Perk. 
advowson  appendant,  or  excepting  the  wood»,  or  except-  tcct.6iS.sH. 
ing  twenty  acres  of  wood,  or  excepting  all  the  gross  trees ;  ^  ^* 
these  are  rood  exceptions. 

«  And  if  one  grant  a  messuage  and  houses  thereunto  be-  <  14  H.  a.  1. 
longing,  excepting  the  bam,  or  excepting  the  doYc-houae ; 
it  seems  this  is  a  good  exception,  for  they  may  pass  by  the 
grant  of  a  messuage,  &g.    ^  And  if  one  grant  land,  except-  <  Co.  8.  dS.  5. 
ing  the  timber  trees  thereupoB^  or  excepting  liie  trees  <^ 
thereupon ;  or  if  a  man  sell  a  wood,  excepting  twenty  of 
the  best  oaks,  and  shew  which  in  certain;  these  are  good 
exceptions.    «  So  if  one  hare  a  manor  wherein  is  a  wood  •  lo  the  cmcoC 
called  the  great  wood«  and  he  grant  his  manor,  excepting  Haward&Fnl- 
all  the  woods  and  underwoods  that  grow  in  the  great  wood  r^'o  ^  ^ 
and  all  the  trees  that  grow  elsewhere,  this  is  a  good  ex- 
iception.     'And  if  one  grant  a  messuage  and  all  &e  lands  'Co.  11. 64. 
and  tenements  thereunto  belonging,  excepting  one  cottage ; 
this  is  a  good  exception,    v  And  if  one  grant  a  reyersion,  r  Peik.  sect, 
excepting  the  rent;  this  is  a  good  exception  of  the  rent,  113.644^  Dier 
and  doth  keen  it  from  passing  by  the  grant.    So  if  a  man  ^^^* 
have  a  rent-charge  out  of  land,  and  he  release  his  right  in 
the  land,  except  the  rent ;  so  if  the  lord  release  to  his 
tenant  salvo  daminio  «uo,  &c.  thesd  are  good  exceptions. 
^  And  if  one  artoit  all  his  horses,  except  his  white  norse ;  ^  Plow.  361. 
this  is  a  gpog  exception  of  the  white  horse.    ^  And  if  a  *  3  H.  6. 45. 
man  be  seised  of  a  manor,  and  lease  it  by  deed  indented  P^^^*  "c*^ 
for  life,  exceptis  H  resenatis  quod  bene  liceat  to  the  lessor  ^^ 
sucddere,  dare  et  vendere  omnes  grossas  arborcs  in  dicto  ma- 
nerto  crescentes,  ^c,  it  seems  jthi^  ifi  a  good  exception  of  the 
trees  (A).    But  if  the  exception  be  of  another  thing  than 
the  thin^  granted ;  *>  as  if  one  grant  ^  manor  or  land,  exr  ^  Perk.  sect. 
'    pepting  12d.  or  excepting  the  tithes,  or  exceptioj^  one  acre  6^*  ^'*^  S9, 

(/  )  For  if  the  exception  ei^teods  to  the  whole  tiiinj;  granted  or  demised  it  is  yoid,  Dmrel  ▼.  CM 
.  Cro.  £liK.  6.    Bat  the  exception  may  be  of  the  greaier  part  of  the  thing  granted,  provided  there  be 
repngniincy;  as  tjie  grant  of  "  aU  that  fenn  ealled  A.  except  tiie  close  called  ^.^    If  the  fi 
altogether  slionld  only  consiist  of  forty  acres,  and  the  close  excepted  should  consist  of  thiity. 
exception  will  be  good. 

.    ig\  Thftre  np^y  be  ao  exceftiaji^  tmft  «f  an  fxcqftum,  and  the  thmg  excepted  oot  of  the  exceptioa 
|>as8  by  the  deed.    LHgh  r,  Shme^  Cro.  Elii.  37 1. 

(k)  If  a  man  lets  his  manor  excepiia  9imdlnu  bascis,  the  soil  of  the  wood  is  excepted ;  but  it  rvnain 
£SI^*i5z        'c'^ersiw  Pf  this  mmor  and  shall  p^n  by  9  grant,  or  lease,  of  the  inaaor.    5  Co.  11* 

^^FflW  whWb"  ^-Wr^ 

pf 
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Plow.  961. 67.  of  grotuid  which  is  bo  parcel  of  the  niMior  or  of  the 
^Q*  land  before  granted;  or  if  one  grant  the  land  descend- 

ed to  him  of  the  part  of  his  father,  excepting  the  land 
descended  to  him  of  the    part  *  of  his  mother;  , these      *P.  79. 
*Dier  97.  f64.  exceptions  are  void  (t).    '  Or  if  the  exception  be  such 
Co.  japer  Lit.    as  it  is  repugnant  to  the  grant,  and  doth  utterly  sub- 

%uiyocuSc  ms^or  or  land  to  another,  excepting  the  profits  thereof; 
Stud.  9a.  or  make  a  feoffment  of  a  close  of  meadow  or  pasture,  re- 

seryingor  excepting  the  grass  of  it  {k);  of  grant  a  manor, 
*Dier59.963.  excepting  the  services;  these  are  void  exceptions.     **So 
if  one  grant  his  house,  chambers,  cellars,  and  shops,  ex- 
cepting his  shops ;  it  is  said  this  is  no  good  exception. 
And  bjr  the  like  reason  if  one  grant  his  meadow  and  pas- 
ture grounds,  except  his  meadow  grounds,  this  exception 
is  not  good,  no  more  than  if  one  grant  two  manors,  or  two 
acres,  excepting  one  of  them.    And  of  this  opinion  was 
the  Chief  Justice  in  B.  R.  HiL  3  Car.  ih  the  case  of  Haward 
«7low.  5f 4.      T.  Ftdeker.    "  And  yet  if  a  man  make  a  lease  for  years  of 
Dier  264.  Br.  a  mill,  excepting  the  profits  thereof  during  the  life  of  the 
6  "m*^**^*^      lessor ;  it  is  said,  this  hath  been  adjudged  a  good  excep- 
tion.    But  I  doubt  of  this  case,  for  the  exception  of  the 
profits  of  a  thing  is  the  exception  of  the  thing  itself.    And 
a  man  cannot  grant  an  estate  and  reserve  a  part  of  the 
estate  (/) ;  as  make  a  feofi'ment  in  fee,  and  reserve  a  lease 
for  life;  or  grant  an  advowson,  and  reserve  the  presenta- 
*Co.i«perIit.  tion  for  his  ufe.    ^  Or  if  the  exception  be  of  an  inseparable 
1^  incident  and  a  thing  that  cannot  be  granted  by  itnelf  and 

from  another,  as  if  a  manor  be  granted,  excepting  the 
Court  Baron,  or  land  be  granted,  excepting  the  common 
appendant  thereunto  belonging ;  these  exceptions  are  void. 
^ Co.  5.19.       But  exceptions  of  severable  incidents  are  good.    'Or  if 
B*R^  '^^^c      ^^  exception  be  of  such  a  thing  as  the  grantor  cannot 
^'^*  per    o-   Yi^^Q  nor  doth  belong  to  him  by  law ;  as  if  a  lessee  for 
years  assign  over  all  his  term  in  the  land,  excepting-  the 
timber  trees,  earth,  or  clay ;  this  exception  is  not  good  (fit). 
Tfaudtflereoce  But  if  lessee  for  life  make  a  lease  for  years,  or  lessee 
^*#Sr*"         ^^^  twenty-one  years  make  a  lease  for  twenty  years  ;  or 
^^    '  tenant  by  the  curtesy,  or  in  dower,  grant  over  their  estate, 

excepting  the  timber  trees;  these  are  good  exceptions. 

And  if  a  lessee  for  life  or  years  open  a  cosd  mine,  and  then 

assign  over  his  estate,  excepting  the  mines  or  the  profits 

4-Go.  saper       thereof;  these  are  void  exceptions.  1 0r  if  tlie  exception  be 

liu  47.  Flow.  q{  h  particular  thing  out  of  a  particular  thing,  as  if  one  grant 

^  white  acre  and  black  acre,  excepting  white  acre,  or  grant 


(t)  Here  Cho  tbingi  excepted  are  not  compdaed  in  the  things  granted,  and  therefore  uould  not  have 

'  by  fhe  deed  had  they  not  been  excepted.     With  inspect  to  tithes,  where  they  belong  to  the 

or  tlie  Undft  ont  of  which  they  issue^  it  is  by  some  ignorantly  supposed  Uwt  tlie  risht  to  tlio 

0  merged  or  extinguished  in  the  ownership  of  the  lands,  jor  that  they  so  far  conntitiile  a  part  of 

__mdi  as  to  pass  by  a  grant  of  the  land,  or  under  the  general  words  as  an  appurtenant  to  them* 

Citlies,  however,  although  io  the  hands  of  or  belonging  to  the4>wner  of  th^Olands^al  of  which  they 

ate  still  a  distinct  inheritance,  and  therefore  wherc?«r  it  is  intended  to  convey  the  tithes  a« 

B  tbe  lands  ont  of  which  they  issue,  the  tithes  ninst  he  expressly  named. 

(k)  Query  of  this,  as  it  lias  been  determhied  that  a  right  to  the  soil  and  to  tbe  herbage  auiy  subsist 
I  diftcrent  persons,  see  Mr.  Thomas's  valuable  editiuu  of  Co.  Lit.  vol.  i.  page  sao,  note  8. 
(/)  It  would  appear  from  the  case  of  Jermya  v.  Orchard^  (Kliow,  Caa.  in  Pari.  199.)  Chat  an  assign- 
eot  of  a  term  of  years  to  commence  at  a  future  day  or  on  a  future  event,  is  not  good.    But  see 
l^lowd.  Coin.  534,  which  serins  to  i:oontenance  a  contrary  opinion. 

Im)  Tbeac  things  not  being  in  bis  powar,  for  they  do  not  belong  to  bim  by  htw«  5  Co«  13  bt 

twenty 


•  • 
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twenty  aerai  of  land  by  partievlar  nonos,  excepting'  one 
aere  of  them ;  tbete  exceptions  are  roid.    '  Or  if  the  ex-  '  Perk,  sect 
ception  be  set  down  nncertainlj,  as  if  one  grant  a  house,  643.  Ml, 
excepting  one  chamber ;  or  grant  a  manor,  excepting  one 
acre ;  bnt  doth  not  set  forth  which  chamber,  or  which 
acre  it  shall  be ;  these  exceptions  are  void  (»). 
t.  TmcmdMHu       A  tefMmdam  is  a  clause  of  the  deed  whereby  tbe  tennre  Co.  wperlit 
^^^^  was  heretofore  created.    And  this  doth  most  commonly  ^•&Co.9.i30. 

and  properly  succeed  the  kabenduMf  and. was  made  by 
this  word  tenenHum  per  teroiiium,  Sfe.    Bnt  since  the  st»-     - 
*  P.  80.      tste  of  QtUa  emptores  ierrarum  *  when  the  fee  simple  dotfar 
pass,  the  tennre  is  always  of  the  chief  lord,  and  is  thus 
set  forth,  ienembtm  4b  eapUalihuM  domimit,  4^.    And  this 
clause  at  this  day  b  for  the  most  part  omitted  altoge- 
ther (o). 
9.  RescrvatioB      A.  reserraition  is  a  clamse  of  a  deed  whereby  the  feoffor,  Co.  to.  tar, 
mfRtddendmm.  ^^^0,^  lessor,  grantor,  ^c.  doth  reserve  some  new  thing  to  Plo''.  13J. 
^^  hhnseK  ont  of  that  which  he  granted  before.    And  this  ^/p^'gJJ^ 

doth,  most  oommonly,  and  properly,  sncceed  the  ienendnm,  q^ 
and  is  made  by  one  or  more  of  these  words,  reddetut,  re- 
fertMiuf,  9oh)end\  fteiend't  invententT,  or  such  like.    This 
doth  differ  from  an  exception,  which  is  ever  of  part  of  the 
thing  granted,  and  of  a  diing  in  esse  at  the  time ;  bnt  this 
is  of  a  thing'newly  created  or  reserred  out  of  a  thing  de- 
mised that  was  not  in  etw  before ;  so  that  this  doth  always 
reserre  that  which  was  not  before,  or  abridge  the  tenure 
of  that  which  was  before. 
lA  What  thaU      In  cTcry  ffood  reserr^tion  these  things  must  always  con- 
bt  Mid  a  good   ^^^    ^st.  »It  must  be  by  apt  words,    ad.  It  must  be  of  •Ptow.is. 
SlX'-Jt.    «>me  other  thing  issuing,  or  coming  out  of  the  thing  ^^'^^.^ 

granted,  and  not  a  part  of  the  thing  itself,  nor  of  some  ^^  ^^' 
Uiing  issuing  out  of  another  thing.  3d.  It  must  be  of  such 
a  ^ng  whereunto  the  grantor  may  have  resort  to  distrain. 
4th.  It  mtfst  be  made  to  one  of  the  grantors,  and  not  to  a 
stranger  to  the  deed.  As  for  examples !  ^  If  a  man  grant  v  piow.  iss. 
land,  yielding  and  paying  money  or  some  such  like  thing 
C««enant  |^     yearly;  this  is  a  good  reservation.     But  if  the  grantee 

coTenant  to  pay  such  a  sum  of  money,  or  to  do  such  a 
thing  yearly ;  this  is  no  good  reserration,  but  a  covenant 
to  pay  a  sum  of  money  in  gross,  and  net  as  a  rent  (p). 
'If  a  lease  be  made  for  years,  rendering  a  rent  to  the  «Co. .5b  iii.s. 
lessor  or  his  heirs,  in  the  disjunctive ;  or  rendering  a  rent  7i.  nper  Lit 
to  the  lessor,  without  saying  [and  his  heirs, ^c];  or  ren-  *i^tt3.99. 
dering  a  rent  during  the  said  term,  and  doth  not  say  to 
whom  {q);  or  rendering  £10  to  the  lessor,  and  £b  to  his 

"■  .jp '      *  '■'      '"    "  '       '       I  ■  ■  ■      .  I.  ■ .     ■■    ■■  ■■  - 

in)  See  ^|irther  by  what  words  an  exception  may  be  made,  the  effect  of  it,  and  when  it  shall  be  voids 
lat  Com.  DfjS  Fait  (E.  5).  In  convejaDces  and  Leases  of  lands,  after  tbe  description  of  tbe  parii^ 
■id  after  i&  exceptions,  if  there  be  any,  there  are  nsual  added  what  are  called  iht  gemeral  irordf :  tt 
aU  •Qt-honsrs^  bnfldings,  lands,  meadows,  closes,  pastures,  woods,  dsc.  to  the  said  iminor,  neesoago^ 
tenements,  t$nds  and  hereditaments  belonging,  or  in  any  wise  appertaining^,  or  accepted,  repute^ 
aiken,  or  known  as  part,  parcel,  ornntnber thereof,  or  of  any  part  tiiereof,  or  nsed,  occvpi«d,  or  fM 
jayed  therewith,  or  with  any  part  tliereof.  These  i^eneral  words  are  soraetiroes  of  considerable  otSi^J 
and  may  cmry  what  wonld  not  have  passed  by  tbe '  deed  without  them.  They  arc  not,  howev^ 
allowed  to  extend  fuctber  than  was  clearly  intended  by  the  parties,  Moon  t.  MugnUk^  Cowp.  9. 
^o)Se«anter  page  53,  note(e). 

fp)  See  accordingly  Athowe  v.  Hemhug^  1  Roll.  Rep.  80.    f  Bulst.  281.  8.  C. 
(f )  Except  in  the  case  of  leases  under  acts  of  parliament  (as  the  act  of  St  Hen»  8.  e.  28.)  this  il 
considered  the  most  adviseable  mode  of  nfiaerving  rent,  for  then  it  will  belong  to  tbe  TeYeraioo,  nd 
whoever  is  entitled  to  the  reversion  will  be  entitled  to  the  rent. 

heirs; 
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heirs;  all  these  reservadons  are  good.    But  if  a  lease  be 
made»  rendering  rent  to  the  heirs  of  the  lessor;  this  reser- 
ration  is  void  because  the  rent  is  not  reserved  to  himself 
*Co.  sn|>er        ^^^    '  ^^  ^^^  S^*^^^  land,  yielding  for  rent,  money,  corn. 
Lit  14«.  a  horse,  spurs,  a  rose,  or  any  such  like  thing ;  this  is  a  good 

reservation :  but  if  the  reservation  be  of  the  grass,  or  of 
the  vesture  of  the  land,  or  of  a  common,  or  other  profit 
to  be  taken  out  of  the  laud ;  these  reservations  are  void. 
•  Co.  »iiper       ^  ^^  9^^  gtBSxi  a  manor j,  messuage,  land,  meadow,  or  pas- 
Lit.  47.  ture,  or  the  vesture  or  herbage  of  land,  meadow^  or  pas- 
Co.  5. 3.  Perk,  ture,  rendering  a  rent;  this  is  a  good  reservation.    But  if 
;    nctessa.         one  mnt  tithes,  rents,  commons,  advowsons,  offices,  a 

corody,  mulcture  of  a  jnillf,  a  fair,  market,  privilege,  or 
liberty,  reserving  a  rent ;  this  reservation  is  void.    And 
yet  such  a  reservation  in  case  of  the  King  is  good.    And  Prerogative* 
in  case  of  a  subject  also,  if  a  lease  be  made  by  deed  in 
writing  of  any  such  thing  for  a  term  of  years,  reserving  it 
rent;  this  may  be  good  by  way  of  contract  to  *  produce      «  P.  81. 
an  action  of  debt,  though  not  as  a  rent  to  be  distrained  Deed.  * 
«  for.    And  thus  by  apt  words,  an  apt  rent  out  of  manors, 

and  such  like  memorable  things,'  or  divers  rents,  may  be 
Co.  555.  Dier  reserved  upon  one  grant    As  if  one  grant  the  manors  of 
308.  Co.ouper  ^.  ^,  ^j^^  c.  rendering  for  A.  2a».  for  B.  20f.  and  for  C. 
si5.^  *  ^^^'      ^^'*  these  are  good  rents,  and  severaL    So  if  one  grant 
the  manors  of  A.  B,  and  C.  rendering  £3.  viz.  for  A.  20s. 
for  /?.  20ff.  and  for  C.  20<.  this  is  a  good  reservation ;  but 
in  this  case  the  rent  is  entire  (r).    Also  one  may  reserve  . 
one  rent  one  year,  and  another  rent  another  year;  as  lOs.  I 
one  year,  and  20«.  another  year:   or  one  may  reserve  a"! 
rent  to  be  paid  every  second,  or  third  year,  and  no  rest 
the  other  years ;  or  one  may  reserve  one  kind  of  rent  one 
year,  and  another  kind  of  rent  another  year ;  and  these 
Co.  super  Lit.    reservations  are  good.     And  .these  reservations  may  bei 
U5.  8H.7.  9.  by  fine,  as  well  as  by  deed;  or  it  may  be  in  case  where 
Bro.  Fine,  36.  ^^  lessor  hath  a  reversiim  of  the  land,  or  upon  a  partition 
Keiervj»uon,4.  ^  ^^^^  ^  equality,  without  any  deed  at  alL    But  if  it  be 
npon  an  exchange  to  make  an  equality,  it  is  not  good  ex* 
'Co.8aperLit.  cept  it  be  by  deed.     'If  two  joint-tenants  join  in  the  grant 
214. 143. 47.      Qf  their  land  by  deed  indented,  and  the  rent  is  reserved  to 
filer  2XS.  one  of  •them;  this  is  a  good  reservation,  and  shall  goto 

faim  alqne.    But  if  it  be  by  word  (s),  or  by  deed  poll,  that 

«  Adjudged       the  lease  is  made,,  the  rent  shall  go  to  them  both.    ^And  if 

Bfamd*^*^'"*  a  man  possessed  of  a  term,  join  his  wife  with  him,  and 

d  8  case.     ^^^^  ^^^^  assign  over  this  term  by  indenture,  rendering  a 

rent  to  them  two,  and  the  survivor  of  them,  and  she  doth 

not  seal  the  deed;   in  this  case  the  reservation  as  to  the 

wife  is  void.     And  if  the  reservation  be  of  the  rent  to  a 

''  Hobarfs  Kep.  stranger  that  is  no  party  to  the  deed,  and  to  him  only,  this 

yr4^  Gates  6c    reservation  is  void.    And  therefore  if  the  father  and  his 

'  Kth.  Co.  3.      gon  and  heir  apparent,  by  indenture,  lease  his  land  for 

'     (r)  And  it  A.  make*  a  lease  of  three  nanort,  rendering  ^tO  rent,  (viz,)  £S  oat  6f  one,  and  £5 
-  ont  of  another;  this  will  be  a  good  lease  and  resenratioa,  and  tile  third  manor  shall  be  discharged. 

Moor,  880.  v       .         t.  i  ^  ^w      *w  t        *. 

(»)  Since  the  statute  of  Frauds  (S9  Cor.  2.  c.  3.)  a  lease  by  parol  for  flM>re  tluui  three  yeats  Is  not 

icwd« 

years. 
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jean,  to  begin  after  tbe  fiithei^a  death,  rendering  rent  to 
the  son,  it  is  void. 
10.  CondltioDy       A  condition  is  a  clause  of  restraint  in  a  deed,  or  a  bridle 
QM»  annexed  and  joined  to  an  estate,  staying  and  suspending 

the  same,  and  making  it  uncertain  whe&er  it  shall  take 
•  effect  or  no. 
It.  Warrantyy       A  warranty  is  a  clause  or  covenant  made  in  a  deed  bj 
QiiW.  the  one  party  unto  the  other,  whereby  the  feoffor,  donor, 

or  lessor,  doth,  for  him  and  his  heirs,  grant  to  warrant  and 
aecure  land  granted  to  the  feoffee,  donee,  or  lessee,  and  his 
heirs  during  the  estate. 
It.  Coreiianfy       A  covenant  is  a  clause  of  agreement  contained  in  a 
QM.  deedy.  whereby  either  party  is  bound  to  do,  perform,  or 

give  something  to  the  other.    And  of  all  these  see  at  large 
afterwards. 
15.  How  and        In  the  construction  bf  deeds  it  must  be  considered,  Co.  sBperlit 
to  what  pw-     ijt.  How  a  deed  in  the  gross  shall  be  taken  and  enure.  5o«.    Pot. 
^^^%u    *^  ^®^  **  **^  ^  ^^^^  •"^  expounded  in  the  several  •^^  ^ 
SiaUeonKuid  P^^^  &nd  pieces  of  it.    And  for  the  first,  these  rules  are 
be  construed     io  be  known;  1st.  If  divers  join  in  a  deed,  and  some  are  • 

mad  taken.  |||>le  to  make  such  a  deed,  and  some  are  not,  this  shall  be 
*  P. 83*  •  said  to  be  his  deed  alone  that  is  able;  as  if  divers  join 
In  the  grant  of  a  thing  by  deed,  and  one  alone  hath  all 
.  the  estate,  and  the  rest  have  nothing  in  the  thing  granted ; 
it  shall  be  said  to  be  his  mnt  alone  that  hath  the  estate. 
And  so  ^  coitoerfo.  If  a  deed  be  made  to  one  that  is  in- 
capable, and  to  others  that  are  capable,  in  this  case  it 
shall  enure  only  to  him  that  is  capable.  2d.  A  deed  that  DIer  tst.  Ct. 
is  intended  and  made  to  one  purpose,  may  enure  to  ano-  s.  55. draper 
tfaer;  for  if  it  will  not  take  effect  that  way  it  is  intended,  1^^  ^'* 
it  may  take  effect  another  way.  And  therefore  a  deed 
made  and  intended  for  a  release,  may  amount  to  a  grant 
of  a  reversion,  an  attornment,  or  a  surrender,  or  ^  eonverto. 
And  if  a  man  have  two  ways  to  pass  lands  by  the  common 
law,  and  he  intendeth  to  pass  them  one  way,  and  they  will 
not  pass  that  way ;  in  this  case  ut  re$  valeat  it  may  pasa 
the  other  way.  As  if  a  man  be  seised  of  two  acres  of 
land  in  fee,  and  letteth  one  of  them  for  years,  and  after 
intending  to  pass  them  both  by  feoffment,  maketh  a  charter 
of  feoffment,  and  maketh  livery  of  the  acre  in  possession 
in  the  name  of  both  the  acres ;  in  this  case  the  acre  in 
possession  only  doth  pass :  but  if  the  lessee  of  the  other  acre 
attorn,  then  the  reversion  of  that  acre  wUl  pass  dso  (t). 
But  where  a  man  may  pass  lands  by  the  common  law,  or 
by  raising  of  a  use,  and  settling  it  by  tibe  statute,  ^ere  in 
many  cases  it  is  otherwise.  As  if  the  father  make  a 
charter  of  feoffment  to  his  son,  and  a  letter  of  attorney  to 
make  livery,  and  no  Uvery  is  made ;  in  this  case  no  nso 
shall  arise  to  the  son  («).  So  if  a  man,  in  consideration  of 
marriage,  make  a  feoffinent  with  a  letter  of  attorney  to 
give  livery,  and  no  livery  is  made;  in  this  case  no  use  will 
arise.    Ajid  so  it  was  held  by  Chief  Justice  Papham,  B.  IL  j 

for  the  intention  of  the  parties  doth  work  much,  in  the 

(<).Attomiiient  being  now  vnnecessary  (»ec  act  of  the  4  Anm,  c,  16,  sect.  9.)  the  revenioaof  tke 
other  acre  would  pass  witlioiit  attornment, 
(a)  See  Habtrgham  v.  VincnUf  S  Ves.  jun.  236,  conira. 
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Dier  96.  raising  and  direction  of  nses.    And  therefore  it  is  said^ 

that  when  a  man  doth  intend  to  pass  land  one  way,  it  shall 
never  pass  another  way,  contrary  to  iiis  intent;  as  if  one 
covenant  for  good  considerations  to  levy  a  fine  of  land  to  ^* 

the  use  of  /.  S.  and  his  heirs,  if  no  fine  be  levied,  no  use 
l9Elit.Tlio.     shall  arise  upon  the  covenant.     If  one  bv  the  words,  bar- 
roi4  ft  Oor-      gain  and  seU,  give  and  grant,  make  a  feoffinent  of  his  house 
dcB*i  case.        jj^p  money,  and  intending  to  pass  it  by  way  of  bargain  and 
sale  and  inrolment,  the  deed  being  made,  there  being  a 
Master  of  the  Chancery  in  the  house  whereof  the  feofi*- 
*       ment  is  made,  he  doth  acknowledge  and  deliver  the  deed 
before  him ;  in  this  case  if  the  deed  be  liot  inrolled,  the 
conveyance  is  void,  and  that  delivery  shall  not  amount  to 
Eiperieotia*     a  livery  of  seisin  (tr).  And  yet  when  the  intent  is  apparent 
to  pass  it^ne  way,  or  another,  there  it  may  be  gooa  either 
way;  as  where  one  doth  make  a  feoffinent  in  fee,  with  a 
letter  of  attorney  to  make  livery ;  and  in  the  same  deed 
doth  covenant,  in  case  livery  of  seisin  be  not  had  to  perfect 
the  deed,  to  stand  seised  to  the  uses  of  the  feofiment;  in 
this  case,  albeit  no  livery  of  seisin  be  made,  or  attornment 
had,  to  perfect  the  feoffment  or  grant,  yet  if  it  be  in  such 
a  case  where  there  is  a  *  consideration  sufficient  to  raise      •  p^  q^ 
the  uses  by  the  covenant,  the  uses  will  arise  by  the  cove- 
Co.  super  Lit   nant  (x).   3d.  When  a  deed  may  enure  to  divers  purposes, 
301.  Diere5i.  he  tp  whom  the  deed  is  made,  shall  have  election  which 
way  to  take  it,  and  he  may  take  it  that  way  as  shall  be 
most  for  his  advantage.    As  if  a  deed  of  grant  be  made 
by  the  words  dedi  et  amcesti ;  this  in  law  may  amount  to 
a  grant,  feoffment,  gift,  lease,  release,  confirmation,  or  sur- 
render ;  and  it  is  in  the  choice  of  the  grantee  to  plead  or 
r4>.  f .  ss.  nse  it  the  one  way  or  the  other.    So  if  a  lease  lor  years 

Dyer  90. 50f.  be  made  to  me  of  land  for  money,  by  the  words  '*  demise, 
grant,  bargain,  and  sell :  *  I  may  take  and  use  this  by  way 
of  bargain  and  sale,  or  by  way  of  demii^e,  at  my  pleasure 
Dkr  109.  519.  (y).  So  if  one  have  a  rent  out  of  land  whereof  I  and  my 
wife  are  jointiy  seised,  and  he  doth  by  his  deed  release, 
give  and  grant  this  rent  to  me ;  in  this  case,  I  may  use 
this  as  a  release  to  extinguish  the  rent,  or  as  a  grant  of 
the  rent,  as  it  may  make  most  for  my  advantage.  Ei  sic  de 
C«.  f.  S5. 36.  timUibns.  But  where  any  inconvenience  may  grow  by 
such  an  election,  there  the  grantee  shall  not  have  an  elec- 
tion, but  it  shall  enure  as  it  may ;  as,  where  a  man  may 
pass  land  by  the  common  law,  or  by  raising  of  an  use  and  . 
settling  it  by  the  statute,  there  sometimes  it  is  so.  And 
therefore  if  in  the  same  case  before,  a  father  make  a  charter 
of  feoffment  to  his  son,  and  a  letter  of  attornev  to  make 
livery,  and  no  livery  is  made ;  hereby  no  use  will  arise  to 
the  son,  as  it  will  in  case  of  a  covenant  (2).    And  if  a  lease 


(w)  The  great  and  primary  Intention  beine  to  pasi  the  land  if  the  deed  will  effect  that  intentitin  in 
•ny  way,  the  laud,  it  ia  conceifed,  will  pass,  although  the  deed  cannot  operate  in  the  very  way  in  which 
tlie  iiariies  appear  to  have  intended  it  should  operate,  see  Roe  v.  Tranmer,  9  WiU.  Rep.  75. 

(z)  See  accordin9:ly  Bac.  Use  of  the  Law^  161.  Gilb.  Law  of  Uses,  8K  post,  165 ;  and  fully  in  the 
cbapter  of  U«es,  iufra. 

(y)  By  the  words  '^ bargain,  sell,  and  alien,"  a  remainder  or  reversion  will  pass  althongb  (he  deed  b 
not  enrolled,  as  it  will  operate  as  a  grant  of  such  remainder  or  reversion.    Adamt  v.  SUere,  Cro*  Jac. 

t  ifi)  See  contray  llabergham  v.  Vincent ,  2  Ves.  jun.  3f  6. 
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for  jrears  be  made  of  a  manor,  hj  tbe  words  "  bargain,  sell, 
demise,  and  grant,''  and  this  is  to  begin  at  a  day  to  come ; 
in  this  case  it  must  pass  entirely  as  a  demise  at  the  com- 
mon law,  or  entirely  as  a  bargain  and  sale,  and  the  lessee 
hath  not  election  to  take  or  use  it  otherwise,  or  to  use  it 
for  part  one  way,  and  for  part  another  way.    4th.  It  shall  Fincb*s  hw, 
enure  as  much  as  may  be  according  to  the  apparent  intent  ^8* 
of  the  parties.     And  therefore  it  is,  that  if  a  feoffment  be 
made  of  a  manor  with  an  advowson  appendant ;  or  a  bar- 
gain and  sale  of  land  in  possession,  and  land  in  reversion        . 
together,  be  made ;  and  the  feoffment  is  not  well  executed 
for  want  of  livery  of  seisin  or  attornment,  or  the  deed  of 
bargain  and  sale  is  not  inroUed ;  in  these  cases,  albeit  the 
advowson  may  pass  without  livery  or  attornment,  and  the 
reversion  without  inrolmept,  yet  because  the  intent  doth 
appear  to  be  that  all  shall  pass  together,  therefore  neither 
the  adrowson,  nor  the  reversion,  will  pass  by  this  deed  (a). 
6th.  ,When  a  deed  is  made,  it  shall  enore  as  it  may,  and   Plow.  140.  dd. 
80  as  it  may  have  and  take  the  most  and  best  effect  that  ^*  saper  lii 
mar  be  according  to  reason;  as  if  tenant  for  life,  or  years,  ^^' 
ana  he  in  remainder  or  reversion  in  fee,  join  in  a  feoffment 
by  deed ;  this  shall  enure  in  the  first  case  as  the  lease  of 
the  tenant  for  life,  and  the  confirmation  of  him  in  the 
remainder  or  reversion,  and  in  the  last  case  as  the  feoff- 
ment of  him  in  the  reversion,  8fe,  and  the  surrender  of  the 
lessee  for  years  to  the  feoffee ;   and  no  forfeiture  of  the 
*  P-  64.       estate  in  the  lessee  for  life.      But  if  in  this  *  case  the 
feoffment  be  by  word  (fi\  it  seems  it  shall  enure  first  as  a 
surrender  of  the  estate  of  the  tenant  for  life,  and  thjen  the 
feoffment  of  him  in  reversion,  nt  res  valeat.    And  if  A.  be 
tenant  for  life,  the  remainder  to  B.  for  life,  the  remainder 
to  D,  in  tail,  the  remainder  to  the  right  heirs  of  B,  and 
A.  and  B.  join  in  a  feoffment  by  deed,  in  this  case,  this  is 
Forfeiture.        the  feoffment  of  A,  and  confirmation  of  B.  but  a  forfeiture 

of  both  their  estates  whereof  the  tenant  in  tail  may  take 
present  advantage.     If  tenant   for    life    grant    a    rent  Co.  5.15. 
charge  to  him  in  reversion  in  fee,  and  he  by  his  deed  doth 
grant  this  rent  over  to  another  and  his  heirs;  this  is  a  good 
grant  and  confirmation  also,  to  make  the  rent  pass  to  the 
second  grantee  in  fee  simple.    So  if  a  disseisor  make  a 
lease  for  life,  the  remainder  to  the  disseisee,  and  the  dis- 
seisee doth  grant  the  remainder  over ;  this  is  a  good  grant 
and  •confirmation  also.    If  A,  do  bargain  and  sell  his  land  Co.  super  LK. 
to  B.  by  indenture,  and  before  inrolment  they  do  both   147. 
grant  a  rent-charge  to  C  by  deed,  and  after  the  indenture 
is  inrolled ;  in  this  case,  after  the  inrolment  this  shall  be 
said  to  be  the  grant  of  B,  and  the  confirmation  of  A.  and 
if  the  deed  be  not  inrolled,  it  shall  be  said  to  be  the  grant 
of  A.  and  confirmation  of  B.    If  one  makes  a  charter  of 

(a)  As  a  more  liberal  coDstruction  prevails  at  the  prcseot  day,  tlie  probability  is,tbat  the  deed  wonw 
be  held  to  operate  as  for  as  it  conld.  The  case  indeed  teems  to  fall  within  the  maxim  "  cvm  qupd  m/d 
valet  ut  ago,  valet  quantum  vtdere  poteat.^  See  too  5  Lev  9.  313.  371.  But  where  a  deed  cannot 
0]>erate  at  all  at  law,  yet  if  it  is  entered  into  for  a  valuable  consideration  a  court  of  equity  woatf 
compel  the  grantor  to  execute  a  new  deed. 

{b)  Since  the  statute  of  Frauds  (39  Car.  t»  c,  3.)  a  feofibient  caanot  be  made  without  a  writing. 

feoffment 
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I 

Co.i«per  lit.   feoffment  of  one  acre  of  land  to  A.  and  his  heira,  and  ano- 
^i«  ther  deed  of  the  same  acre  to  A,  and  the  heirs, of  his  hodj, 

and  deliver  seisin  aceording  to  the  form  and  effect  of  both 
deeds;  ft  seems  this  shall  ennre  by  moieties,  viz,  he  shall 
have  an  estate  tail  in  the  one  moiety  with  the  fee  simple 
C«.nperlii.   expectant,  and  a  fee  simple  in  the  other  moiety.    If  two 
^  seireral  tenants  of  several  lands  join  in  a  lease  for  years  by 

deed  indented ;  these  be  several  leases,  and  several  confir- 
mations from  each  of  them  front  whom  no  interest  passeth, 
and  doth  not  work  by  way  of  estoppeL  If  B.  tenant  for  Estoppd. 
life  of  C  and  he  in  remainder,  or  reversion  in  fee  of  the 
same  land,  join  in  a  lease  lor  life,  or  .years,  by  deed  in- 
dented ;  this  shall  ennre  during  the  life  of  C  as  the  leue 
of  B,  and  the  confirmation  of  him  in  reversion,  or  re- 
mainder, and  after  the  death  of  C,  as  the  lease  of  him  in 
reverabn,  or  remainder,  and  the  confirmation  of  B.  with- 
out any  estoppeL  If  tenant  in  tail,  and  he  in  reversion, 
grant  a  rent-charge  in  fee,  it  shall  be  taken  to  be  the  grant 
of  the  tenant  in  tail,  and  the  confirmation  of  him  in  rever- 
sion; but  when  the  tenant  in  tail  dieth  without  issue,  it 
shall  be  taken  to  be  the  sole  grant  of  him  in  reversion. 
Pcfk.  lecLflO.  If  two  joint-tenants  be  in  fee  of  an  acre  of  land,  ^and  they 
lease  it  to  a  stranger  for  life,  and  the  lessee  grant  his  estate 
to  cAe  of  the  lessors;  in  this  case  it  seems  it  shall  enure 
for  a  moiety  by  way  of  grants  and  for  the  other  moiety  by 
way  of  surrender. 
Perk.fectsi.  If  there  be  lord  and  tenant,  and  the  lord  grant  hb 
Dier  140.         seigniory  to  his  tenant,  and  to  a  stranger ;  this  shall  enure 

for  a  moiety  to  the  tenant  by  way  of  extinguishment,  *  and       *  P.  85. 
Perk.seei8f.   for  the  other  moiety  to  the  stranger  by  way  of  grant    If 
^*  tenant  for  life  of  the  grant  of  a  woman,  sole,  grant  his 

estate  to  the  husband  of  the  wife,  this  shall  enure  for  the 
whole  by  way  of  grant. 

If  a  lease  be  niade  for  life,  the  remainder  for  life  to  a 

irtranger,  and  the  lessee  grant  his  estate  to  his  lessor,  this 

shall  enure  by  way  of  grant.     If  there  be  lord  and  two 

joint-tenants  in  fee,  and  the  lord  grant  his  seigniory  to  one 

of  his  tenants  in  fee ;  it  seems  this  shall  take  effect  for  the 

whole  bv  way  of  extinguishment    If  there  be  lessee  fer 

life,  and  the  reversion  descend  to  two  coparceners,  and 

one  of  them  ti^e  a  husband,  and  the  lessee  grant  his  estate 

to  the  hnsband  and  wife ;  this  shall  enure  by  way  of  grant 

Co.  super  lit   for  the  whole.    If  the  disseisee,  and  the  heir  of  the  dis- 

?^  7^'li,  ***  •^wor  (being  in  by  descent,)  make  a  feoffment  by  one  deed, 

5'e.V  2.   *       ^°^  livery  of  seisin  thereupon ;  this  is  the  feoffment  of  the 

heir  only  and  the  confirmation  of  the  disseisee  (c).  6.  If 
one  have  divers  estates  in  land,  and  he  make  any  charge 
or  grant  upon  or  out  of  it ;  this  shall  issue  out  of  all  his 
estates.  And  if  one  have  a  possession  and  an  ancient 
I  right,  and  grant  a  rent-charge  out  of  the  land,  or  make 

Prk.  sect        a  lease  of  the  land ;    this   shall  issue  out  of  both  the 
U    .  estates,   and    it    shall  enure   from  him   having   several 

estates,   as  it  shall    enure    from  several  persons    hav- 
ing  the    same   estates.      Quaudo    duo   jura    concurrant 


(c)  See  supra,  pages  14  and  15,  notes  (t)  and  (v),  on  the  subject  of  disseisin. 

in 
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til  una  periona,  tequum  t$t  ae  n  euent  in  diverns.  7.  If 
one  that  hath  a  rent-charge  oat  of  a  manor,  by  grant  re- 
citing his  grant,  grant  the  same  rent  to  a  lessee  for  life  of 
the  manor  out  of  which  the  rent  doth  issue,  to  have  and 

Serceive  to  him  and  his  heirs,  and   surrender  to  him  the 
eed :  this  shall  not  enure  to  extinguish  the  rent,  but  by 
way  of  grant,  of  which  the  heir  of  the  lessee  for  life  may 
take  advantage,  if  he  do  not  by  granting  away  the  rent, 
purchasing  the  reversion  of  the  manor,  or  making  a  feoff-  Co.  snper  Vu 
ment  of  ^q  manor,  and  thereby  committing  a  forfeiture,  SOf . 
or  by  some  such  like  means  prejudice  himself;  for  by  these 
means  the  rent  will  be  extinct  and  determined.    If  a  dis- 
seisor grant,  a  rent  to  the  disseisee,  and  he  by  his  deed 
doth  grant  it  over  to  another ;  or  the  disseisor  make  a  lease 
for  life,  or  gift  in  tail,  the  remainder  to  the  disseisee,  and 
the  disseisee  doth  grant  over  tin's  remainder,    and  the  Pcrk.  sectes. 
tenant  attorn ;  these  grants  of  the  disseisee  shall  be  taken 
for  a  grant  and  a  confirmation  also,  ne  res  pereaU    If  there 
be  lord  and  tenant  of  white  acre  and  two  other  acres,  and 
the  lord  grant  by  deed  to  his  tenant  that  he  will  not  dis- 
train his  tenant  in  white  acre  for  his  service;  this  grant  Mich.3rft3S 
shall  not  enure  to  determine  the  seigniory  in  any  part,  but  Elii.B.R.Cf 
as  a  covenant,  so  that  if  he  do  distrain  in  white  acre,  the  n** 
tenant  may  have. an  action  of  covenant.    If  a  man  have  a 
wood  of  200  acres,  and  he  grant  it  to  another  for  life  or 
years,  and  that  he  shall  cut  therein  four  or  five  acres  every 
year :  in  this  case,  albeit  the  wood  be  granted  and  the 
*P.  80.       grant  shall  enure  to  pass  it,  yet  the  grantee  can  *  cut  na 
more  but  four  or  five  acres  by  the  year;  and  yet  the 
grantor,  as  this  case  is,   cannot    himself  cut  any  of  the 
wood  during  the  time ;  as  in  case  where  a  man  doth  grant 
to  another,  that  he  shall  cut  every  year  four  or  fire  acres 
in  such  a  wood :  for  in  this  case  the  grantor  may  notwitk- 
standing  cut  as  much  as  he  will.    And  here  note,  that  in 
all  the  cases  before,  according  to  the  construction  that  the 
law  makes  of  the  deed,  so  must  the  party,  that  is  to  use  it^ 
set  it  forth  and  plead  it ;  as  when  it  shall  enure  as  a  lease, 
then  it  must  be  pleaded  as  a  lease,  &c.    See  more  io 
JtehoMe^wadb,  9.  SMrrender^numh.l.  Cin^ntuMiim^wmb.  7. 
14.  H^  a  Iq  the  construction  of  deeds  it  must  be  observed,  that 

•Ml  be  con?^  ^®'®  ^^  *®"**  general  rules  that  are  applicable  to  all  the 
atraed  and  *  pi^rts  of  all  kinds  of  deeds,  and  some  tnat  are  applicable 
tikeninalithe  only  to  some  kind  of  deeds,  and  to  some  part  of' Uie  deed 
Mtti  and  only.    In  the  construction  therefore  ot  all  parts  of  all 

«!?rM(r  ^^"*^*  ®^  deeds,  these  rules  are  universally  observed : 

Qcneria  nilei.        ^*  7^^^  ^^  construction  be  favourable,  and  as  near  to  Co.  saprrlit 

the  minds  and  apparent  intents  of  the  parties,  as  possible  ^^^  Litie^ 
it  may  be,  and  law  will  permit :  for  henigne  naU  faeienda:  ^  f^' 
intepretatumes  chartatum  propter  simplicitatem  laicarum, 
Et  verba  intentioni  non  i  cmUra  debent  ituertnre  (d).    As,  if 

there 


(d)  And  where  words  are  not  properly  arranged  they  will  be  marshalled  and  transposed  ao  as  to 
tlicm  It  poMihh*  ^ive  effect  to  the  intenUon  of  the  parties,    i  lost.  «17.  note  (b).    So  words  in  a 
which  are  evidoDilyrepnirnBrt    ^q  ^l^^  general  intention  of  the  parties  will  be  rejected,   fo. 
wor«i»  Of  the  deed  are  not  the  principal  thin?  to  be  attended  to,  but  the  design  and  intention  of 
parties.    Smilh  v.  Purkhurst,  S  Atk.  135.    But  where  the  words  of  the  deed  are  so  nncel-tatn  that 

iatfi 
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there  be  lord  and  tenant,  and  the  tenant  grant  the  tene« 
menu  to  one  man  for  term  of  his  life,  the  remainder  to 

• 

— — — ^B^— 1^—     ■  .l^—— ^  I  111  II  .^— — ■       ,  —————— —^i——i—i» 

ntentioD  of  the  fwrties  cannot  be  discovered  the  deed  will  be  void ;  as  in  the  case  of  a  gift  to  one  of 
the  fi>Qr  children  of  A.  B.  without  naming  it,  here  the  gift  will  be  void  for  nncertainty. 

Evident  omissions  in  deeds  will  be  soppiied :  as  where  the  name  of  the  grantor  ¥ras  omitted  in  the 
operative  part  it  was  supplied  by  construction.  Uoud  v.  lard  SayandSele,  1  SallL.  341,  and  10  Mod. 
40.  In  order  to  effect  tne  evident  intention  the  word  **  and  "  has  frequently,  both  in  deeds  and  wills, 
Redved  a  disjunctive  construction,  and  the  word  "or**  a  conjunctive  one :  In  a  deed  declaring  the 
vctof  a  recovery,  it  was  declared  it  should  enure  to  the  use  ofJ.S.  his  heirs  and  assigns,  and  to 
nch  uses  as  he  should  appoint  by  will :  The  evident  intention  being,  that  the  recovery  should  enure 
to  J.  &  his  heirs  and  assigns,  orto  such  uses  as  he  should  appoint,  the  word  "and*'  was  construed 
<fiqoactively  in  order  to  satisfy  the  intention.  In  various  other  cases  the  word  '*  and  "  has  received  a 
dis|noctive,  and  the  word  "or^  a  conjunctive  construction  in  order  to  effectuate  the  intention.  See  Fram- 
%l«  V.  Brandy  3  Atk.  390.  Browiuword  v.  Edwardi,  9  Ves.  t43.  Doe  v.  Jessop,  U  East.  T.  R.  288. 
FmfOd  V.  Morgan,  cited  9  East.  T.  R.  373.  tVright  v.  Kemp,  t  Dumf.  &  East.  T.  K.  470.  fVelth 
v<  PnUerwomy  3  Atk.  193.  Dobbins  v.  Bowman,  ib.  408.  Right  v.  Day,  16  East.  Tl  R.  67.  To  give 
cflect  to  the  evident  intention  of  the  parties,  entire  sentences  or  clauses  of  a  deed  will  be  transposed. 
Thus  in  the  case  of  Uvedale  v.  Halfpemiy,  (9  P.  W.  151.)  the  limitation  to  trustees  to  preserve  contin- 
fcat  vematDders,  was  placed  after  the  limitations  to  the  first  and  other  sons  in  tail,  and  the  Court 
truMpesed  the  limitations.  So  in  a  marriage  settlement,  where  a  term  of  years  for  raising  youufrer 
sbiMreas  portions  was  inserted  afler  the  limitations  to  the  first  and  other  sons  in  tail,  the  Court 
Mdcred  it  to  be  inserted  before  such  limitation,  such  being  the  evident  intention  of  tlie  parties.  See 
Gnca  V.  Hayauoi,  S  Cas.  in  Cha.  10.  On  the  subject  of  altering  or  reforming  settlements  and  rendering 
tlieai  agreeable  to  the  intention,  see  Treatise  on  Settlements,  page  15S ;  and  see  also  108.  On  the  suIh 
j^  under  oouidcration  (th^  construction  of  deeds),  it  may  be  proper  to  observe,  that  with  a  view  to 
give  effect  to  tiie  intention  of  the  parties,  deeds,  which  cannot  operate  according  to  their  exact  nature 
ttMl  import,  may  nevertheless  operate  in  some  other  way.  As  where  a  conveyance  was  void,  as  a  lease 
or  release,  b^  reason  of  the  releasor  only  having  a  term  of  years  in  tlie  lands ;  yet  it  was  held  that  it 
diMld  operate  as  a  grant  and  assignment.  Mar3taU  v.  Franli,  Gilb.  £q.  R.  143.  So  in  order  to  effec- 
tsste  the  Intention  of  the  parties,  a  release  will  be  construed  to  operate  as  a  grant  of  a  reversion,  in 
case  there  is  an  antecedent  term  of  years  or  life  estate.  GoodtiiU  v.  Bailey,  Cowp.  597.  So  a  feoff- 
■WDt,  by  deed,  to  a  person  related  to  the  feoffor  may  operate  as  4  covenant  to  stand  seised  where 
tliere  has  been  no  livery  of  seisin.    Habergkam  v.  Vineeni,  i  Ves.  jun.  t96, 

la  all  modern  deeds  the  granting  part  contains  a  great  nnmber  of  the  most  operative  technical 
vords.  Thus,  in  a  release,  the  words  "  ffrant,  bargain,  sale,  alien,  release,  and  confirm,*'  are 
Seaefally  used ;  because  if  the  conveyance  uionld  not  luippen  to  be  gooci  as  a  release,  it  may  notwith- 
standing  operate  either  as  a  grant  of  the  reversion  expectant  upon  a  term  of  yean  or  life  estate ;  or 
ss  a  bargain  and  sale  if  inrolled ;  or  as  a  confirmation,  Sec, :  And  hi  all  othhr  deeds  it  is  proper  to 
■Bscrt  a  nnmber  of  technical  operative  words,  in  order  that  If  the  deed  cannot  operate  in  the  vray 
iainded,  it'mav,  if  possible,  operate  in  some  other. 

Where  a  deed  may  operate  in  different  ways,  the  person  to  whom  it  is  made  shall  have  his  election 
nhkh  way  to  take  it.  As  if  a  deed  of  grant  be  made  by  the  words  '*  dedi  et  coneeoti  ;**  this  in  law 
■Bjr  anmnnt  to  a  grant,  feoffment,  gift,  lease,  release,  confirmatioD,  or  surrender ;  and  It  is  In  the 
eksice  of  the  grantee  to  plead  or  use  it  one  way  or  the  other.    See  Ueyward^o  case,  f  Rep.  35  a. 

It  may  be  proper  to  advert  to  the  point  whether  deeds  to  uses  should  be  construed  with  the  same 
Istitude  of  coDStmction  as  wills;  that  is,  according  to  the  intention  of  the  parties,  though  not  expressed 
is  the  proper  legal  and  technical  words.  Though  there  are  authorities  which  favor  this  latitude  of 
caoBtroctioo,  yet  as  conveyances  to  uses  are  nude  with  the  same  care  and  deliberation  that  common 
liv  conveyances  are  made,  there  appears  to  be  no  reason  why  they  should  not  be  governed  by  the 
ttae  rales  of  construction ;  and  the  more  modern  authorities  countenance  the  opinion  that  they  are 
ts  be  constmed  in  the  same  way  with  conveyances  at  common  law.  SecTapnery.Marlott,Wi\)es 
Kep.  180.  and  see  also  t  Bro.  Rep.  253.  and  3  T.  Rep.  765. 

With  respect  to  articles  or  agreements,  the  construction  of  them  is  different  from  the  construction 
j  if  final  complete  conveyances ;  for  articles  are  only  considered  by  courts  of  equity  as  lirads  or  tmemo- 
imia  of  somethiiYg  to  be  afterwards  coiupleted ;  and  therefore  the  court  of  cbanccry  will  so  construe 
i  Aeai  as  to  eftect  what  appears  to  have  been  the  manifest  intent  and  design  of  the  parties,  not  |my- 
lag  any  attention  to  tlie  tecunical  sense  or  operation  of  tli6  words  which  may  be  made  use  of  in  fram- 
hg  the  articles. 

As  to  tlu*  construction  of  marriage  articles,  and  conveyances  in  pursuance  of  them,  see  Treatise  on 
fettlcmenta,  page  92,  et  itjra ;  and  on  the  construction  of  wills  directing  setilenients,  see  Treatise  oa 
"Htlemeots,  page  46«. 
In  eowtmlDg  deeds  or  agreements  where  there  is  a  patent  ambiguity,  that  is,  an  ambiguity  which  ap- 
lupon  the  face  of  the  instrument,  no  averment  or  parol  evidenre  is  allowed.  Rnt  in  the  cnse  of  a 
t  ambigoity  an  averment,  supported  by  paiol  evidence,  is  admissible.    Thus,  it*  a  feoffnicnt  bo 
of  the  manor  of  5.  and  the  feoffor  has  a  manor  called  North  S.  and  anotlier  called  South  S.  parol 
ee  will    be  admitted  to  shew  which  manor  was  meant.    But  for  further  information  on  this 
:,  see  Mr.  Sugdeu's  valuable  Treatise  on  Vend.  Si  Purch.  page  134  and  ibS* 
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anoCherin  fee,  and  the  lord  grant  the  services  to  tfie  te. 
iiant  for  life  in  fee;  in  this  ease,  howheit  agrmitmay 
enure  by  way  of  release,  and  a  release  to  the  tenant  for 
life  shall  enure  to  him  in  remainder,  and  is  an  extinguish- 
ment, yet,  because  this  is  Cf»ntraary  to  the  intent,  it  shall 
be  taken  for  la  snerpension  only  of  the  services  during  the 
life  of  the  tenant  for  life,  and  the  services  shall  go  after* 
wards  to  hia  heir.  But  if  {he  intent  of  the  parties  be  Doet.&Stod. 
apparently  against  law,  then  the  construction  shall  not  39«Iit.cap.i* 
apply  the  deed  to  their  hitent:  as  if  one  give  land  to 
another  and  his  heirs  for  twenty  years ;  in  this  case  the 
executor,  and  not  the  heir,  shaU  have  this  land  after  the 
death  of  him  to  whom  it  is  given.  So  if  one  by  deed  in- 
tending to  give  land  to  another  and  his  heirs,  g^ve  the 
land  to  him,  to  have  and  to  hold  to  him,  or  to  him  and  his 
assigns,  for  ever,  without  these  words  [and  his  heirs]  this 
is  but  an  estate  for  life  at  the  most 

2.  That  the  constl^ction  be  reasonable  and  according  to  Plow.  161. 
an  indifferent  and  equal  understanding:  and  therefore  if  I  16  H. a.  lo, 
grant  to  another,  common  in  all  my  manor,  this  shall  be  n!^^^b|^' 
expounded  to  extend  to  commonable  places  only,  and  not  B^!1cKm.'i4. 
in  my  gardens,  orchards,  &e.    And  if  I  grant  to  erne  es-  ir  £.  3^  r. 
tovers  out  of  my  manor,  he  may  not  by  this  citt  down  my  46  E.  3»  17. 
fruit  trees.    And  .  if  one  grant  me  (a  Barrister)  a  fee  pro 

congilio;  this  shall  betaken  for  eounsel  in  law  only.  And 
so  in  case  of  a  physician.  And  if  one  grant  to  me  to  dig 
*  P.  87.  In  all  his  *  lands  for  tin ;  I  may  not  by  t^  grant  dig  under 
his  house.  And  if  one  grant  me  common  for  all  my  beasts ; 
this  shall  be  taken  for  aul  my  commonable  beasts,  and  not 
for  goats,  and  the  like.  And  if  one  grant  me  all  his  trees 
in  his  manor;  by  this  I  shall  not  have  his  apple  trees  (e). 
And  if  one  lease  to  me  his  house  and  land,  to  the  end  that 
I  may  make  profit  thereof  in  the  best  manner;  by  thia 
grant  I  may  not  prostrate  the  house  or  make  waste. 

3.  That  too  much  regard  be  not  had  to  the  native  and  Plo.  iM.  170. 
proper  definition,  significations,  and  acceptance  of  words,  ^**'JBj?!V*^ 
and  sentences,  to  pervert  the  simple  intentions  of  the  SiSTi^'ifJ" 
parties ;  for  a  manor  may  pass  by  the  name  of  a  messuage,  Co.  9. 48.  io» 
or  a  knight's  fee,  if  it  be  used  so  to  be  called :  4*  mc  ^  comveno^  i.  3. 

a  messuage  ly  the  name  of  a  manor :  a  remainder  may  be 
granted  by  liie  name  of  a  reverter ;  a  reversion  by  the 
name  of  a  remainder :  for  the  law  is  not  nice  in  grants, 
and  therefore  it  doth  oftentimes  transpose  words  contrary 
•to  their  order,  to  bring  them  to  the  intention  of  the 
parties  (/):  and  it  is  a  rule  of  law.  Mala  grammatica 
uon  vitiat  ckartatn,  neither  false  Latin,  nor  false  English, 
will  make  a  deed  void  when  the  intent  of  the  parties  doth 
plainly  appear.  It  b  therefore  held  that  two  negatives  do 
not  make  an  affirmative,    when  the   apparent  intent  is 


W  J*  tM^cordingW,  Hob.  504. 
A  aZ  ^^^  ^*  ^orJk  are  not  the  principal  things  in  a  deed,  bnt  the  intent  and  design  of  ttie 
And  tlio  wordii  are  to  be  coostrned  in  a  manner  most  agreeable  to  the  meaning  of  the  grantor  r 
wor^  wliich  are  raerclv insensible  are  to  be  rejected.    3  Afk.  136.  per  Ld.  Ch.  J.  fVUUs^  ^ho 
lays  down  some  general  rules  for  the  conitm?tion  of  deeds. 
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contrary.   And  It  fa  another  rule  of  kw^  fitba  orihogrmpUa 
non  vitiat  coneessumem, 
PI0V.15D.  161.      4.  That  the  construction  be  made  upon  the  entire  deed, 
and  that  one  part  of  it  doth  help  to  expound  another,  and 
that  every  word  (if  it  may  be)4nay  take  effect  and  none  be 
rejected,  and  that  all  the  parts  do  agree  together  and  there 
be  no  discordance  therein.     Ez  atUeoedcntibu*  Sf  conse- 
guentibus  est  optima  interpretatio :  for  Turpi$  est  pars  qum 
cum    8UO    toto    ncn    eonvetnt,    Maledieta  expoiitio  quag 
eorrumpit  textnm.    If  a  man  make  a  feoffinent  of  all  his 
land  in  D,  with  common  in  omuibus  terrissuis :  this  commoft 
shall  be  intended  m  the  lands  granted  in  !>•  only,  and  not 
elsewhere ;  for  it  most  be  understood  secundum  subfedam 
materiam, 
Ut  Mct  i85.       5.  That  the  construction  be  sveh  as  the  whole  deed  and 
^Pil^l^fie   every  part  of  it  may  take  effect,  and  as  mneh  effect  aa  may 
154,  •^'  be  to  that  purpose  for  which  it  is  made(^) :  so  as.  whew  the 

deed  cannot  take  effect  according  ^  Ae  letter,  it  he  oon* 
Btrued  so  as  it  may  take  some  e&ct  or  other :  Verba  debeai 
inie&igi  cum  effeetu,  Ei  bemgne  fad/asdm  «*ji^  uUerpreta" 
tiones,  ut  res  magis  vaieat  quam  pereai.  And  therefore  if 
an  annuity  be  granted  pro  consiUo  impe»deiuh,  or  a  feoff- 
ment made  ad  erudiendum  fiUum^  or  ad  soheBdmrn  IQf* 
these  shall  be  construed  conditional  grants  without  any 
words  of  condition;  for  otherwise  the  party  wSil  be  without 
remedy. 
€•.  loper  Lit.  6.  That  all  the  words  of  the  deed  m  oonstmction  be 
^Ia"^6  ^'  **^®°  most  strongly  agMnst  him  that  doth  speak  them,  and 
^'  '  most  in  advantage  of  the  other  party;  Verba  Chartarum 
fortius  accipiuntur  contra  proferentem:  fy  gusBHbet  eoneessio 
jortissime  contra  domatorem  interpretamda  est  {h).  *And  *P.88. 
therefore  if  one  seised  of  land  in  fee  grant  it  to  another, 
and  say  not  for  what  time,  this  shidl  be  taken  an  estate  for 
life.  But  this  is  to  be  understood  with  this  limitation, 
that  no  wrong  be  thereby  done,  for  it  is  a  maxim  in  laV, 
guod  legis,  congtruetio,  non  facit  imuriam.  And  therefore 
if  tenant  for  life  grant  the  land  he  doth  hold  for  life,  to 
another,  and  doth  not  say  for  what  time ;  this  shall  he 
taken  an  estate  for  his  own  life,  and  not  the  life  of  the 
grantee,  for  then  it  would  be  a  forfeiture.  So  if  one  be  Forfeiture* 
seised  of  some  lands  in  fee,  and  possessed  of  other  lands 
for  years,  aU  in  one  parish,  and  he  grant  all  his  lands  in 
that  parish  (without  naming  them)  in  fee  simple,  or  for 
'life ;  by  this  grant  shall  pass  no  more  but  the  lands  he  hath 
in  fee  simple  (i).    So  if  a  man  have  a  houae,  wherewith 


►  (i)  TIii»  is  a  rule  both  in  law  and  equity,  per  Lord  ChBncellor  Parker,  1  P.  W.  457. 
i/k)  TiM*  rule,  from  its  stricineus  and  riKonr,  is  the  last  to  l>e  roiiorted  to,  aod  is  sever  to  be  relied 
bat  where  all  other  rules  of  construction  fail.    Bac.  Bkai.  Re|^.  5.    It  most  be  understood  with 
,  restriction  too  in  the  case  of  an  indenture  which  is  executed  by  the  grantee  as  well  as  the  grantor, 
Ibere  the  words  are  to  be  considered  as  the  words  of  both.  ^  Plowd.  134.    But  in  the  case  of  a 
poU,  being  executed  by  the  grantor  alone,  the  words  are  his  only  and  shall  therefore  be  taken 
•troD^ly  acainst  him.    See  »apra,  paa;e  53,  note  (i),  on  the  constroction  of  a  deed  polL 
But  wherever  no  forfeiture  would  be  occasioned,  leasehold  lands  heldjwith  and  reputed  part 
ffeeliold  estate  would  pass  by  the  conveyance  of  the  freehold  by  force  of  the  gent^ral  words  *♦  all 
,owa,  lands,  i^c.  to  the  said  freeliold  estate  belonging  or  appertaining.*    See  Dot  r.  IViUiamt, 
Biaekst.  Kep.  t5f  and  see  inira,  page  9^,  note  (e). 

h  2  there 
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there  hadi  been  copyhold  land,  and  other  land,  Qsaany 
ooGupied ;  and  he  let  this  house  and  all  his  land  thereunto 
belonging;  in  this  case,  and  bj  this  demise,  the  copyhold  Co.ai^erlit. 
landooth  not  pass;  for  in  both  these  cases  then  there  i^^- 
would  be  a  forfeiture.    Bu%otherwi8e  by  these  words  all 
the  land  in  both  eases  would  pass. 

7.  That  if  there  be  two  clauses  or  parts  of  the  deed  re- 
pugnant the  one  to  the  other,  the  first  part  shall  be  receir- 

ed,  and  the  Utter  rejected^  except  there  be  some  special  4  El.  theBi- 
reason  to  the  contrary;  and  therefore  herein  a  deed  doth  ^9  of  £ly*8 
differ  irom  a  will,  for  if  there  be  two  repugnant  clauses 
in  a  will,  the  first  shall  be  rejected,  and  the  latter  receiv- 

8.  That  that  which  is  generally  spoken,  be  generally  un- 
derstood ;   unless  it  be  qualified  by  some  special  subse- 
quent words,  as  it  may  be  :  for  if  one  be  seised  of  a  manor  Co.MperLit. 
wherein  there  is  a  park,  and  he  grant   the  manor  with  4t. 

the    custody  of  the  park;  by  this    the   park   will  not 
pass. 

9.  That  if  the  words  may  have  a  double  intendment,  and 
the  one  standeth  with  law,  and  the  other  is  against  law, 
that  it  be  taken  in  that  sense  which  is  agreeable  to  law : 
and  therefore  if  tenant  in  tail  make  a  lease  of  land  to  B.  for 
term  of  life,  and  do  not  mention  for  whose  life  it  shall  be ; 

tills  shall  be  taken  for  the  life  of  the  lessor,  and  not  for  9  Ed.  4b  4. 
the  life  of  the  lessee,  as  it  shall  be  if  such  a  lease  be  made 
by  tenant  in  fee  simple. 

10.  That  things  doubtfully  set  down,  be  applied  to  him 
to  whom  they  do  properly  belong :  as  if  /.  S.  make  a  feoff- 
ment to  one  of  his  own  name,  and  there  is  a  covenant  in 

the  deed  that  /.  8.  shall  deliver  thg  deeds,  this  shall  be  Co.  9. 48. 10* 
taken  of  /.  iSL  the  feoffor,  and  not  /.  &  the  feoffee.  14S. 

11.  That  such  a  construction  be  made  of  abbreviations, 

as  the  deed  may  not  lose  its  force :  as  if  one  grant  ta^  ilt  Fit.  Grant* 
Mana^  de  D.Sf  C.  if  it  be  but  one  manor,  the  words  shall  41.  Plo.  sir. 
be  taken  for  totum  iUmd  manenum ;  if  two  manors,  then  it  ^'^^  ^^  ^^^ 
shall  be  taken  for  tata  iila  numeria.    And  here  note  that  '  ^* 

i6o8t  of  all  these  rules  run  through  all  the  cases  of  exposi-  P^^^ 
tion  hereafter  following  (/).  ^^^' 


(Jk)  After  a  good  deal  of  confiictliig  authority  on  the  subject  (See  Co.  lit  llf,  note  (b).  Owen^  84 
Plowd.  541.)  it  seems  now  to  be  nndentood,  that  If  a  thing  be  given  by  one  part  of  the  will  to 
person  and  by  another  part  to  another,  that  the  deviiieei  sbaU  take  as  joint  tenants  or  tenants  In 
nM>n  according  as  the  langnage  of  the  will  may  import  one  or  the  other.    See  5  Atk.  493» 


Ed»tmrd$  ▼.  SynunUy  6  Tannt.  f  18.  But  in  the  case  of  inconsistent  devises  of  the  nnie  ttaais  a 
the  same  person,  (as  first  a  limitation  in  fee  simple,  and  afterwards  for  life  or  in  tail)  the  lattier  wt 
prevaiL    8ev  IVfckham  ▼.  9Vyekham^  18  Ves.  4%i. 

</)  As  to  rules  for  tlie  constraction  of  deeds  and  wills,  see  Plow.  160.    Lilly's  Pr^c 
158.    P1nch*sLaw,  58.  aiid  :)  Atk.  136*    *' The  niles  of  property,  rules  of  evidence,  aii<| 
interpretation,  are,  or  ought  to  be,  in  courts  of  law  and  equity,  exactly  the  same ;  both   ou,^ 
adopt  the  best,  or  must  cease  to  be  courts  of  justice."  3  Bla.  JCom.  4c$4.— A  court  of  equity  la  as 
bound  by  patitire  rule»  and  general  maxim$  concerning  property,  as  a  court  of  law  is,  per  LorA 
field,  in  «  Burr.  1108;  where  the  roles  of  construction  are  fully  dbcnssed.— The  constrncdoQ 
vary  with  the  Court :  it  is  the  difierent  snbject-matter  of  the  limitation  which  occasions  tHe 
tion  in  the  ronstroction  of  it,  and  wiU  occasion  the  same  difference  of  construction  even  in 
same  court.    See  Feame  on  Cont.  Remainders^  Sd  edit.  93.    In  the  construction  of  anct^nC  _ 
deeds^  there  is  no  better  way  of  constrning  them  titan  by  usage,   and  conttmporanea  exp^Htia 
best  way  to  go  by,  p<r  Lord  HardwUke,  3  Atk.  h?7. 

Ton 
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« 

t  Tonching  things  granted^  these  rules  are  first  ti>  bd  ^  The  exposi- 
known.  tion  of  tke  0e« 

1.  When  any  thing  is  granted,  all  the  means  to  attain  it,  Jl^'^^^d '*  J^ 
and  all  the  fruits  and '  effects  of  it,  are  granted  also,  and  gnuit.   And 
shall  pass  inchuive,  together  "^ith  the  thing,  hj  the  grant  how  the  words 
of  the  thing  itself,  without  the  words  cum  periineniiiSf  or  ^"^  aentences 
any  such  like  words.     Cuicunqn^  aligvid  conceditur,  c&nce^  htx^  *^'* 
ditur  etiam  Sf  id  sine  quo  res  ipsa  non  esse  potuit.    As  by   ^^  |q  the'pre- 
the  grant  of  conusance  of  pleas,  is  granted  the  ordinary  miaes,  and 
process  to  bring  causes  to  judgment.    By  the  grant  of  a  what  doth  paw 
ground,  is  granted  a  way  to  it  (m).     By  the  grant  of  trees  **?•***  P**^ 
is  granted  with*  all  power  to  cut  them  down  and  take  them  ^  *    "*'* 
away  (n).     By  the  grant  of  mines,  is  granted  power  to  dig 
them  :  and  by  the  grant  pf  fish  in  a  man's  pond,  is  granted 
power  to  come  upon  the  banks  and  fish  for  them  (o). 
Go.niperLit.       2-  The  incident,  accessary,  appendant,  and  regardant, 
1M«  Lit.  sect,    shall  in  most  cases  pass  by  the  grant  of  the  principal,  with- 
r ftLM^  ^H    ®™*  ^^®  words  cum pertinentiis,  but  not  ^  eanverso ;  for  the 
7.  iTBni.      '  principal  doth  not  pass  by  the  grant  of  the  incident,  ^c. 
Grant.  8^1 144.  Accessorium  not  ducit,  sed  sequiiur,  tuum  priucipale.    And 
4SE4.S,  99.     therefore  by  the  grant  of  a  rcTcrsion  without  naming  the 
Co.  10. 64.  Co,  rent,  a  reversion  after  an  estate  tail,  for  life,  or  years,  and 
toper  ut  307.  ^^  j^gjjj  reserved  upon   the  estate,  will  pass,  so  as  the 
tenant  attorn  to  the  grant  (p) :  but  by  the  grant  of  the  rent 
the  reversion  wfll  not  pass.    So  by  the  grant  of  a  manor, 
the  Court  Baron  thereunto  belonging  will  pass;  by  the 
grant  of  a  house,  or  ground,  the  ways  thereunto  bdonging 
do  pass ;  by  the  grant  of  arable  land,  the  common  appen- 
dant thereunto  will  pass ;  by  the  grant  of  mills,  the  waters, 
flood  gates,  and  the  like  that  are  of  necessary  use  to  the 
mills  do  pass ;  by  the  grant  of  a  house,  the  estovers  ap« 
pendant  thereunto  will  pass ;  by  the  grant  of  a  manor,  the 
advowsons  appendant,  and  villains  regardant  thereunto, 
pass  (9) ;  by  the  grant  of  a  fair,  the  Court  of  Piepowders  will 
pass ;  by  Uie  grant  of  homage,  or  rent,  the  fealty  will  pass ; 
and  by  the  grant  of  escuage,  homage,  and  fealty  will  pass. 
But  divers  things  that  by  continual  enjoyment  with  o^er 
things  are  only  appendant  to  others,  as  warrens,  leets, 
waifs,  estrays,  and  the  like,  these  will  not  pass  by  the 
grant  of  those  other  things ;  and  therefore  If  one  have  a 
warren  in  his  land,  and  grant  the  land,  by  this  the  warren 
dodi  not  pass.    And  yet  if  in  these  oases,  he  grant  the 
land  cum  pertinenHis,  or  with  all  the  profits,  privileges,  &o, 

(«)  And  thia  by  operation  of  law  $  lor  If  a  man  grants  a  pieee  of  gronnd  in  the  middle  of  his,  he  at 
*"  ane  time  impliedly  grantB  a  way  to  come  at  it,  and  the  grantee  may  crom  the  grantor's  land  tor 
pnrpoac  wHhoat  trespass ;   and  if  tlie  grantee  is    obstructed  he  has  a  remedy  by  action  of 
e  of  nwlsance,  or  on  the  ease.    F.  N.  B.  18S. 
i)  And  the  grantee  may  come  with  carts  over  the  land  of  the  grantor  to  carry  them-away.    11  Co* 

I  And  be  may  Jnstify  doing  so;  bnt  he  cannot  justify  the  digging  a  trench  to  let  the  water  ont  to 
Ihe  fiofa,  for  he  may  take  them  by  nets  and  other  devices ;  bnt  if  there  were  no  other  means  to 
them  be  miglit  then  dig  a  trench.    Finch's  Law,  6.5. 
r.  Attornment,  now  unnecessary,  see  the  act  of  the  4  Ann.  c.  16. 

jfi  Ab  advowson  in  pross  wiJl  pass  by  force  of  the  word  **  tenement  *'  or  ^  hereditament,'*  bnt  not 
the  words  **  comuiodi tics, -advantages,  or  emoluments,  to,  tfc.  belonging."-  See  Hob.  Kep.  SKO. 

thereunto 
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Ihereimto  belongiog;  by  this  grant  perhaps  these  things 

may  pass  (r).    Ajnd  here  know ,  that  a  reversion  may  b^  38  H.  6. 58. 

tarcel  of^  or  api>endant  to,  a  thing  in  possession,  and  pass  Co.  ii.  47. 50. 
y  the  grant  of  it ;  but  a  |M>ssession  cannot  be  parcel  of,  ^**'^' ^^ 
or  appendant  to,  a  thing  in  reversion.    And  therefore  if  gj^^i j^^JJl,  ^ 
one  make  a  lease  for  life  of  a  manor,  excepting  twenty  7.  '^13, 
acres  of  it,  and  after  grant  the  reversion  of  the  manor ;  by 
this  grant  the  twenty  acres  wiU  not  pass.    So  if  one  be 
disseised  of  an  acre,  parcel  of  a  manor,  or  of  common  ap* 
pendant  to  the  manor,  and  before  an  entry  or  recontinaance 
Ft  90«      of  *  the  aerey  or  common,  he  grant  the  manor  to  a  stran- 
ger; by  this  the  acre  of  land,  or  common,  will  not  pass : 
but  otherwise  it  is  in  case  where  a  lease  for  years  only  is 
made,  of  a  parcel  of  the  manor.    And  if  a  lease  be  made 
for  life,  of  twenty  acres,  parcel  of  a  manor,  and  after  the 
manor  itself  is  granted ;  by  this  the  reversion  of  the  twen- 
ty aeres  U  granted  and  wiU  pass  also. 

And  if  a  man  make  a  feoffment  in  fee  of  an  acre  of  land 
parcel  of  a  manor,  and  after  reparchase  it,  and  then  grant 
the  manor ;  this  acre  will  not  pass  by  this  grant ;  for  it  is 
not  anited  by  the  new  purchase  («).  But  it  is  otherwise  of 
trees;  for  if  a  man  make  a  lease  for  life  of  a  manor,  or 
other  land,  ezoepting  the  trees,  end  after  grant  the  rever- 
sion  of  the  manor,  or  l^nd,  to  another ;  heoreby  the  trees 
do  pass.  And  if  a  man  make  a  feoffment  in  fee  of  a 
Bumor,  excepting  the  trees;  and  after,  the  feoffee  boy  the 
trees,  &i  this  case  the  trees  are  united  again,  so  that  if  the 
feoffee  sell  the  manor»  the  trees  shall  pass  with  it*  If  I 
lease  an  acre  of  land  to  which  an  advowson  is  appendant, 
for  term  of  li&,  reserving  the  advowson,  and  after  do  grant 
the  reversion  of  that  acre  with  the  appiirtenances ;  hereby 
the  advowaon  doth  not  pass  (t).  But  if  I  grant  the  advowson 
for  term  of  life,  reserving  the  acre,  and  after  grant  the 
acre,  with  the  advowson,  cum  pertinentiis  (u) ;  by  this  the 
advowson  doth  pass.  If  land  l;^  app^idant  to  an  office, 
there  by  grant  of  the  o^ce  with  the  appurtenances,  the 
land  will  pass  without  livery  of  seisin.  And  if  an  office 
be  appendant  to  land,  there  by  the  grant  of  the  one,  the 
other  will  pass.  9,  That  which  is  parcel  or  of  the  essence  14  H.  8«  S5. 
of  a  thing,  albeit  at  the  time  of  the  grant  it  be  actually  Co.ii.  50l 
severed  from  it,  doth  pass,  by  the  grant  of  the  thing  itself, 
And  therefore  by  the  grant  of  a  mill,  the  millstone  doUi 
pass,  albeit  at  the  time  of  the  grant  it  be  actually  severed 


'^1    ^.    EJI 


(r)  If  tb«  fawgufige  aboiild  be  '*  with  the  profits,  priiileges,  ifc,  ttiereto  beloBi^g  or  im  ^sy 
app«Ttaining,  or  accepted,  deemed,  taken,  or  considered  to  be  part,  parcel,  or  member  thevrof,  4^ 
ap|)iif  tenfiDt,  or  appendant  thereto,"  in  that  case  there  can  be  no  donbt  bat  auch  thiaga  WMald  p^ 
This  therefore  shews  the  importance  of  making  use  of  the  giancral  words  in  grants  and  convejaacfl 
^f  real  estates. 

(•)  Lands  once  severed  from  a  manor  cannot  be  re-annexed  to  or  become  parcel  of  it  agam, 
tbej  are  reputtd  as  parcel  of  it  they  would  pass  in  a  conveyance  of  the  manor  nnder  the   ^ 
words  '*  all  lands,  meadows.  Sec.  thereto  belonging  or  appertaining,  or  rrpiited  or  deemed   as 
parcel,  or  member  thereof  or  appurtenant  thereunto.'*    See  Vin.  Abr.  Manor. 

(t)  When  an  advowson  shall  be  appendtrnt^  or  in  grota^  see  in  Com.  Dig.  Advowson  (B).  and  furlte 
frhot  shall  be  deemed  to  pass  as  appendant,  appurtenant,  or  incident,  in  Bar.  Abr.  GraaU  CJ^  ♦>, 

Ifk)  See  Moore,  6^%^  aa  to  what  may  pats  by  force  of  the  word  <<  appurteuaiic^ftt" 

froi 
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from  the  mill.    So  by  the  grant  of  a  home,  the  doors,  wb* 
dows»  locks,  and  keys,  do  pass  as  parcel  of  it,  albeit  at 
the  time  of  the  grant  they  be  actual)^  severed    from 
14H.8  1.  Co.  the  house.    4«  By  the  grant  of  the  land,  or  ground  itself, 
npcr  lit.  4.     all  that  is  aqpra,  as  houses,  trees  (to),  and  the  like  is  grant- 
ed ;  for  CujttB  est  aolum,  efut  est  usque  ad  aelum;  also  aljf 
that  is  M^a,  as  mines,  earth*  clay,  quarries,  and  the  like  (xjl 
itH.  r.  95.      And  by  the  grant  of  a  house,  the  ground  whereon  it  doth 
stapd  doth  pass  (y).    5.  When  any  matter  of  interest,  or 
profit,  is  granted,  the  grant  shall  be  taken  largely  :  but 
when  any  matter  of  eaae,  or  pleasure  only,  is  granted,  as  a 
Plow.  «89.       walk,  or  the  like,  the.grant  shall  be  taken  strictly.    6.  Whei^ 
19  H.  6. 4.        a  man  doth  grant  all  his  lands,  or  all  his  goods ;  by  thi^ 
grant  doth  pass  not  oi^y  what  he  is  sole  seised,  or  posses- 
sed of,  but  also  what  he  is  jointly  seised,  or  possessed  of, 
with  another  (z).    And  so  ^  convene.    If  two  men  join  to- 
gether aqd  grtifit  aU  their  lands,  or  all  their  goods ;  here- 
by do  pais  not  on^  all  they  have  jointly  and  together,  but 
Co.nperLir.  all  those  they  have  sole  and  apart.    7.  Some  words  in^       •P*91. 
M  544  ^^^  deeds  are  large,  and  have  a  general  extent ;  and  some  have 
a  proper  and  piirticular  application ;  the  former  sort  m^y 
con^^n  the  latter ;  as  Deaif  or  Cancessi,  may  amount  to  i| 
grant,  a  feoffment;  a  gift,  a  le^e,  a  release,  a  confirmation, 
a  surrender :   and  it  is  in  the  electiop  of  the  par|y  to 
whoin  the  deed  is  mac|o,  to  use  it  to  which  of  these  pur- 
poses he  will.    And  hence  it  is,  that  if  a  Lord  by  the 
words  of  Dedi  et  otmcem  grant  to  his  tenant  that  doth  hold 
of  him.  Us  rent;  or  one  that  hatha  rent-charge  out  of 
land,  doth  grant  it  to  t)ie  tenant  of  the  land ;  in  these  cases 
the  rent  is  extinguished,  albeit  it  be  by  way  of  grant 
But  a  release,  surrender,  confirmation,  &c.  cipinot  amount 
to  a  grant,  4&c.  nor  a  surrender  to  a  confirmation  or  a  re- 
lease, &o.  because  these  be  proper  and  peculiar  mannef  of 
CQnveyances,  and  are  destinatea  to  a  special  eii<|« 
Co.  super  Lit.       Amongst  words  whereby  things  do  pass,  some  are  col-  The  termii^ 
3,fi.  Co.  4. 88.  lective,  compound,  or  general,  comprehending  many  things,  whereby 
as  hereditaments,  lancb,  tenements,  honors,  isles,  villa^,  ^^offsare 
and  the  like,  including  lands  of  several  sorts  and  qualities.  ^!^|^«^^' 
Ai^d  some  words  are  simple  or  particular,  as  meadow, 
pasture,  wood,  moor,  and  the  like; 
Co.8operLit.       The  word  [hereditament]  is  of  as  large  extent  as  any  HereditameoU 
d.  16.    Perk,    wovd,  for  whatsoever  may  be  inherited,  be  it  corporeal  or 
•ect.114.115.  incorporeal,  real,  personal,  or  mixt,  is  an  hereditament. 
111.6.  ts.       j^y  ^^   grant  therefore  of  all  hereditaments,  do    pass 


(»)  Unless  the  right  to  the  trees  b  in  another  person }  for  one  man  may  have  the  inheritance  in  Uie 
^  and  another  in  the  trees. 
K  U)  Laad  beinji  nomen  feneraliMsmmn :  ivhereas  by  the  name  of  a  messuage,  castle,  or  the  like, 
[asSing  wffl  pass  but  what  falls  vith  the  utmo&t  propriety  imder  the  term  maide  use  of.    Co.  Lit.  4  a. 
It  see  next  note,  and  mfra  page  9'Z.  ,      .„  ,  , .     _     .  ' 

(f )  The  cnrtUage,  or  close  or  ground  in  which  the  honse  stands  wiU  pass  along  with  the  bonse  ny 
egnuit  of  the  hooie  merely •  («  Bulst.  113.  14  Vin.  Abr. 319 ;  and  see  infra,  page  94,)  as  weU as 
e  gronnd  whereon  tlxe  house  actually  stands.  .        *.  t.    •       i  •  a 

iz\  Where  a  man  grants  all  kin  goods  and  chaUelSf  not  only  tho?e  pass  whereof  he  is  solely  possessed 
«^  jointly  possessed  with  another,  but  those  also  which  lie  is  possessed  of  in  rtgM  of  ^<^^f>^^  ^^^ 
:  trrv  of.  yean  which  he  has  in  right  of  his  wife,  or  goods  which  he  has  as  executor.  RoU.  Abr.  5§. 
I^u(i).    lI^iMe63,  ^^^^^ 
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Land. 


Note. 
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honors,  ides,  castles,  seigniories,  manors  (a),  messuages, 
lands,  meadows,  pastures,  woods,  moors,  marshes,  furses, 
heaths,  reversions,  commons,  rents,  vicarages,  advowsons 
in  gross,  and  the  like  things,  which  the  grantor  hath  in  fee 
simple  at  the  time  of  the  grant,  whether  he  hath  it  hy  pur- 
chase or  descent  (ft).  And  the  word  [tenement]  is  of  large 
extent  also,  and  it  seems  doth  comprehend  as  much  as  the 
former.  And  therefore  by  the  grant  of  all  tenements, 
will  pass,  as  much,  as  by  the  grant  of  all  hereditaments. 
^  The  word  [land!  strictly  doth  signify  nothing  but  arable 
land;  but  in  a  larger  sense  it  doth  comprehend  any 
ground,  soil,  or  earth  whatsoever.  And  therefore  by  the 
grant  of-all  lands,  do  pass  arable  lands,  meadows,  pastures, 
woods,  moors,  waters,  marshes,  furses,  heath,  and  such 
like,  and  the  castles,  houses,  and  buildings  thereupon; 
but  not  rents,  advowsons,  and  such  like  things.  Also  by 
grant  of  any  land  in  possession,  the  reversion  thereof  will 
pass.  And  yet  by  the  grant  of  a  reversion  of  land,  the 
land  in  possession  will  not  pass. 

But  here  it  must  be  observed,'  that  in  cases  of  grants, 
and  gifts  of  aU  hereditaments,  tenements,  or  lands,  consi- 
deration is  had  of  the  estate  of  the  mntor  :  for  if  a  man 
be  seised  of  some  lands  in  fee,  and  have  other  lands  for 
life,  or  years,  only,  and  all  these  are  lying  within  one  pa- 
rish, and  he  grant  all  his  lands,  tenements,  or  heredita- 
ments in  this  parish,  to  another  in  fee  simple,  fee  tafl,  or 
for  life,  *  and  give  livery  of  seisin  in  the  lands  whereof  he 
is  seised  in  fee,  in  the  name  of  all  the  rest;  by  this  doth 
pass  no  more  but  his  lands  whereof  he  is  seised  in  fee ;  for 
otherwise  it  would  be  a  forfeiture  for  those  lands  (c).  But 
if  the  livery  of  seisin  be  made  in  any  part  of  the  lands  he 
bath  for  life  or  years,  then  that  part  wherein  the  livery  is 
made  will  pass,  and  no  more.  And  if  the  conveyance  be 
by  bargain  and  sale,  and  deed  inroUed,  then  the  lands 
whereof  he  is  seised  in  fee  simple,  and  for  life,  shall  pass, 
and  not  the  land  he  hath  for  a  term  of  years  {d).  And  yet 
if  in  this  case  the  grant  be  for  years,  then  all  the  lands 
will  pass,  for  then  there  will  be  no  forfeiture  in  the  case. 
Howbeit  it  is  said  in  Bro,  Dane,  41.  pro  lege.  That  if  a 
man  give  or  grant  all  his  lahds  and  tenements  in  B,  by  this, 
leases  for  years  do  not  pass,  and  that  these  words  do  in- 
tend frank-tenements  at  the  least  (e). 

These 


CHAf  *  T. 


Bro.  GniiL 
14d.  Co.  »apcr 
Lit.  6.  Perk, 
sect  114. 

Co.  niper  Lit. 
4.  Co.  4.  891. 
Perk.  sect. 
114. 


Co.  11. 47. 50. 

10.  107. 


Edw. 
Mich.  9  Jsc 
Caria9H.7. 
95.  Bro. 
Grant  87. 
11 H.  6.  $«. 


Mito 


(a)  There  tB  no  question  but  a  manor  may  pan  by  the  word  ''  hercditameot,**  per  Lord  Harabncfo, 
in  Sorru  and  LeNeve,  5  Atk.  83. 

(6)  Therefore  an  heir  loom,  tliongb  neither  land  nor  tenement,  but  a  mere  moveable,  yet  being 
inheritable  it  comprised  under  the  general  word  **  hereditament  ;7  and  a  eendUioMp  the  benefit  of 
which  may  descend  to  a  man  froni  liiB  ancestor  is  also  an  hereditament.    S  Co.  S^. 

(e)  See  supra,  page  88,  note  (i\ 

(if)  See  supra,  page  88,  note  (i). 

(e)  A.  possessed  of  lands  for  a  term  of  999  years,  did  for  valuable  consideration,  by  lease  and  re- 
lease, groii^  bargain^  tell  and  deftase,  to  tru$teett  and  their  heirs,  to  the  «se  q/*  hvm$e\f  tmd  kU  w^e  fir 
ikdr  tive$  and  the  life  qf  the  turvivor  of  them,  remainder  to  the  heirs  qf  the  tcife^  and  covenanted  tkd 
he  wea  seised  in  fge  ;  tlie  wife  died  without  issue,  havinc  made  a  writing  in  the  natttre  of  <  triO  aaL 
devised  the  premises  to  B*  and  his  heirs.  Lard  Chancellor  was  of  opinion,  that  though  tlic  setfiemeoC 
could  apt  opcrnte  as  a  lesM  and  release,  yet  A,  bdng  in  possession,  and  the  word  ''  grmtcd  "  bcjng 

ia 
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C«.nperLiU       Theie  wotAb  [Shnor^  MUe^  ikd  Cammoie]  are  compound  Hooor.    Isle, 
ft.  vordfl  and  of  lai^  extent.    And  therefore,  by  the  grant  Commote. 

of  them,  may  pass  one  or  more  seigniories,  manors,  and  ^^^^• 
divers  other  lands.    Also  a  castle  maj  contain  one  or  more 
manors.    And  therefore  by  the  grant  of  a  castle,  may  pass 
one  or  more  manors.    And  so  sometimes  ^  cormeno  a  castle 
may  pass  by  the  ^ant  of  a  manor.    But  by  a  castle  most 
Fltw.  169.        commonly  is  signified  no  more  but  the  house  or  baildiog, 
and  the  parcel  of  ground  inclosed  wherein  it  doth  stand  (/). 
Co.  raperLit       This  word  [village  or  town]  is  of  large.extent  abo.    And  Towo  or  vU- 
5.  Plow.  168.   by  the  grant  of  it,  a  manor,  land,  meadow,  and  pasture,  ''S^- 

and  divers  such  like  things  may  pass. 
€o.i«perLit       This  word  [manor]  is  a  word  of  large  extent,  and  may  Manor, 
ft.  58.  Perk,      compr^end  many  things.    And  therefore  by  the  grant  of 
Tn^^VUm^'   a  manor,  without  the  words  of  <mm  pertiMenHis^  do  pass 
168.  Dyer  t3S.  demesnes,  rents,  and  services,  lands,  meadows,  pastures, 
u  H.  8. 1.        woods,  commons,  advowsons  appendant,  villains  regardant, 
9  Jac.  B.  R.      courts  baron,  and  perquisites  thereof,  that  are  in  .truth  at 
Di^so.  8  H.   iIj^  lim^  ^f  i^g  grant  parcel  of  the  manor.    *  But  nothing 
^  Bainton's       ^^^  ^  truth  is  not  parcel  of  the  manor,  albeit  it  be  so 
cue,  M.  %      reputed,  will  pass  by  the  grant  of  the  manor ;  and  there- 
fore if'  one  have  a  manor,  and  after  purchase  the  law- 
day(^),  or  a  warren  to  it,  and  then  he  grant  away  the 
manor,  hereby  the  law-day,  or  the  warren,  will  not  pass. 
And  yet  if  by  union  time  out  of  mind,  they  have  gotten 
a  reputation  of  appendancy,  perhaps  by  the  grant  of  the 
^Co.««per       manor  cmm  perHneniiii  these  things  may  pass(A).    ^By 
Lit  5.  f6.  Am.  the  grant  of  a  manor,  also  divers  towns  may  pass.    An 
no.  54. 2  E.  5.  ||0Bor  g]go  may  pass  by  this  name*    And  so  also  may  a 
caatle,  or  a  hundred.    And  one  manor  also>  that  is  parcel 
of  another  manor,  may  pass  by  the  grant  of  that  manor, 
whereof  it  is  parcel. 
^' *"P^  Lit.       The  word  [knight's-fee]  is  a  compound  word  also,  and 
17  e!^^'^^*    may  comprehend  many  things.    And  therefore  by  the 
grant  of  this  may  pass  land,  meadow,  and  pasture,  as 
parcel  of  it.    And  sometimes  ^  by  this,  doth  pass  so  much      *  P»  M. 
land*  as  to  make  a  knight^s  fee.    And  some  say  it  doth 
contain  eight  hides  of  land.    And  it  seems  also  that  a 
manor  may  pass  by  this  name,  if  it  he  usnally  called  so. 
€o.M|ierLit.       The  word  [gnmge]  is  a  compound  word. also,  and  by  the  Gim^e. 
i*  Plo««iti7.    gnmt  of  a  grange,  will  pass  a  house,  or.  edifice,  not  only 
where  com  is  stored  up,  like  as  in  bams»  but  necessary 
places  for  husbandry  also,  as  staUes  for  hay,  and  horsea, 
and  stables  and  sties  for  other  cattle,  and  a  curtilage,  and 
the  close  wherein  it  standeth,  at  the  least.    And  whrntm 
land,  meadow,  and  pasture,  4re.  belonging  to  such 


^fte  release,  it  took  effect  as  a  grmii  or  astignmeni  rf  hii  whole  tMiereM  a<  conunoa  kw:  and  tKooah  it 

^Md  aot  «o  to  the  Mn  of  the  wife,  yet  it  should  go  to  her  adminiMtrtUor  it  being  clearly  the  bus. 

mmTs  lotentioD  to  devest  himself  of  aU  hii  UUerest  ta  the  eMiUe.    Manhtd  v.  Frai&,  GilU  £a.  Reo. 

^1.    Prec.  in  Chan.  480.  S,  C.  ^^^       *^ 

I  (/)  Sre  aeeordiiigty  %  Inst.  51.  and  further  as  to  a  castle,  in  Mad.  Baron.  Anglic.  17.     " 
w)  LMwe-^mf^  ^Mob  dMmr  ie  vUu  franei  plerU:  tmlgo  Uta:  tUias  de  cwria  MmUaUu,  JmxU  MmU  Jbh 
IBiw.  4.  c.  t.  Jip*!.  Gloss.     This  law-day  or  lage-dny  was  properly  any  day  of  open  court,  md  ooo* 
My  iKd  f€»r  the  more  solemn  courts  of  a  county  pjr  hittndred.    Cow.  Xnterp. 

\  W  See  a«pr%  pagjb  8p,  note  (r). 


are 
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ftK  ildbd  aB  togedmr  by  die  avue  of  »  graagB,  Anre 
|>erhaps  b  j  this  word  the  whole  aiay  ptsa  (t). 
FaiBi.  *       The  word  [farm  or  ierm]  caHed  ia  Latio  fawut^  k  also  Ce.  saperlil. 

a  oompoQiM)  word,  and  doth  comprehend  vmmj  things.  ^«  Pkm.  1%^ 
And  therefore  b  j  the  grant  flf  a  lerm,  wDI  pass  a  mesaBase 
and  much  land,  meadow,  pastiire,  wood,  ^e,  theiennto 
bekmgiog,  or  therewith  nsed:  for  this  word  doth  prviperlj 
signify  a  capital,  or  principal  mess«a|pe,  and  a  gireat  <|nan* 
tity  of  demesnes  thereunto  appertamii^.     Also  by  the  Brer.  Gmtf 
grant  of  lA  forms^  or  all  ferms,  it  seems  kases  for  years  t6% 
do  pass. 


Oxnag  of  The  word  [oxgang]  is  a  ceilectiFe  word  also,  for  by  the  Co.  aaper  Lit 

^d.  grant  of  tuusm  bmmtam  terrcBy  ojt  of  an  oxgang  of  land,  may  ^ 

pass  hnd,  meadow,  and  pasture,  and  it  doith  pvof^ly 

Half  a  plow*    mtend  as  maeh  as  an  ex  can  till.    And  juffmm  iemtf,  or 

^^*  half  a  plow-land,  is  as  mnch  as  two  oxen  ean  till,  and  by 

Ae  grant  of  half  a  plow-land,  may  pass  meadow,  and 
pasture. 

Aplow-teid         The  words  [plow-land,  and  a  hide  of  land]  are  ignMK  Co.  siiperlit. 

•r  a  bide  of      mffma,  and  are  coUeetive  words  also,    Aad  therefore  by  ^*  Piow.ie?. 

^''^  die  grant  of   oaruamimm  or  hida»  terr4B,  or  of  a  plow- 

land,  or  of  n  hide  of  land,  may  pass  one  bnndred  anres  of 
Isndy  meadow  and  pasture,  and  the  hoosea  tbereapon; 
hnt  it  doth  properly  intend  as  much  land  as  onp  plow 
ean  till  in  a  year. 

A  yard  of  land.      This  Word  [a  y9rd-|and]  is  also  oolleptive,  and  doth  comr  Co.  sepcr  Ul 

Half  a  yard-  pi^iiend  many  ^ings,  hut  it  is  not  certain;  for  in  some  ^ 
coontries  it  doth  contain  twenty  acres,  and  in  some  coun- 
tries twenty^bnr  acres,  and  in  some  emmtriea  thirty  acres; 
%y  tibe  grant  therefore  of  viraatam  tenw,  or  a  yard4and* 
tWill  pass  that  quantity  of  land,  meadow  and  pasture  that 
is  called  by  this  name.  And  so  by.  the  grant  of  half  n 
-yard,  or  a  onarter  of  a  yard-land  (A). 

Fold  coBne»         Hie  worn  [fold  course]  is  also  oomponnd^  for  by  the  o.  soper  Lit. 
grant  ef  a  fold  coarse,  land  and  teneipents  may  pass,  etnc^- 
.' :  *       de  nnUH^.    And  finally  by  the  grant  of  any  sticb  com-  Plow.  167. 
ponnd  thing  as  before,  for  the  most  part  thiere  dotb  pass 
thereby  so  mnoh  as  hi  common  repntation  is  accounted 
part  ^  that  thing,  and  is  usnaiiy  called  by  the  name(0.    . 

Panosaifei   *    •  :By  th6>gvaiDit'<^  a  reotopry  or  parsonage  will  pass  the  aH.r.  t.BMb 

tectory,  vicar.  hmRt,  the  g^be,  the  tithes,  and  Offerings  belonging  to  it.  Qnaa^96. 

*^p  g .       4^Bd  brthe  grant  ^of  a  ricarage  ]vill  pass  as  mmsh  a»  doth 
*   ^      ^long  unto  it,  as  Uie  ricarage  house,  ^v.  («)• 

Mewnage.        .    By  the  grant  of  a  messuage,  or  a  messuage  with  the  Plow.  85w  15. 

Cartilage.        -appurtenances,  doth  pass  no  mora'tfaan  the  dwelling-bouse,  i^i.  i78.569i 
hiani|deivn««heiise>  and  buildings  adjoining,  o^haid>ga^eii,  ^^  Bro.8eet. 

(i)  Under  tHc  general  wordi  '*  alTIatids;  meadows,  pastures,  t^,  to  tlie  said  messuage  bcilon)eia|^ 
or  .in  apy  wise  appertaining^  or  deemed  or  considered  rs.  part  or  parcel  thereof,"  there  is  no  donbt  i! 
'Is'cofimyed  "\>aT  the  lands  would  pass.    See  snpra,  page  89,  note  (r). 
'  fk)  TjMere  ^^e  no  ceriain  nnmber  of  acres  contained  in  a  hide  or  plow  land,  or  yard  land,  or  as 
oxgang 'of' land. '  Co.  Lit  69  a.    2  Tnst.  596. 

(/)  As  to  the.dimensions  of  land  in  En^nd,  see  the  books  referred  to  in  note  11 1»  Co.  L.it.  5  a 
|3th  edit.  a»d  ^f  the  reader  is  desirous  to  investigate  the  etymologies  of  the  several  words  tq 
whicb'tlifn^wnipass  in  conveyances,  he  will  find  the  proper  books  pointed  oat  ionote  S  toGi 
Ut.  6  aft"  l5th  edit. 

(m)  By  the  grant  of  a  rectory  or  vicarage,  every  thing  belonging  to  it  nrast,  Ic  is  conc^v«4,  nerfs 
saiily  I7IS8.  They  are,  in  fact,  inseparably  annexed  to  it,  and  therefore  must  ef  neceaalty  pas 
witlf  it. 

aiM 
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31. 185.  Co.      vkA  curtilage,  t  e.  a  little  garden,  yard,  fields  or  piece  of 

nperlitd.      void  ground  lying  near  and  belonging  to  the  messuage, 

G^io.  65.        gn^  lionses  adjoining  to  the  dwelling-house,  and  the  close 

f7H  fiTs.        npon  which  the  dwelling-house  is  built,  at  the  most.    And 

so  much  also  may  pass  by  the  grant  of  a  house.     So  that 

the  quantity  of  an  acre  of  ground,  or  thereabouts,  in 

orchard,  garden,  and  outlet,  may  pass  by  either  of  these 

names ;  but  rodre  than  this  will  not  pass  by  the  grant  that 

is  made  in  either  of  these  words,  albeit  more  have  been 

occupied  with  it,  and  albeit  more  be  intended  to  be  passed 

by  the  grant*    And  therefore  if  there  be  a  messuage  or 

dweDing*house,  and  divefs  acres  of  land  thereunto  belong* 

ing,  called  all  together  by  the  name  of  hedges,  and  a  grant 

is  made  by  these  words,  of  all  that  messuage  with  the 

appurtenances  commonly  called  by  the  name  hedges ;  by 

this  grant  nothine  shall  pass  but  the  messuage,  garden,  apd 

t  See  before,     curtilage.    *  Ana  yet  it  a  manor,  or  farm,  be  commonly 

called  by  the  name  of  a  messuage,  there  by  the  grant  of  a 

*  Lit  Bro.        messuage  the  i^hole  manor,  or  farm,  may  pass.   ^  And  by 

tret  185. 160.   tbe  grant  of  a  messuage,  or  house,  and  all  the  lands  there- 

^'vSa^Q   unto  appertaining,  will  pass  all  the  land  usually  occupied 

cTis.  AmIviI  therewith*    Also  by  the  name  of  a  messuage,  a  chapel,  or 

t,   Co,  taper*  an  hospital  may  be  granted. 

lit  4.  By  the  grant  of  a  cottage,  doth  pass  a  little  dwelling*  Cottage, 

house  that  hath  no  land  belonging  t6  it 

By  the  grant  of  all  a  man's  arable  land,  there  doth  pass  Arable  land, 
no  more  but  that  kind  of  land :  and  by  the  grant  of  all  a  meadow,  pas- 
man's  meadow  ground,  or  all  a  man's  meadows,  dotb  pass  ^^* 
no  more  but  that  kind  of  ground.    And  by  tbe  grant  of  4^11 
a  roan's  pasture,  doth  pass  no  more  but  the  land  or  ground  t 

Itself  employed  to  the  feeding  of  beasts,  and  ako  aifcli 
pastures  and  feedings  as  he  hath  in  another  man's  s^il. 
14  H.  8. 1.  If  a  man  ha?e  divers  acres  of  pieces  of  wood,  and  grant  ^f*^  trees, 

1fttk.atct,  to  another  omnes  bascos  wos,  or  all  his  woods,  or  all  his 
nf^lTinit^.  n/  "^^^^^  growing  in  such  a  place ;  by  this  grant  doth  pass  all 
fte  hi^wood  and  underwood,  and  not  only  the  wooA 
growing  upon  the  land  or  soil,  bat  the  land  or  soil  itself 
wherein  it  doth  grow.  But  in  this  case  if  the  grantor  havei 
in  the  same, place  divers  pieces  of  wood,  axid  divers  closes, 
wherein  there  are  divers  trees  growing  in  the  hedges;  it 
seems  in  this  case  these  trees  in  the  hedges  shall  not  paast 
by  Ibis  grant  in  these  words;  especially  if  the  case  be  so  /^  • 

that  the  cutting  of  tliem  will  be  a  waste*  And  yet  if  the 
grantor  have  no  pieces  or  groves  of  wood  in  the  place, 
nor  trees  but  what  are  growing  in  the  hedges  and  grounds, 
in  this  case  it  seems  all  the  trees^  except  the  anple  trees,  do  .      " 

Ca.5.«D.  lU-    pass,  but  not  his  hedges  and  hedge  rows.     And  in  *  case      *  P.  05* 
'io^  where  the  trees  only  do  pass,  as  where  the  grant  is  of  all  a 

man's  trees,  there  shall  pass^  no  more  of  the  soil  but  so. 
much  as  shall  serve  for  the  nutriment  of  the  trees,  and  the 
owner  t)f  the  soil  sbaU  have  the  grass  growing  thereupon 
Caria  Httt.  also.  If  a  man  grant  to  another  all  his  saleable  under* 
16  Jac.  B.  R*  woods  within  liis  manor,  which  have  been  usually  sold  by 
Pii  dwomb's  t],g  owners  of  the  manor,  with  free  entry,  egress,  and 
**'*'  regress,  for  selling,  making,  and  carrying  the  same  away 

at  all  times  convenient ;  in  this  case  it  seems  the  soil  doth 
[  not    ' 
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not  pass  bat  the  wood  only.    And  yet  if  those  words  wiA 
free  entry,  Sfc.  be  omitted,  contra  (n). 

If  one  demise,  grant,  and  to  term  let,  a  farm  with  a9  !>««•  574.  Ca 
manner  of  timber-wood,   underwood,  and  hedge  rows,  ii-**^ 
except  the  great  oaks  in  snob  a  close,  to  hare  and  to  hold 
the  farm  for  twenty-one  years ;  in  this  case,  albeit  there 
be  the  word  **  grant,"  and  that  the  trees  be  npt  named  again 
in  the  habendum ,  yet  the  other  trees  do  not  pass  by  this 
grant,  otherwise  than  in  other  leases,  and  if  the  lessee  cut 
any  timber  to  sell,  it  is  waste  in  him. 
Toft.  A  toft  is  a  place  where  a  messuage  hath  stood,  and  by 

this  name  in  &  grant  such  a  thing  will  pass. 
Bnifrs.  Fr«-       J^ruera  is  a  heath,  or  heathy  ground.     Frassehim  is  a  Oo-wpeflit 
**'"*&fiiliSr      ^^^  ^^  P^®<5®  ^^  ground  that  is  woody.     Alnetum  is  a  *•  *• 
!&W«7?SipI^'  wood  of  elders,  or  place  where  elders  grow.    Saliceium, 
turn.  Pnxwi-   •  wood  of  willows,  or  place  where  willows  grow.     Selda, 
turn,  IajwUm-  a  wood  of  sallows,  willows,  or  withies,  or  place  where 
*«*•  ^[J*"*'"?'*  «uch  things  grow.     Filicetum  is  a  braky  ground,  or  place 
jMrariiu  Auh'  ^^^^  "^^^  things  as  fern  grow.     Fraxinetum,  a  wood  of 
€«rui,  Jtfam-     ashes,  or  place  where  ashes  grow.    Lupulicetum,  a  hop- 
CM.  M9tnu       yard,  or  place  where  hops  do  grow.    Arundinetum,  a  place 
where  reeds  grow.    Roncaria  or  Runcaria,  a  place  fuU  of 
briars  or  brambles.     Juncaria   or  Joncaria  or  Siamnna 
(which  are  all  one)  a  place  where  rushes  do  grow.    ^«f- 
carta,  a  place  where  Kneeholm,  or  butchers  pricks,  or 
broom  doth  grow;     Marisau,  a  fen  or  marsh  ground. 
Mora^  a  more  barren  and  unprofitable  ground  than  a  mar^h. 
And  by  grant  of  these,  and  such  like  filings,  or  of  twenty 
acres  of  such  ground,  these  particular  kinds  only  or  so 
Hmtm.  Poreth  many  acres  thereof  do  pass.      Vicaria,  is  a  dairy-house. 
rki,   SiiymMi.  Poreorid,  a  swinesty.     J5crcar*a,  a  tanhouse :  and  by  these  Ce-wperlil. 
Cmg€$,  names  these  things  will  pass.    By  the  name  of  Stagnum  a  ^ 

pool,  or  Gurges  a  gulf,  the  water,  land,  and  fish  in  the 
water  will  pass. 
JSMinm.  Ttr*       By  the  grant  of  Stadium,  Perlingui,  or  Quarentena  terra,  Co.  idoM. 
SnguM.  Qu^m'  doth  pass  a  furlong  or  furrow  long,  which  anciently  was  the 
j^*?  **"***•        eighCh  part  of  a  mile.     By  the  name  of  selio  or parca  terra 
Aere  ^mnd.    ^^^  P^^  ^  ridge  of  land,  which  is  sometimes  longer,  and 
Koodof  lamd*.    sometimes  shorter.    By  the  grant  of  an  acre  of  land,  doth 
pass  so  much  as  is  an  acre  by  measure  in  that  country,  by 
the  ordinary  account  and  measure  of  the  country.    By    ^ 
*  P*  96b      ^^  grant  of  a  rood  of  land,  doth  pass  ten  perches  *  the 
fourth  part  of  an  acre.    And  by  the  grant  of  six  foot  in 
length  and  two  foot  in  breadth,  so  much  only  doth  pass. 
And  by  these,  and  such  like  names,  land  may  be  granted. 
Unco.  By  the  grant  of  Mineras  or  Fodinas  plumbi,  Sfc,  or  mines  Co.  tnper  lit. 

of  lead,  Sfc.  the  land  itself  will  pass,  if  livery  of  seisin  be  ^*  ^*  •■  '*• 
made  thereof;  but  otherwise  it  seems  not,  and  then  the 
grantee  hath  by  the  grant  a  power  to  dig  only,  granted 
«n*to  him. 
T^"*"*^  If  one  gfant  to  ni#  to  dig  a  trench  in  his  ground,  from  P«k-  sect, 

such  a  place  to  such  a  place,  to  convey  water  by  a  lead  ^^^* 
pipe,  or  otherwise;    hereby  also  inclusive  is  granted  a 

(m)  Quere  whether  these  words  can  make  any  difference  io  the  nature  and  operation  of  the  grant  ? 

liberty 
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liberty  at  any  time  after  to  d^  to  amend  it  as  occaaion 
shall  be. 

If  one  grant  to  me  to  dig  turfs  in  his  land  or  soil,  and  to  Tarft. 
cany  them  away  at  my  will  and  pleasure ;  by  this  is  not 
granted  the  land  itself,  the  houses  or  trees  thereupon,  or 
mines  therein. 

If  one  grant  to  another,  common  for  all  his  beasts  in  his  Cranon. 
land ;  hereby  is  not  granted  common  for  goats,  pigs,  and 
snch  like  beasts  and  cattle  that  are  not  commonable.  But 
if  the  grant  be  of  common  for  all  manner  of  beasts,  eanira. 
And  if  one  grant  to  another,  common  without  number  in 
his  land,  the  grantor  is  not  hereby  excluded  to  common 
there  with  the  grantee. 

And  if  one  grant  to  me,  common  of  pasture  for  ten  kine 
in  his  lands  in  Dale ;  by  this  grant  I  shall  ha^e  common 
in  his  commonable  grounds  and  lands  only,  and  not  in  any 
other  lands.  And  if  a  man  grant  common  of  pasture  to 
me,  for  my  beasts  ubiemique  averia  ma  ierini,  and  he 
occupy  one  hundred  acres  of  land  with  his  beasts,  and 
after  he  keep  no  beasts ;  yet  by  this  |Tant  I  may  keep  my 
beasts  in  those  one  hundred  acres.  But  if  he  grant  to  me 
common  of  pasture  for  my  beasts  wheresoever  his  cattle 
shall  go,  Sfc.  by  this  grant  1  shall  have  no  common  but 
when  the  grantor  doth  use  his  common  with  his  cattle,  4'c. 

By  the  grant  of  estovers,  will  pass,  houseboote,  faiay- 
boote,  and  plowboote.  But  if  a  man  grant  to  me  estovers 
out  of  his  manor,  I  may  not  by  this  grant  cut  down  any  of 
the  fruit  trees  within  his  manor  (o). 

If  land  be  granted  to  me ;  hereby  also  implicitly  is  a  Vhty. 
way  thereunto  granted  to  me  also.  *So  that  if  one  have 
twenty  aeres  of  land,  ^d  grant  me  one  acre  in  the  midst 
of  it,  hereby  inchuive  there  is  granted  me  a  way  to  it. 
**  And  yet  if  a  man  have  two  closes,  and  he  use  to  go  over 
one  of  them  for  his  ease,  to  the  other  dose,  by  a  new  way, 
and  after  he  grant  the  further  dose  cum  pertimeiUus ;  by 
this  grant  the  new  way  doth  not  pass. 

If  a  man  have  a  forest,  park,  chase,  vivary,  or  warren  Forest,  park, 
in  his  own  ground,  and  he  grant  this  forest^  park,  chase,  ^^^^^^9  warren, 
vivary  or  warren;  hereby  not  only  the  privilege,  but  the 
land  itself  doth  pass.     But  if  the  ground  be  another's;  or 
if  it  be  his  own,  and  the  grant  *  be  only  of  the  game,  4rc.      *  P.  97« 
in  these  cases,  the  land,  or  soil  itself,  will  not  pass. 

If  a  man  be  seised  of  a  river,  and  by  his  deed  doth  grant  Fbbing. 
Meparalem  ptMcariam,  or  aquam  mam  in  the  same,  and 
maketh  livery  »ecmidum  formam  charfa;  by  this  ffrant 
doth  pass  only  a  liberty  to  fish  within  the  water,  and  not 
the  soil,  nor  the  water  itself :  and  therefore  the  grantor 
may  take  water  still;  and  if  it  be  dry,  he  may  take  the 
soil  also.  And  if  one  grant  all  his  fish  in  his  pond;  by  this 
is  granted  a  power  to  come  and  fish  for  them;  but  the 
grantee  may  not  hereby  dig  a  trench  and  let  out  the  water 
to  take  the  fish,  albeit  they  may  not  be  otherwise  taken  (p). 


(m)  For  tbe  nature  and  different  kinds  of  estovers,  see  Co.  Lit  41  b.  the  same  estovers  that  tenant 
iar  Ufe  msy  have,  tenant  for  years  shall  have. 
{p)  See  contra,  page  S9,  note  (o). 
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If  one  be  toned  of  tventj  ae^et  •f  land,  andhe  gnat  to 
another  and  his  heirs  the  Testore,  or  the  herhage  of  it, 
and  maketh  livery  of  seisin  in  it  Kcuitdmm  formam  ckartoi ; 
by  this  grant  do  pass  the  com,  grass,  underwood,  sweepago^ 
and  the  like;  ana  for  these  things  the  grantee  may  have  an 
action  of  trespass  for  any  wrong  done  to  him  in  them. 
But  hereby  the  land  itself,  the  hoaaes^  and  great  trees 
thereupon,  and  mines  therein,  do  not  pais.  And  if  oae 
grant  the  bMrbage,  or  restore  of  a  wood ;  Jiereby  is  granted 
tile  grass  and  mderwood  only,  and  not  the  timber  of 
great  trees.  Bot  if  a  man,  so  seised  of  twenty  aerea  of 
land,  grant  to  another  the  |»rafUs  of  dns  land,  to  have  and 
to  hold  to  him,  and  his  heirs,  and  maketh  livery  iecwuliiai 
fommm  ekmrtm*,  hereby  the  Testure,  herbage,  trees,  mines, 
and  aH  whatsoer^er  paroels  of  that  htnd,  do  pass. 

If  one  grant  to  an«itiier  all  his  deeds,  or  all  his  mnni- 
meats;  hereby  will  pass  all  his  cfaarters,  ieofments, 
leases,  rrfoases,  confirmations,  letters  of  attorney,  and 
sne  iHLe. 

If  one  gireor  grant  to  another  saiain  botuif  or  all  his 
goods ;  by  this  do  pass  aU  his  moveaUe  and  immoveable, 
personal  md  veal  goods,  as  horses^  and  olhor  beasts, 
pfote,  jewels,  and  iMnsohold  stuff,  bows,  weapons,  and 
onch  like ;  and  his  money,  and  his  oam  growing  on  the 
ground,  also  aH  the  obligartions  and  bils  that  are  made  to 
hiiki,  and  in  his  own  name,  do  pass  by  this,  but  not  the 
debts  due  by  saoh  oUigations  and  biHs  {q).  And  some  say 
tbat  leases  and  terms  of  years  of  houses,  lands,  rents, 
commons,  Ssc.  rents  charge  for  years,  wardship  of  tenants 
in  capite,  and  by  knights  service,  and  the  interests  that  a 
man  hath  by  statute  staple,  statute  merdiant,  or  elegit,  do 
pass  by  this  grant;  bntofthis,  others  doubt.  And  if  a 
man  give  or  grant  to  aaoAer  smnta  oatmlia  nM,  or  all  his 
chattels;  hereby  doth  pass  as  much  as  by  the  grant  of  all 
his  eoods,  and  by  this  without  question  leases  for  years, 
4'c.  do  pass  (r).  But  by  neither  of  the  grants  do  pass  those 
goods  or  chattels  which  the  grantor  hath  by  dmivery,  in 
keeping  for  another,  or  the  like.  Neither  doth  any  estate 
of  inheritance  or  freehold,  or  the  charters  concerning  any 
freehold,  pass  under  *  these  words.  *  Neither  doth  any 
thing  in  action  (s),  as  debts  or  the  like,  nor  hawks,  hounds, 
poppinjaws,  or  tiie  like,  pass  by  this  grant*    ^  And  yet  if 
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(f )  If  a  mao  bas  an  obligation,  though  he  cannot  grant  the  thing  in  action,  yet  he  nmy  give  or 
grant  the  deed,  viz,  the  parchment  and  wax  to  another,  who  nray  caned  andnte  the  same  at  his  pleft- 
snre,  Co.  Lit.  tSS  b.  Money  doe  on  bond,  ia  a  ckoie  in  adios,  ao  called,  benute,  though  the  pr«* 
petty  Ui  a  debt  vefts  at  the  time  of  forfeitnre  mentioned  in  the  obligation,  yet  there  is  no  pottetnam 
till  recovered  by  a  due  coarse  of  law.  A  choae  in  action  stricdy  is  not  assignable  at  law.  Co.  Lit 
X14.  t66  a.  And  after  an  assignment  of  a  bond,  if  an  action  is  brought  on  it,  it  innst  be  hroagbt  is 
the  nanie  of  the  obligee :  and  for  this  reason,  the  power  of  attorney,  and  covenant  that  the  assignor 
(the  obligee)  will  not  release,  In  case  an  action  is  brought,  are  inserted  in  the  assignment  of  the  bond. 
But  though  a  eho§e  in  aetitm  cannot  be  assigned  to  a  common  person,  yet  it  mav  be  to  the  king,  i  P.  W. 
S59.  The  king  may  by  his  prerogative  assign  a  chote  in  actum  to  A,  and  it  will  be  a  good  assignment ; 
but  if /4.  assi^:ns  it  over  to  any  other  person,  that  asAignrnput  will  be  void.  Cro.  Jac.  180.  A  court  of 
equity  however  will  protect  an  assignment  of  a  ekn»c  in  action.    3  P.  W.  <00. 

(r)  iMkst*  tbt  yean  do  not  pass  by  a  gpani  of  eiimia  bona ;  but  otherwise  in  a  will,  the  eivil  lav 
bring  the  guide ;  by  two  judges  against  one,  Cro.  Elis.  386.  Portman  v.  IVIIUm, 

{$)  Though  things  .n  action  will  not  pass  at  law  by  the  grant,  yet  in  aauUy  they  will.  See  RiaU  v. 
Rett,  lAtk.  164.  /ew^arj 

an 
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3Jae.  Kelw.  ^^  exeeiil»r  grant  cimdm  ioma  if  esfolb  t«a;  lierebjr  tli^ 
64.10.  Co.  4.1.  goods  and  chatteb  he  hath  as  exeeator,  as  well  as  hb  other 
Per  Flemning  goods  and  chattels,  will  pass.  And  if  one  grant  all  his 
JM^rJac*       leases  for  years  whioh  he  hath   by   any  eonveyaaces; 

hereby  the  leases  for  years  which  he  hath  as  «xeciitofv 

9A  weU  as  other  leases  for  yean,  will  pass. 
Xfyx  S9.  If  one  grant  to  another  all  his  ntensns ;  hereby  wffl  pass  UtensUa. 

all  his  hoosehold  staffs  hat  not  his  plate,  jewds,  or  any 

snch  like  tUng. 
C».«i)ierLit.       If  a  man  be  seised  of  land  in  fee-Biniple»  or  for  Ufa,  Grant  of  sH  a 
M5.  lit.  sect,  and  hatre  an  estate  in  it  for  years,  by  statute  tterchant,  man's  esute, 

SiicTiTTdS.  »**F^?»  i^^^  ^  ^^  **®5  and  he  grant  all  his  estate,  or  ^^^  *^ 
all  his  right,  or  aD  his  title,  or  all  his  interest  of  and  in 
the  land ;  by  this  grant,  all  his  estate,  and  as  tnneh  as  h0 
is  able  to  grant,  doth  pass  (f).    And  if  tenant  for  life  cf 
land,  the  remainder  to  the  stranger  in  tail,  the  lemaiBder 
to  the  right  heirs  of  the  tenant  for  life,  do  grant  by  thesis 
words ;  hereby  both  his  estates  do  pass.    Ami  if  a  tenaot 
in  tail  grant  all  his  estate  in  the  land ;  hereby  there  dotk 
pass  as  mneh  as  he  can  grmit.    And  all  these  words  also 
do  carry  and  pass  reversions,    as  well  as  possession. 
And  if  a  man  have  a  term  of  years  of  land,  and  he  grant 
his  term;  hereby  doth  pass  the  term  of  years,  and  att  faia  . 
estate  and  interest  of  the  land. 
FSti.Brie^  And  nota,  that  by  all  these  names  these  things  mny  he.  Note, 

ist.  granted;  and  that  for  snch  things  as  are  grantable  with<mt 

deed,  when  they  pass  by  a  verbal  grant  in  any  of  these 
words,  the  words  shall  have  the  same  exposition  as  they 
have  in  deeds. 
H.  %.  If  one  grant  all  his  goods  in  snch  a  place  n  qiuBfrnetuU. ; 

by  this  grant  nothing  doth  pass  bnt  the  goods  that  are  in 
such  a  place  at  the  time  of  the  grants  and  not  any  other 
goods  that  shall  be  there  afterwards^ 
Bfo.  Doiie,io.    '  If  two  men  have  goods  in  comnron,  and  have  other 
goods  severally,  and  they  give  me  all  their  goods,  by 
this  grant  is  given  all  their  goods  they  have  in  common, 
and  likewise  all  the  goods  they  have  in  aeveralty. 
nov.171.140.       I^  ^^o  tenants  in  common,  or  others  severally  seised  of 
Co.  10. 106.      land,  join  in  the  grant  of  a  rent  of  twenty  shillings,  or  « 
horse,  out  of  the  land  whereof  they  are  so  seised;  by  this 
grant  the  grantee  shall  hitve  two  twenty  shillings,  or  two 
horses  (a). 
Bn.Gfauit64.       I^  ^  >&>i^  grant  a  rent  of  ten  pound  to  me,  to  have  and 
to  hold  during  my  life  and  my  wife's  life,  and  after  the 
death  of  my  wife,  a  rent  of  three  pound  to  mo  for  my  life ; 
in  this  case,  if  my  wife  die,  I  shall  have  both  the  rents. 
Bat  if  there  be  any  words  of  restraint  or  determination  of 
the  first  rent,  it  may  be  otherwise. 
»j!I^'r^'       If  one  seised  of  a  garden  plot  in  the  paruhof  Sak,       F.  £0. 
Borton  o.'    *     ^^^  grant  it  to  B.  for  ten  years,  whieh  being  expired,  he 
Brown.  '  doth  grant  his  garden  plot  to  C.  for  twenty-^ne  years,  and 

(I)  Bat  to  puf  the  fee-simple  lando  absolutely,  appropriate  words  most  be  made  use  of  in  the 
grant,  as  to  the  fi^rantec  and  his  heirs. 

(a)Tiiiai»  according  to  the  maxim  of  law,  that  every  man's  grant  shall  be  taken,  by  constmction  of 
bw,  nost  forcibly  against  himself,  Co.  Litt.  183  a.  But  if  they  reserve  twenty  shiUings  upon  a 
lease,  tboy  shall  have  only  one  twenty  shillings.    Finclt's  Law,  63, 

a  doth 


EXPOSITION  OF  DEEDS.  chap,  n 

C  doth  build  a  house  npoa  part  of  it,  and  leaToth  the 
other  part  ia  a  garden  plot  still,  and  after  the  twenty-one 
years  ended,  the  lessor  doth  grant  to  />.  totam  illam  pedr 
amjwdi  rive  gardin*  piotf  fmper  in  temura  de  B.  4"  >*mi^ 
de  (L  lying  in  the  parish  of  Sale,  by  this  grant,  the  house 
newly  built,  and  the  plot  of  garden  doth  pass. 

If  one  grant  his  manor  of  Dale^  in  Dakt  which  in  truth  Bro.Graiit,5i 
doth  extend  into  Dale  and  Sale;  in  this  case  no  part  of  the  ^  ^^"^  '^ 
manor  that  doth  lie  in  Sale  shall  pass.    So  if  one  grant  all 
his  tenements  iaDale;  hereby  none  of  the  tenements  in 
Sak  will  pass.    So  if  Uie  manor  lie  within  the  parishes  of 
A.  B.  ana  C  and  the  grant  is  of  the  manor  of  Dale,  lying 
withm  the  parishes  of  if.  and  B, ;  by  this  grant  no  part  of 
the  manor  lying  in  C  will  pass  (w).     But  if  one  sebed  of  Co.  i.  46. 
the  manors  of  A.  snd  B.  in  the  county  of  C  grant  thus, 
tatum  UludManenum  deA.SrB.  eum  perM in  com'  C.  or 
Mum  iUad  Manenum  de  A.  cum  B.  in  com*  G.  by  these 
grants,  in  case  of  a  common  person,  both  the  manors  will 
pass. 

If  one  grant  all*  his  lands  in  Dale,  which  he  had  of  the  Bro.  Grant, 
gift  ofLS,;  by  this  grant  nothing  will  pass  but  that  which 
he  had  of  the  gift  of/.  S.  But  if  one  grant  all  his  lands 
in  Dale,  called  Hodyte,  which  he  had  of  the  gift  of  /.  & 
by  this  grant  all  that  which  is  called  Hodgee  shall  pass, 
albeit  the  grantor  had  it  not  of  the  gift  of  /.  S, 

li  one  grant  all  hu  luids  in  the  occupation  of  /. S.i  by  ^^^^^?|^ 
his  grant  doth  pass  not  only  such  lands  as  /.  S.  doth  occupy  ^^i^** 
by  ri^t,  but  also  such  lands  as  he  doth  occupy  by  wrong, 
and  not  only  the  lands  whereof  he  hath  some  estate,  but 
also  such  lands  as  whereof  he  hath  the  pasturage  only. 

If  one  grant  all  his  lands  in  B.  and  ekewhere  in  the  *  J^-  Br. 
county  of  5.  in  the  tenure  of  /.  S  by  this  grant,  nothing 
doth  pass  but  that  which  is  in  the  tenure  oi  L& 

If  one  grant  his  manor  of  &  nee  non  cmnee  marieeoi  sna  Adjadgeii, 
deS.  ae  omnia  terra,  tenementa,  ^4^.  in  S  ^aliHdief  ^^^^^ 
Maner'  epedan'i  by  this  grant  the  marsh  doth  pass,  though  ^^  ^^  4^^' 
it  be  no  part  of  the  manor. 

If  «ne  grant  all  his  demesne  lands  of  his  manor  of  Dale, 
4^.  it  seems  by  this  the  customary  land  parcel  of  the  ma- 
nor, held  by  copy,  doth  pass. 

If  one  be  seised  of  tithes  which  did  belong  to  an  abby.  Adjudged  Hit 
partof  which  were  gathered  by  the  almoner,  and  part  not,  Baker*aca$c. 
and  he  grant  omnes  Sf  omnimodas  decimae  granonm,  Sfc. 
infra  dominium  pradic^  4*  predncf  ^usdem,  in  dicf  Oomif, 
ae  omne$  alias  decimas,  proficua  ^  commodUatee,  Sfc.  infra 
dominimm  predict  ^  dUs^  MomaUer\  ^e.  tpecUaCifqwe  nuper 
per  £leemozinaf^  ejusdem  Hionasterii  collect  Jver*;  by  this 
grant  shall  pass,  all  the  tithes,  as  well  those  that  were 
^P..100.  *  collected  by  the  almoner,  as  those  which  were  not,  and 
^oae  words  qM4B  per  Eleemozinaf^ 9  Sfc.  shall  refer  only  to 
the  last,  and  not  to  both  sentences. 

■  ■  '  ■■■   ■  l^■■■  .  ^  ■  t 

{w)  Aa  It  seems  that  t  manor  may  be  severed  by  the  act  of  the  party,  at  least  where  tlie  lord  eaa 
hold  his  court  in  any  part  of  the  manor,  (see  Cro.  Eliz.  IB  &  39,  and  I'Leon.  f6  ;  bat  also  ace  Wark. 
on  Cop.  16),  the  above  doctrine  is  probably  a  sound  one,  provided  U  was  clearly  ttie  intenrlon  of  dis 
parties  tltat  the  entirety  of  the  manor  should  not  pas^ii;  tint  on  tlie  other  hand  if  tlie  intention  cl€ail|( 
was,  tJiat  tlie  entirety  slionld  pass,  then  probably  the  words  of  n^straint  would  be  eoasidi-red  aa  le* 
pii§;iMiit  to  the  operation  of  the  words  **  a//  that  the  manor  of  Da/f"  generally. 
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Dierro.  if  one  grant  all  his  lands  in  IX  contaming  ten  acres, 

whereas  in  tmth  his  lands  there  do  contain  twenty  aeres^ 
by  this  grant  the  whc^  twenty  acres  will  pass. 
j^  70;  If  one  grant  the  scite  of  an  abby»  Sf  omnia  terras  prof 

jfoHurat  if  iubscrijri^  eu.m  periinet^  di^  Monaster'  perHnetC 
4^.  wt»  soch  a  tlung^  ana  such  a  thing,  Sft,  by  this  grant, 
tiie  grantee  shall  have  all  the  lands  belonging  to  the  mor 
nastery,  and  viz.  shall  relate  to  Subscript  only,  and  not  to 
OMiiMt.  See  more  in  GraniL  infra,  numb.  4,  md  inTeata- 
ment,  at  numb.  8.  and  in  Fine,  at  numb»  8. 
Ct.  10. 106.  The  exception  is  always  taken  most  in  favour  of  the  In  th«  excep- 

14  H.  8. 1.11.  feoffee,  lessee,  ^e.  and  against  the  feoffor,  lessor.    And  tioo^andhow 
"•  yet  it  is  a  rule,  that  what  will  pass  by  words  in  a  gnmt,  ^^^f'  ^ 

will  be  exoepted  by  the  same  words  in  an  exception.    And  ^^  iq  tiie  thinf 
it  is  another  true  nde,  that  when  any  thing  is  excepted,  aU  exeepied. 
things  that  are  depending  on  it^  and  necessary  for  the  o1>- 
taming  of  it,  are  excepted  also :  as  if  a  lessor  except  the 
trees,  he  may  bring  his  ehapmaix  to  view  them  if  he  desire 
to  sell  them,  and  he,  ot  the  vendee,  may  cut  them,  and 
take  them  away.    And  by  such  an  exception,  the  lessor 
will  hare  the  boug^,  iruit,  herons,  and  hawks,  that  breed 
in  tftem,  ^c. 
Berk.  teet.  If  a  man  be  seised  of  a  fishing  from  such  a  place  to  such 

646.  Fits.  ai  places  and  kaAh  a  mill  upon  the  water,  and  he  grant 
Asns.  316.  tatam  partem  sntan  pisearies  de  jD.  qvatemu  terrtB  suce  se  ev< 
t^ndunif  sahotamei^simjfnamskmdmi:  this  exception  doth 
not  take  away  the  fishing  of  the  grantee  in  the  millrpond,' . 
hnt  it  shall  have  relation  only  to  the  pool  to  repanr  the 
mitf  . 
HU.  16  Jac.  If  a  man  seised  of  a  manor  make  a  lease  of  it,  except- 

Jvta»^  ing  all  the  saleable  underwoods,  now  growing,  or  whiek 

^^^*  hereafter  shall  grow  on  the  premises,  which  have  been 

usually  sold  by  we  owners  of  the  manor,  with  free  entry, 
egress  and  regress,  lor  the  felling,  making,  and  carrying 
away  of  the  same,  at  times  oonvenient;  in  tins  case,  the- 
sott  is  not  excepted  by  reason  of  the  subsequent  words. 
Dier  58.  If  one  be  seised  oi  a  manor,  and  make  a  lease  of  it  cvm 

pertinen!  una  cum  columbar^  ae  reddif  tenenHum,  deeimis 
fparbarum^  JkUbuSf  heriot,  perquisif  Cur'  Sf  Mis  omnibus 
prqfieuiSf  Advoeae^  Eecksks  if  wreec^  emcepf,  in  this,  the 
exception  doth  begin  at  Adoocat^  £oefett«,  and  doth  except 
that  also  which  foUoweth,  and  no  more. 
KcrtM.  If  one  grant  lands  in  fee,  excepting  the  trees,  or  any  f .  In  the  tiuM^ 

other  Uiing,  to  the  grantor,  wiAout  saying  [and  to  his 
heirs ;]  by  this  exception,  the  thing  excepted  is  severed 
only  for  the  life  of  the  grantor,  and  then  it  shall  pass  with 
,  the  rest  of  the  things  granted.    But  if  the  thing  be  excepted 

indefinitely,  without  saying  [for  the  life  of  the  grantor, 
4*0.]  nor  how  long,  this  shall  be  taken  to  be  an  exception 
during  the  estate. 

The  habendum,  as  all  other  parts  of  a  deed,  for  the      F-  lOl* 
most  part,  shall  be  taken  most  strongly  against  the  grantor,  ^^  ^^J^^" 
and  most  in  advantage  of  the  grantee;  yet  so  as  withal  it  JjJ^of  the^*" 
shall  be  construed  as  near  the  intent  of  the  parties  as  may  estate,  and 
be,  as  in  all  the  cases  following  doth  appear.  how  that  shall 

f»  SSTm  If  land  be  given,  or  granted,  to  one  habendum,  or  to  be  takea. 

have  and  to  hcSd,  to  him  and  his  heirs,  so  long  as  he  pay 
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j620  yearly  to  /.  S.  and  his  heirs,  or  so  long  as  such  a  tree 
Fc«-slmple.  doth  stand,  or  the  like ;  this  is  a  kind  of  fee  simple,  bat  it 
is  limited  and  qualified,  and  determinable  upon  this  con- 
tingent And  yet  this  may  become  a  pure  fee  simple,  for 
if  land  be  granted  to  one  and  his  heirs,  until /.iSL.  pay 
^100  and  /.  S,  die  before  he  pay  it,  in  this  case  the  ea- 
tate  is  become  a  pure  fee  simple. 

If  lands  be  given  or  granted  to  a  man,  to  have  and  to  Co.  niperlit 
bold  to  him  and  his  heirs,  this  is  a  fee  simple,  pure,  abso-  a,  9.   LiL  i. 
lute,  and  perpetual ;  and  this  is  made  by  these  words  [his  ^^  J^ 
heirs];  for  it  is  a  general  rule  that  these  words  [his  heirs]  t^g^  ^^^  ^^^^ 
(x)  only,  make  an  estate  in  fee  simple  in  all  feoffments  and  39  h.  6. 58. 
grants.     But  this  rule  hath  many  exceptions :  for  if  feoff-  Plow.  is.  Bra 
ment  of  land  be  made  to  /.  S,  Sf  heredilnu,  without  the  ^h";^,^ 
word  [suig]  this  is  a  fee^simple  :  and  yet,  if  the  grant  be  to  q^  np^ut 
/.  5.  and  /.  />.  ^  heredilna,  without  this  word  [mis]  contra^  15.* 
for  this  is  only  an  estate  for  their  lives  (y).  And  if  lands  be 
given  to  a  Bishop,  Parson,  or  the  like,  to  have  and  to  hold 
to  him  and  his  successors ;  this  is  a  fee  simple.     And  if 
lands  be  given  to  a  Mayor  and  commonalty,  or  other  cor* 
poration  aggregate,  generally^  without  the  word  siioost* 
Man,  or  any  other  word,  or  if  lands  be  given  to  such  a 
corporation  for  their  lives,  this  is  a  fee  simple.    But  if 
land  be  given  to  a  Parson,  or  the  like,  to  have  and  to  hold 
to  him,  without  saying  how  long;  or  to  have  and  to  hold 
for  life;  by  this  he  hath  no  more  but  an  estate  for  life (2)* 
*  And  if  lands  be  given  to  the  King  generally,  without  any  »Co.  6.  n. 
other  words;  this  is  a  fee  simpto.    ^  So  if  one  grant  Dee  super  lit  9. 
4*  ecdence  de  D;  it  ia  said  this  is  a  fee  simple  in  the  Par*  glf  ^*]]'^^^ 
SOB  of  D.    So  ahu)  of  a  grant  Eocktut  de  />.  per  Tkime  h  3^  '9l|.4. 
hut.    So  if  a  grant  had  been  to  tiie  Monks  of  such  a  84l33H.fi.10w 
house,  it  had  been  a  fee  simple  in  the  house.    And  in  like 
manner  it  is  in  other  cases :  ^as  if  one  recite,  that  B.  hath  «Co.iiipcrLit 
enfeoffed  him  of  white  acre,  to  have  and  to  hold  to  him  SLA"*  ^  ^ 
and  his  heirs,  and  then  he  saith  ftirther,  that  lis  fully  as  ^4h.4.35. 
B,  hath  given  white  acre  to  him  and  his  heirs,  he  doth 
grant  the  same  to  O.  by  this  C  the  grantee  hath  the  fee 
simple  of  this  acre.    And  if  one  grant  two  acres  to  A,  and 
jB.  to  have  and  to  hold  the  one  to  A.  and  his  heirs,  and 
the  other  to  B.  informd  predict  &  {a) ;  by  this  jB.  hath  a  fee 
simple  in  this  other  acre;  for  an  estate  in  fee  simple,  fee 
tail,  or  for  life,  may  be  made  by  such  words  of  refer* 
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(jr)  It  would  appear  from  what  is  said  bj  Lord  Oolee,  that  tiie  frrant  ouist  be  to  him  and  Ids  bein 
in  the  plural,  and  that  to  him  and  his  heir  10  the  singubr  will  not  give  more  than  an  estate  for  life; 
but  this  doctrine  stands  opposed  bv  several  authorities,  and  cannot  be  considered  as  law;  oatlM 
contrary  it  appears  to  be  clear,  that  the  word  heir  in  the  singular  nnmber  will  operate  in  a  deedas  wdl 
a«  in  a  will  ia  the  same  way  with  the  word  heirB  in  the  plurals  See  T.  Jones,  111.  Oodb«  155.  Os. 
Elic.  313.  Bnrr.  4  part,  vol.  i.  p.  38.  Robins.  Oav.  95.  9  Vem.  3f5. 

<i|f)  According  to  the  more  liberal  construction  which  now  prevails  in  tiie exposition  of  dtitd^^  there 
is  little  doubt  but  the  word  sirts  would  be  supposed  to  have  been  omitted  by  mistake  and  wonld  ks 
aappliedff    See  supra,  page  86,  Dote(d). 

(z)8ee  the  distinction  between  a  corporation  agi^rej^te  and  a  corporation  sole,  in  respect  ef 
the  estate  tliey  respectively  tal^e  by  a  grant  to  which  the  word  sacoesiPrt  is  omitted,  ezplalacd 
iv  Co.  Lit.  94  b. 

(a)  If  lands  were  limited  to  A.  for  life,  remainder  to  B.  in  tail,  remainder  to  C.  tn  fvrmik  ptedktit 
the  limitation  to  C.  would  be  void  for  uncertainty,  for  it  could  not  be  said  whether  it  was  intended 
t*  |fve  C  en  estate  equal  to  tlie  on«  given  to  B.  or  only  equal  to  the  one  given  to  A. ;  bnt  if  lb*  lisii* 
lation  t9  C.  was  ia  eadim/ormA^  then  C.  would  take  an  estate  tail ;  as  tlie  words  in  eodfat/anaS  rcftr 
Id  the  efuie  immediately  before  limited,  viz.  the  estate  tad  to  B,    tfee  1  Inst.SO.  • 
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ence  (&)«  Abo  if  a  rent  be  granted  between  parceners  for 
to  make  an  eqnality  of  partition,  And  it  be  granted  gene- 
rally, and  witiiont  anv  words  of  heirs,  yet  this  is  a  fee- 
simple  (c).  So  where  lands  are  given  in  Frankalmoi^ne  (d). 
And  so  *  also  it  is  in  the  cases  of  a  release  of  right,  a  fine  •  P.  102. 
and  a  recovery. 
,S^  H.  8.  i7.  If  one  give  or  grant  land  to  another,  to  have  and  to 

Ut.  sect  31.     \io\^  to  him  and  his  heirs  males,  or  to  him  and  his  heirs 
'     '       females ;  in  both  these  cases,  there  is  a  fee-simple  made  (e), 
but  otherwise  it  is  when  these  words  are  in  a  will,  for  then 
it  is  bat  an  estate  in  tail  only  (f). 
35  H.  6. 5.  If  one  grant  land  to  one,  to  have  and  to  hold  to  him 

'  and  his  right  heirs ;  by  this  he  hath  a  fee-simple.     And  so 
it  shall  be  taken  if  it  be  by  fine.    So  if  one  grant  land  to 
Co.  saper  Lit.  /.  S*  for  life,  the  remainder  to  the  heirs,  or  to  the  right 
St.  Co.  i.j9d.    heirs  of  /.  S,  this  is  a  fee-simple;  so  if  one  make  a  feoff- 
^'  ment  in  fee  to  the  use  of  himself  for  life,  and  after  his 

death  to  the  nse  of  his  heirs ;  this  is  a  fee-simple* 

If  one  grant  land  to/.  S.  to  have  and  to  hold  to  him, 

and  the  heirs  of  LS,;  this  is  a  fee-simple,  and  all  one 

with  a  grant  to  /.  S.  and  his  heirs. 

so  H.  6.  55.  I^  ^'^^  grant  land  to  another,  to  have  and  to  hold  to  him 

Co.  super  Lit.  for  twenty  years,    and  that  after  the  twenty  years,  the 

<17.  grantee  shall  have  it  to  him  and  his  heirs  by  £10  rertt, 

and  give  livery  of  seisin  :  by  this  the  grantee  shall  have  the 

fee-simple. 

Co.  1. 91.  Dier       If  one  grant  land  to  the  wife  of  /.  S.  to  have  and  to  hold 

336.  Co.  foper  ^  her  for  life,  and  after  to  /.  5.  in  tail,  and  after  to  the 

**•  right  heirs  of  /.  S.  by  this  /.  8.  hath  a  fee-simple  (g).    And 

if  one  grant  land  toil,  for  life,  the  remainder  to  B.  for 

life,  the  remainder  to  the  right  heirs  of  A.;  by  this  A. 

hath  a  fee-simple. 

Bro.  Esutes,        If  land  be  granted  to  a  man  and  his  wife,  to  have  and 

^'  to  hold  to  them,  and  the  heirs  issuing  of  them,  it  seems 

this  is  a  fee-simple,  and  not  a  fee  tail. 
Co.  s.  21.  24.         If  land  be  granted  to  one  and  his  heirs,  by  the  premises 
•nper  Lit.  «i,     Qf  n  deed,  to  have  and  to  hold  to  him  for  life ;  by  this  he 
1     .  6.  7.       1^^^  ^  fee-sim  pie  (A).  So  if  by  the  premises  of  a  deed,  land 


'  (6)  Therefore  if  a  father  enfeoffs  his  ton  to  hold  to  him  and  his  heirs,  and  the  son  enfeoffs  the 
lather  as  liiUy  as  the  father  enfeoffed  him,  a  fee-simple  will  pass  to  the  father.  See  l  lost.  9  b,  a.  ^. 
lo  oomtmiog  limitations,  they  may  be  construed  by  inference  as  well  as  by  reference,  especially  in 
yfUUm  Thus  where  an  estate  was  devised  to  all  and  every  the  child  and  children  of  A,  B»  equally, 
share  and  share  alike,  (wltl|ont  saying  for  what  estate)  and  if  there  should  be  but  one  such  child,  then 
to  such  only  child^  his  or  her  heirs  and  assigns  for  ever ;  and  it  was  held  that  all  the  children  took 
estates  In  fee,  as  it  was  to  be  inferred  that  the  intention  was,  that  each  of  the  children,  if  more  than 
•one,  should  take  for  the  same  estate  as  an  only  child.    Ste  Doe  v.  Mariiity  4  T.  ft.  39. 

(r)  Because  the  grantor  hath  a  fee-simple,  in  consideration  whereof  he  granted  the  rent.  Co. 
Xitt.  10  a.    Plowd.  134  b.. 

{dy  For  the  doctrine  of  frmikalawigiie,  see  Co.  Litt.  93  b.  The  statute  of  it  Car.  i.  c.  24,  doM 
not  m  the  least  vary  the  tenure  in  fr<mkalmoifne,  but  expressly  saves  it. 

(«)  SteA^rmkum  v.  Ttciggy  Cro.  Elis.  478;  bat  see  also  J9<rci^#ni*e  cose,  7  Rep.  41,  which  does  not 
^tly  accord  with  the  above  doctrine. 

(/  )  For  the  operation  of  words  in  a  will,  as  to  what  estate  passes  by  them,  whether  in  fee,  in 
or  for  life,  see  fully  in  the  chapter  on  Testaments. 

igy  A  fee-simple  in  remainder  expectant  upon  the  estate  tail  limited  to  himself. 

<A)  But  if  the  habaidum  had  been  to  him  for  th^  life  of  a  third  person,  thea  it  would  have  be^n 
IEpo4«  as  Aere  would  have  been  'no  repugnancy,— On  the  subject  of  repugoaacy  hetwten  the  4a- 
S€mdMm  and  the  premises,  94e  lopra,  page  75f  n>  (a). 
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If  lands  be  granted  ioL&ei  heredibm de eaiwmr$  ffr^  C^nperUt 
creatit ;  by  this  the  beira  that  shall  he  begotten  afterwards  to. 
shall  take  (y).    And  if  lands  he  granted  to  LS.  et  hertdHms 
deeorpinrevrocrettnidu;  by  this  the  heirs  of  his  body  before 
begotten  shall  take  per  jfonmam  dam  as  well  as  those  that 
shall  be  begotten  afterwards. 

If  one  grant  to  /.  &  that  if  he  and  the  heirs  of  hia  body  Co.gaperm, 
be  not  yearly  paid  £40,  that  he  or  they  shall  distrain  in  t46. 
the  lands  of  the  grantor;  by  this  the  grantee  hath  an  estate 
in  tail  in  the  rent:  and  if  he  grant  to  /.  S.  that  if  he  $oA 
his  heirs  be  not  paid»  Ae.  that  he  or  they  shaU,  Sec.  he 
hath  a  fee  simple  m  the  rent  (z). 

If  one  give  or  grant  land  to  another,  to  have  and  to  hold  ^^  "^t.  tss. 
to  him  for  life;  or  to  him  and  his  assigns,  and  say  not  ^',^*'*^ 
how  long,  nor  for  what  time ;  and  the  grantor  make  Kvery  Pbch^iaw60. 
of  seisin  according  to  the  deed;  by  this  the  grantee  hatk  Co.  taper  Lit 
an  estate  for  his  own  life  (a).    Bat  if  no  litery  of  seisin  be  9.  Dier  sor. 
made,  no  estate  at  aU,  but  an  estate  at  will,  doth  pass  by  ^*  ^*  <^ 
this  deed  (k).     And  if  he  Aat  doth  grant  the  land,  be  but 
a  lessee  for  years  of  the  land,  and  he  make  no  Krery  ef 
seism  npon  the  grant ;  by  this  his  term  of  years,  and  that 
estate  which  he  hath,  is  granted.    Bnt  if  be  make  livery 
of  seisin  upon  the  grant,  then  an  estate  for  the  life  of  the 
Forfeitoie.       grantee  will  pass,  and  it  is  a  forfeiture  of  the  estate  of  7  Ast.  pL  n. 
lessee  for  years,  of  whidi  he  in  reversion  may  take  pre- 
sent advantage.    And  if  one  grant  to  another,  common  in 
hss  land  when  he  doth  put  in  his  own  beasts,  or  estovers 
in  his  manor  when  he  cometh  there,  and  say  no  nuire,  by 
this  it  seems  the  grantee  hath  an^  estate  for  life* 
P.  106.  If  one  grant  land  to  /.  8.  to  have  and  to  hold  to  him,  Co.  5.  iif. 

or  his  heirs,  in  the  disjunctive ;  this  is  but  an  estate  Ibr  ivpcrOit*  8. 
life,  and  no  more  (c).    So  if  one  grant  lands  to  /.  &  to 
have  and  to  hold  to  him,  and  his  heir,  in  the  singular  numr 
ber ;  by  this  /.  S.  haUi  only  an  estate  for  life,  and  no  fee 
simple  (</). 

If  one  bargain  and  sett  land  to  anoliier  for  money,  and  Co.  i.  er.  lao. 
limit  no  time,  and  express  no  estate ;  by  this  the  bajqiptfnee  ^^w*  ^9. 
shaH  have  only  an  estate  for  life.    But  otherwise  it  was 
before  the  statute  of  uses,  for  then  it  had  been  a  foe  simple* 

(y)  The  heirs  bom  before  m  well  u  those  bom  after  shall  take.    See  snpra,  page  lOS,  note  (I). 

(z)  See  further  what  words  make  ao  estate  tail.  Com.  Dig.  Estates  (B.  3.)  Yin.  Abr.  EsSafte,  (IL) 
Bac.  Abr.  Estate  in  Tail  (B.);  and  see  snpia,  pages  98  and  49,  notes  (q)  and  (r>,  on  estates  tail 
«r  propwtoatf  viri  and  jtx  prmntiwe  eonna.  It  may  be  proper  to  observe,  that  in  marnage  articles  and 
wills  directiDg  settlements,  words  which  in  a  6nal  legal  instrument  would  have  created  an  estate 
tail,  will,  in  order  to  effect  tlie  intention  of  the  parties^  be  constmedto  gire  a asere  Kfo  estate;  and 
In  the  settlemeot  made  in  pnrsnance  of  such  articles  or  will,  a  mere  life  estate  nasi  be  bnkwd.  B«t 
on  these  subjects  see  Treatise  on  Settlements,  pages  99,  195,  and  469. 

(a)  That  is,  if  the  grantor  has  an  estate  which  enables  him  to  make  sodi  a  grant.    Co.  Lit.  A%>  SaS 
if  tenant  in  tail  or  tenant  for  his  own  life  makes  snch  a  grant  eeneraliy,  with  livery,  tlie  graatne  ahall 
have  tlie  land  bat  daring  the  life  of  the  grantor,  for  that  is  the  greatest  estate  he  can  laarfally 
bat  if  the  king  mnts  lands,  or  rent,  and  lupits  no  es^te,  the  grantee  does  aot  take  any  ^ 
freehold.    Roll.  Abr.  Estate  (0> 

(fi)  Qnery  of  this,  in  ciise  the  instrament  icoald  operate  in  any  other  way-^-as  the  grant  of  a 
aion  iexpectant  npon  a  life  estate  or  term  of  years;  as  a  bargam  and  sale  if  enrolled  and  there  was  % 
peeiQidarv  consideration  or  money's  ifirorth ;  ori^  a  .covenant  to  stand  seised  if  tbere  was  the  pon^^das^^' 
^^on  of  blood. 

(c)  It  is  conceived,  that  if  a  ease  so  circumstanced  shonld  now  arise  the  word  ^^er"  woaid  bai 
^omtnied  conjnoptively,  and  the  party  ^QuMi  lajie  an  ^Me  }tt  fjsfi.    See  ^opray  pajge  8^  npic  (tl)« 
^)  S.^  H^ffh  psge  m,  »9^  i^> 

If 
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Co.  1. 6fi.  f f  lands  be  granted  to  /.  8.  for  life,  md  after  to  tfie 

next  heir  male  of  /•  5.  and  the  heirs  males  of  the  body 

of  snch  next  heir  male ;  by  this  /.  8,  hath^bnt  an  estate  for 

life.    But  if  it  be  to  the  next  heirs  males  of  /.  S.  it  is  an 

intail  (e). 

so  H.  6.  S3.  If  one  grant  land  to  L  S,  to  hare  and  to  hold  to  him  in 

fee  simple,  or  in  fee  tail,  without  sayii^  [to  him  and  his 

heirs,  or  to  him  and  his  heirs  males,  or  the  liice]  this  is 

bnt  an  estate  for  life,  and  no  more.    So  if  one  grant  land 

to  /.  5.  to  have  and  to  hold  to  him  and  his  seed,  or  to  him 

and  his  issues  generally,  without  more  words ;  by  this  is 

Co.  nper  lit.   made  only  an  estate  ibr  life.    Bnt  in  the  constroction  of  a 

«.  10,  ^i[|  ij,^  ig^  ig  otherwise,  in  most  of  these  cases.  ^iU- 

MH.8.55.  If  lands  be  granted  to  two  et  keredibus  without  this 

word  [iuis]  by  this  they  have  an  estate  for  their  lives  and 

no  longer  (/). 

Ctt-5.iif.  u        If  one  grant  lands  to  /.  S,  to  have  and  to  hold  to  him 

149.  and  his  heirs  for  his  own  life,  or  Ibr  tiie  life  of  /.  1>. ;  by 

Uns  /.  8,  hath  an  estate  for  life  and  no  more. 
Co.  4w  29.  I^  one  grant  lands  to  A,  and  B,  habendum  Mi  et  suht 

nper  lit.  1. 8.  omittmg  all  other  words ;  or  to  have  and  to  hold  to  them 
and  their  assigns;  by  this  they  have  an  estate  for  Kfe  only. 
So  if  lands  be  granted  to  any  natural  person,  to  have  and 
to  hold  to  him  and  his  successors ;  by  this  he  hath  only  an  , 

estate  for  his  life. 
Co.  8.  96.  I^  one  grant  his  lands  to  /.  8*  to  pay  his  debts,  to  have 

and  to  hold  to  him  generally,  without  limiting  any  estate ; 
in  this  case  /.  8.  hath  an  estate  for  life  only  (^  ). 
Dicr  iBd.  I^  lands  be  granted  to  A.  and  B,  to  have  and  to  hold  to 

them  for  their  lives,  to  the  use  of  C  for  his  life ;  by  this 
C  hath  an  estate  for  his  life ;  by  this  C  hath  an  estate  for 
his  Hfe  if  il.  and  ^.  Mve  so  long. 
Lit  wet.  613.       I^  &  tenant  in  tail  grant  totum  tiatum  mum ;  by  this  the 
Co.  1. 53.         grantee  hath  an  estate  for  the  life  of  the  grantor,  and  no 
5JW  lit.  345.  longer  (A).    And  if  a  lessee  for  life  grant  all  his  estate ; 

t^  can  lawfully  grant 

If  a  man  have  a  s<»  and  a  daughter,  and  die,  and  lands 

be  granted  to  the  daughter  and  the  heirs  females  of  the 

body  of  the  father;    it  seems  hy  this  she  hath  only  an 

estate  for  Ufe. 

Co.  taper  lit       I^  one  grant  land  to  ano&er,  to  have  and  to  hold  to  her 

«.  2^  t35.     while  she  shall  Irve  sole,  or  during  her  widowhood,  or  so 

lonff  as  she  shaU  *  behave  herseSr  well,  or  so  long  as  she      •  P.  107. 
shall  dweK  in  sueh  a  house,  or   so  long  as  she  shall 
pay  £10  yearly,  or  so  long  as  the  coverture  between  her 


<■    tn 


(e)  See  Ffeafoe's  Contingeiit  Rewaindera,  6th  edit.  150,  et  in/r«,  for  case*  simaar  to  the  above. 

Z^B^lmiiel^^^''^^^  totr^e.  ore^oitom  (without  wyiug  ^r what  estate) 

«i^y»eDt  of  dehtt  and  until  they  are  paid,  in  a  case  like  this  the  trustees  or  executors  would  take 

\  hit  a  chattel  interest  in  the  lands.    Co.  Lit.  4«  a.  ,   .       .  r   . ♦  ^^  j^  i-, 

(k^  If  tenant  in  tail  conveys  the  estate  to  one  and  his  heirs,  the  conveyance  (where  not  made  by 
I  ii  ir  re^ci^)  wm  piiss  a  fee  determinable  on  feilurc  of  the  estate  tail,  and  defeasible  by  the  issue 
iJJtea-  Seci!facMa|idaor*e^  «M-Raym.779.  Stywumfs case,  X0»ep.9j;  and  see  supra,  page 33, 

^(»>*  and 
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imd  her  bncbiiid  shall  Gontnrae ;  or  if  one  graot  tandfe  to  a 
BMB,  to  hate  aod  .to  hold  anto  him  until  ue  nhall  he  pro- 
moted to  a  benefice,  or  the  like:  in  all  these  cases,  if 
litery  of  seisin  be  made  according  to  the  deed,  or  if  the 
grant  be  of  such  a  thing  whereof  no  liTcry  is  requisite,  the 
grantee  hath  an  estate  for  his  life,  and  no  more,  and  that 
determinable  also. 

If  one  grant  lands  to  /.  S.  to  have  and  to  hold  to  him  Co.  •vprr  lit. 
for  Kfe,  and  doth  not  say  for  whose  life;  this  regularly  ^^^^'JP^^' 
shaU  be  taken  for  the  life  of  /.  &  the  lessee,  and  not  for  |^  ^*  ^'^- 
the  life  of  the  lessor.  Bat  if  the  lessor  himself  h«Te  but 
an  estate  for  life  in  the  lands  granted,  then  the  lease  shall 
be  construed  to  be,  and  to  endure  during  that  life  only, 
by  which  the  lessor  did  hold,  to  prevent  a  forfeiture. 
And  if  he  that  doth  make  the  lease,  be  tenant  in  tail  of 
tbe  land,  this  shall  be  taken  to  be  a  lease  (for  the  fife 
€/i  tfie  lessor.  And  if  a  tenant  for  life  of  laud,  make 
m  lease  for  yeara  of  it,  and  then  grant  his  rcTcrsion 
by  the  name  of  a  reversion,  to  another,  to  hate  and 
to  bold  to  him  and  his  heirs;  by  this  he  hath  only 
an  estate  for  the  life  of  the  grantor,  and  no  more. 
So  if  tenant  in  tail  of  land,  grant  it  to  one  for  years,  and 
after  grant  his  reversioii  to  another,  to  have  and  to  hold 
to  him,  and  hie  heirs;  this  shall  be  construed  to  be  an 
estate  for  the  life  of  the  tenant  in  tail,  and  no  longer,  and 
the  attornment  of  the  tenants  in  these  cases  will  not  alter 
the  cases^  And  so  it  is  in  case  of  a  release  also ;  as  if 
tenant  in  taB  doth  release  to  B.  (being  lessee  for  years  of 
Uie  land)  all  his  right  to  the  land,  this  shall  be  taken  to 
enure  but  for  the  life  of  the  tenant  in  tail  and  no  longer  (t) : 
as  if  a  man  retain  a  servant,  and  say  not  how  long;  this 
ahall  be  taken  for  a  year  (i),  Conttruciio  legii  nm  fadt 

If  one  grant  to  /.  S.  that  if  he  be  n6t  paid  yearly  ibr  bur  Co.  niper  lit. 
^  fife  40t.  he  shall  distrain  in  the  land  of  the  grantor  for  it;  147.  Co. 8. 86- 

by  this  LS.  hath  an  estate  for  life  in  the  rent.  And  if  a 
man  by  his  deed  grant  a  rent  of  £10  issuing  out  of  all  his 
land,  quarterly,  at  the  usual  feasts,  this  is  an  estate  for  life 
of  the  grantee. 

If  one  grant  lands  to  /.  S.  and  /.  D.  to  have  and  to  hold  Co.  5.  9.  it.  a^ 
to  them  during  their  lives,  omitting  these  words  [and  tbe 
longest  liver  of  them]  by  this  notwithstanding  they  shall 
hold  it  during  the  life  of  the  longest  liver  of  Uiem.    And 
if  lands  be  granted  to  il.  to  have  and  to  hold  to  him  during 
the  lives  of  B,  C,  and  D.  without  any  more  words;  by  this 
A.  hath  an  estate  during  all  their  lives,  and  during  the  life 
of  the  longest  liver  of  them.  t(/)Andif  lands  be  granted  to  t38Elis.B.1t. 
A.  to  have  and  to  hold  to  him  during  his  life,  and  during  ^°  ^^  ^**^  *^ 
the  lives  of  B.  and  C.  by  this  he  hath  a  lease  for  his  own  ^^^  ^*' 
life,  and  the  lives  of  B.  and  C.  and  the  longest  liver  of  ^'^ 
them.    But  if  a  lease  be  made  to  /.  S,  of  land,  to  have  and 


if)  But  see  last  note. 
k)  For  that  retainer  is  according  to  law.    See  I3th  edition,  Co.  lit  4S  b. 

(/).  But  if  a  lease  for  yean  is  granted  to  A,  if  B.  and  C.  sliall  so  long  live,  the  lease  will  detenii»e  -i 
vhcB  either  of  them  dies ;  therefore  if  the  intention  is,  that  the  lease  shall  continue  till  botb  of  thit ' 
are  dead,  (provided  the  term  continnes  so  long),  in  that  case  the  huiguage  of  the  lease  afaoQid  he.* 
«*  ifB.  and  C.  or  cil*era/^<*m  should  so  long  live.''  •«   oe, 

to 
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to  hold  to  him  daring  the  time  *that  A.  and  JB.  shall  he 
justices  of  peace,  or  during  the  time  that  A,  and  JB.  shall  be 
of  the  Inner  Temple,  or  the  like ;  in  these  oases  the  failer 
*  Adjudged  of  one  doth  determine  the  estate.  *  And  if  a  lease  be  made 
H  hiift  ?***  ^  ^'  only,  to  have  and  to  hold  to  him  and  C,  for  their 
Wkaiora's  ^^®*  *  ^^  ^^  ^'  ^^^  ^^  estate  for  his  own  life  only,  and 
ew.  ^o  more,  and  C.  hath  nothing  at  all  {m).  And  here  by  the  oeevpaat, 

Ct.  taper  Lit.  way  let  it  be  observed,  in  these  and  such  like  cases,  whero 
4t|t99. 388.  lands  are  granted  to  one  man,  to  have  and  to  hold  to  him 
n.Diei?s«8.  [^^  ^^  ^^"^  ^°^  ^^  assigns,  or  to  him,  his  executors,  admi- 
5ii.  «64.  Co!  nistrators  and  ass^ns,]  during  the  life,  or  during  the  lives 
lOi  96.  of  others ;   and  in  most  cases  where  a  man  is  tenant  pur 

cuter  vuf,  i.  e.  for  the  hfe,  or  lives,  of  another,  or  others,  if 
tbe  tenant  pur  auter  vie  in  possession  die,  his  estate  shaU 
not  go  to  his  heirs,  executors  or  administrators  (»),  unless 
they  can  first  get  into  possession  after  his  death,  but  he 
that  can  first  get  into  the  possession  of  the' land  after  ^e 
death  of  the  tenant  pur  auter  vie,  shall  have  it  for  hb  iife^ 
and  after  his  death,  then  he  that  can  first  get  into  tbe  pee- 
session  again,  Sfc.    And  therefore  if  the  land  were  let  by 
the  tenant  pur  auter  vie  at  the  time  of  his  death  to  any 
under-tenant  for  years,  or  for  one  year,  or  at  will,  and  thtt 
under-tenant  be  in  possession  at  the  time  of  the  death  of 
the  tenant  pur  auter  vie,  this  under-tenant  shall  have  it  for 
bis  life,  if  the  life  or  lives  by  which  it  is  held  so  long  live, 
for  the  rule  in  this  case  is  iPceupanH  amcediiur,     Et  capimi 
qui  eapere  potett.    And  this  estate  is  called  an  occnpaacy, 
and  he  that  hath  it   an    occupant      To  prevent  which 
mischief,  the  lessee  must  take  care  when  he  takes  his 
lease,  to  have  it  made  to  him  and  his  heirs  darii^g  the  life 
or  lives  of  him  or  them  by  whom  it  is  held,  for  in  this  case 
after  his  death  his  heir  and  none  other  shall  have  it;  or  if 
this  be  neglected,  then  he  must  take  care  to  grant  over  his 
estate  hj  act  executed  (for  by  his  last  will  he  may  not 
devise  it)  to  some  friend  and  his  heirs  in  trust  for  him;  or 
he  may  grant  it  over  to  another,  and  take  a  re-grant  of  it 
to  himself  and  his  heirs ;  or  he  may  make  a  lease  for  years 
of  tbe  lands  to  some  friends  in  trust,  and  by  this  means 
he  may  have  the  fruit  of  it  during  the  term  (o). 

When  

>>i—— <——■■■  ■    I       I         II.       I   I  I ■ ■■■■II  -    ...     I.  ■II       ■■  I  ^  I    ■— — M^^M^* 

(m)  See  further,  as  to  what  words  make  an  estate  for  life,  io  Vlo.  Abr.  Estate,  (N.  a.)  Bac  Abr. 

*tteferIife(A.) 

(a)  Qaery  whether  the  executors  or  administrators  where  ao  estate  pur  axttr  vU  is  liaslled  te 
a  Baa  his  executon  and  admiiuttrators  may  DOt  take  as  svecial  occnpants ;  as  being  persons  speeialljr  • 
Jwignalcd  to  take  io  case  the  i^rantee,  dies  durini;  tbe  lives  of  the  ccsfoi  fiie  rte?—- In  Umitatkas  to 
traMoes  te  presenrc  contingent  remainders  and  also  hi  limitations  to  trustees  to  bar  dower,  It  it 
veiy  nsiud,  it  is  believed,  to  limit  the  estate  to  the  trustees  their  executors  and  administrators  (and  not . 
fi  ihem  aod  their  heirs)  during  the  Hfe  of  tbe  tenant  for  life  or  purchaser;  and  an  estate  par  awtar  via 
Mt  bring  on  estate  of  inheritance,  it  is  conceived  snch  a  mode  of  limitation  is  good. 

(•)  If  here  an  estate  pwr  auter  vie.  Is  not  limited  to  the  lessee  and  his  heirs,  tlie  •tatatef9  Car.  t* 
4, 3.  (which  authorizes  tenant  pur  uuier  vie  to  devise  his  estate  by  will  attested  by  three  witnessei, 
and  If  be  does  not  devise  it,  •  barges  it  in  the  hands  of  the  heir  if  it  shall  come  to  him  by 
i-aessoQ  of  a  special  occupancy  as  assets  by  descent),  directs,  that  in  case  there  is  no  special  ooea- 
•aal  thereof,  it  shall  go  to  the  grantee's  executors  or  administrators  and  shall  be  aasels  In  their 
Iwb.  See  S  Salk.  464.  t  Vern.  719.  And  by  the  statate  14  Geo.  3.  e,  20.  after  redtiag  tbe  statnle 
f9€kr.  2.  £.  S.  and  tliat  doubts  had  arisen  where  no  deyise  had  been  made  of  estates  pur  mder 
(^  tn  whom  tbe  surplus  of  snch  estates,  after  the  debts  of  the  deceased  owners  thereof  are 
~,  shall  belonc;  it  u  enacted,  ''That  snch  estates  pw  auter  at^,  in  case  there  be  no  special 

^^-  it  thereof,  of  which  no  devise  shall  have  been  made  accordmg  to  the  said  act,  for  prevention 
frands  and  perjuries^  or  so  much  thereof  as  shall  not  have  been  so  devised,  shall  go,  be  applied,  and 

tribatied  in  the  same  manner  as  the  personal  estate  of  the  testator  or  intesute."    These  two  sutotes. 
,  Ai%e  sboliahed  the  title  of  general  or  epmmoa  occupancy ;  but  special  occupancy  by  the  heir  at  law, 

wlieie 
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For  yean.  Wben  no  tine  is  iet  down  for  tlie  beginning  of  an  es-  C6.  mper  Ut. 

Vken  such  a    fate,  then  it  siiaU  begin  presently ;  otherwise  it  shall  begin  46.  Co.  51.  s. 
'^^MiThow'   ■*  ^^  ^"*®  expressed,  if  it  may  stand  wHh  law.    If  a  lease  ^^^^  *^ 
Cnglt  dMdT    ^  years  be  made^  bearing  date  the  Mth  day  of  May,  to       ' 
TOTHiHif.  have  and  to  hold  for  twenty-one  years  from  the  date,  or 

from  the  day  of  Sedate ;  in  these  cases  the  lease  shall  begin 
on  the  97th  day  ofilfoy  (p).  But  if  the  words  be,  to  have 
and  to  hold  firom  heiiceforth,  or  from  the  making  hereof, 
in  these  oases  the  lease  shall  begin  on  the  day  in  which  it 
is  deHvered*  And  if  it  be  to  begin  i  die  eomfeetieniM^  then 
it  shall  begin  the  next  day  after  the  delivery.  And  if  ii 
be,  to  haye  and  to  hold  for  twenty-one  years,  without  men- 
*P^109'.  tioning  when  it  shall  begin,  it  shall  begin  from  the  •  deli- 
very^ if  there  be  no  former  lease  in  being;  and  if  there  be, 
Ihen  it  shall  begin  from  the  time  of  the  ending  of  that 
lease  (9).  If  the  deed  have  a  date  which  is  roid,  or  im- 
possible, as  the  80th  of  February ^  or  4th  of  IfareA,  and 
the  term  be  limited  to  begin  from  the  date,  then  it  shall 
begin  from  the  delivery.  So  if  a  man  bf  hb  deed  recite  a 
lease  which  is  not,  or  which  is  void,  or  misrecite  a  lease 
that  is  in  ene  in  point  material  (r),  and  then  say,  to  have 
and  to  hold  from  the  end  of  the  former  lease ;  this  lease 
shall  begin  in  course  of  time  at  the  time  of  the  delivery  of 
the  deed. 

H  one  make  a  lease  of  land  to  A.  iat  twenty  yesffs,  and  co.  1.  f54^ 
tlten  grant  it  to  B,  to  have  and  to  hold  to  him  from  the  Plow.  19a. 
end  of  the  first  term,  ift^  m  this  case  this  second  lease  shall 
begin,  as  soon  as  the  first  lease,  by  what  means  soever, 
shall  end.  But  if  the  words  of  the  second  lease  be,  to 
have  and  to  hold  to  him  from  the  end  of  the  twenty  years,  in 
this  case  the  second  lease  shall  not  begin  until  the  twenty 
years  be  eitpired.  And  if  one  make  a  lease  of  white  acre 
to  ^.  for  ten  years,  and  (>f  black  acre  to  B.  for  twenty 
years,  and  then,  reciting  both  the  leaises,  doth  make  a  lease 
tft  C  to  begin  after  the  former  leases ;  this  shall  be  taken 
RfspecHvely,  and  shall  begin;  for  white  acre  after  the  end 
of  the  ten  years,  and  for  black  acre  after  the  end  of 
twenty  years.  And  if  one  makes  a  lease  to  two  for  sixty  Co.  6. 36. 
years,  provided  thai  if  the  lessees  shall  die  within  tlie 
tern,  that  then  presently  after  the  decease  of  the  last  of 
them  longest  living,  the  lessor  shall  re-euter»  and  one  of 


^aHc^  tie  erifidri  grlnrt  it  to  a  man  and  Ms  kar$  cMHaa  the  life  of  M«hir  fu  rie,  itiil  eontimies. 
IMrvv  as  to  tbe  fenenil  doctrine  of  occvpancy,  and  of  what  thin^  it  may  be,  2  Bla.  Com.  8.  S5B. 
and  4ea»  Hie  aotei  to  the  IStb  edition,  Co.  Liti  41  b.    Com.  Dig.  EsttfCes  (F.)    t  Ld.  Raym.  1000. 
frllDd.  6<k    Bac.  Abr.  Estate  for  Life,(B.)    lb.  Heir  and  Ancestor,  (I.)    Vio.Abr.  Oceopant.^ 
aad  Sctato  (R4  a.  3.)    £q.  Ca.  Abr.  EsUte,  (B.)   1  A  tic.  5X4.  3  Atk.  708.    Id  an  estate  f  vr  mAer  wr,  j 
"aAab  lateiVRd  afsoss  entail  may  be  created.    How  such  entail  may  be  barred^  see  supra,  p.  50^*1 
aote(a).  'i 

iffm  tiie  ease  •iPwgk  t.  Ihtke  «/  LeedSy  Cowp.  Rep.  714  a.    Lease  for  twenty-one  years,  aoade  : 
t»  aonsncnoe  fivm  the  dmf  ^  the  date^  was  held  to  take  effect  ia  possession,  and  the  same  as  if  it 
had  keen  Ir  hotd  firom  the  date.  See  snpra,  p.  72,  note  (q)i 

(f >  'fbe  term,  it  is  conceited,  would  commence  from  the  execviioa,  and  woald  take  elTect  ia 
poswMian  upon  the  expiration,  surrender,  forfeiture,  or  oiher  determinaUoii  of  the  former  lease. 

(r>  A  misreeitalia  the  date  €ii  a  lease  may  sometimes  affect  the  validity  of  the  title  to  the  property 
camprised  ia  the  lease.  As  if  a  lease  is  recited  in  an  assignment  to  bear  date  oir  a  certain  day 
(annCioBing.  it),  when,  in  point  of  fact,  it  was  dated  on  some  other  day,  and  the  assignment  then 
assigns  the  property  demised  by  the  said  recited  indenture  of  lea.<e,  but  there  being;  no  such  indentorfty 
the  assignment  would  not  be  good,  unless  it  could  be  supported  from  certainty  in  the  descriptioa 
of  the  property,  or  iu  some  other  way.  In  recitals  therefore  of  deeds  aftention  should  be  paid  to 
their  daites ;  or  the  best  way  perhaps  is  to  recite  them  as  beuritvg  date  on  or  abvftt  such  a  day. 
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Aem  die ;  and  after  the  lessor  doth  make  a  lease  to  ano- 
ther, kabenduMy  ^c.  cum  jpmt  noe  p&r  nmrtem  murium  redd' 
velforufacturam  of  the  fast  surviviBg  lessee  accident  vur 
care  for  forty  years ;  in  this  cas^,  tUs  second  lease  shall 
begin  after  the  death  of  the  lessee  surviving,  re-entry  of 
the  lessor,  or  the  effluxion  of  time  of  the  first  lease,  which 
of  them  shall  first  hi^pen,  and  the  lessee  cannot  at  his 
clecvioxi  make  it  to  begui  at  any  other  time. 

If  a  man  make  a  lease  for  thirty  years,  and  fonr  years 
after  make  another  lea^  to  another  man,  in  these  irovds. 
NavierUu,  Sfc  me  A.  de  B.  predictU  30l  Aanu  fiwHu  d^ 
dme  et  cancessme  B.  deC^e*  JBabendMim  d  die  cot^eo- 
tumis  presenthim  et  termiuo  predictojSmiOy  vsgwe  adjmem 
dl  Annorum:  by  this  the  second  term  shall  begin  at  tke 
end  of  the  thirty  years.  And  if  one  make  a  kase  to  A, 
for  twenty  years,  and  after  make  a  lease  to  A  to  have  and 
to  hold  to  hiip,  from  the  end  of  the  first  term,  for  twenty 
years,  to  be  accounted  from  the  date  of  the  last  deed :  in 
this  case  the  second  lease  shall  begin  at  the  end  of  the  first 
lease,  and  these  words  [to  be  apcoimted,  4*0.]  shall  b^ 
rejected. 

If  one  make  a  lease  of  land  to  A.  for  ten  years,  and  after 
by  indenture  g^ant  it  to  ^^  to  have  and  to  hold  to  him,  fipom 
Michaelmde  next  foar  ten  years,  and  alter  the  first  lessee 
doth  pnrcl^ase  the  revei»io«,  by  which  his  term  is  drowned} 
in  this  case,  the  second  lease  shall  begin  presently  when 
Michaelmas  is  come. 

If  two  joint-tenants  be,  and  one  of  them  great  the 
land  to  /.  S.  to  have  and  to  hold  to  him  for  twenty  years^ 
if  the  lessor  and  his  companion  so  l<Hig  live ;  by  this  the 
lease  shall  continue  no  longer  than  they  both  live  together, 
and  when  either  of  them  is  dead  the  lease  is  determined. 
*  And  if  one  grant  his  land  to  /•  S,  to. have  and  to  hold  to 
him,  his  executors,  Sfc.  for  the  term  of  one  hundred  yeers, 
if  A.  A  and  C.  live  so  loi^,  and  leave  o«t  these  words  [er 
either  of  them]  in  this  case,  if  either  of  them  die,  the  lease 
i^  determined.  But  if  the  words  be,  to  have  and  to  hold 
for  on^  hundred  years  if  A.  B.  or  C  [omitting  or  either  of 
them]  shall  live  so  long,  contra,  ^li  a  lease  be  made  of 
land  to  the  husbapd  ai^d  wife,  to  have  and  to  hold  to  them 
for  tweoty-oae  years.  Si  the  husband  and  wife,  or  any 
child  between  Uiem,  shall. so  long  live;  this  is  a  gooa 
lease,  and  shall  continue  for  all  their  lives,  and  for  the  life 
pf  the  longest  liver  of  Uiem,  albeit  the  first  words  be  in  the 
copulative. 

if  one  possessed  of  land  for  a  term  of  years,  grant  the 
same  to  another,  to  have  and  to  hold  to  him,  his  exeou-* 
tors  and  administrators,  or  to  him  and  his  assigns,  or  to 
him,  without  any  more  words;  or  if  a  man  that  is  pos- 
sessed of  a  term  grant  his  lease  to  another,  and  doth  not 
say  for  what  time ;  it  seems  in  these  cases,  the  whole  term 
is  granted,  albeit  no  livery  of  seisin  be  Ynade.  And  in  the 
first  case  if  livery  of  seisin  be  made,  then  it  seems  there 
doth  pass  an  estate  for  the  life  of  the  grantee,  and  there- 
fore that  this  i&  a  forfeiture  of  the  estate  of  the  lessee  for- 
years,  whereof  he  in  the  reversion  may  take  advantage 
presently.    And  if  a  lessee  for  years  of  land  grant  a  rent 
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oat  of  the  land  generally,  without  anj  limitations,  this 
shall  be  oonstmed  to  enure  for  a  grant  of  the  rent  so  long 
as  the  estate  of  the  grantor  doth  continue.  But  if  he  grant 
a  rent  by  express  words,  for  the  life  of  the  grantee  :  by 
this  the  grantee  shall  hare  it  for  all  the  term  if  he  live  so 
long. 

If  one  grant  lands  to  7.  8.  to  have  and  to  hold  to  him  Co.  tnpcr 
for  Ufe,  reserving  the  first,  seven  years  a  rose,  and  if  he  ^^  *i8. 
will  hold  the  land  over,  that  he  shall  pay  a  rent  in  money, 
and  no  livery  of  seisin  is  made ;  by  this  it  seems  in  certain 
is  made  a  lease  for  seven  years,  until  the  coDdition  be  per- 
formed ;  and  then  also  it  seems  it  is  a  lease  for  no  longer 
time.  And  so  perhaps  it  will  be,  if  livery  of  seisin  be 
made. 

If  one  grant  a  rent  of  £6  per  annum  unto  7.  8*  to  have  Co.  toper 
and  to  hold  to  him,  Sfc.  until  he  shall  receive  £20,  in  this  Lit.  4S. 
case  he  shall  have  a  lease  for  four  years  of  this  rent.  But  ^*»^*  *^ 
if  lands  be  granted  to  L  8.  to  have  and  to  hold,  ifc.  until 
he  shall  receive  £20  out  of  the  profits  of  it ;  in  this  case  if 
Irrery  of  seisin  be  made,  Uie  grantee  hath  an  estate  deter- 
minable upon  the  levying  of  the  money;  and  if  no  livery 
be  made,  he  hath  no  estate  at  all  but  at  will. 

If  one  make  a  lease  for  life,  and  say  that  if  the  lessee  Co.  npcr 
*P.I1L      within  one* year  paynot  20».  that  he  shall  have  but  a  liusia. 
term  for  two  years ;  by  this  if  he  doth  not  pay  the  money 
he  hath  only  a  lease  for  two  years^  albeit  livery  of  seisin 
be  made  upon  it 

If  one  make  a  lease  to  L  8.  to  have  and  to  hold  to  him>  Co.  9. 6S.  Mi 
his  executors,  ^.  for  ten  years  if  7.1>.  shall  live  so  long, 
and  7.  D.  is  dead  at  the  time  when  the  lease  is  made;  in 
this  case  7. 8  hath  an  absolute  lease  for  ten  years. 

If  one  grant  lands  to  7. 8,  to  have  and  to  hold  to  him,  Plew.  9TS. 
his  executors,  Sfc,  for  three   years,   and  so  from  three  £fj  "IfF^ 
years  to  three  years  during  the  life  of  7.  S.  or  from  three  p|^  f^ 
years  to  three  years  during  the  life  of  the  lessee;  by  ibis 
it  seems  7.  8.  hath  a  lease  for  six  years  and  no  more. 
And  if  one  grant  lands  to  7.  8.  to  hold  for  three  years,  and 
aft^  the  end  of  those  three  years  for  three  other  years, 
and  after  the  end  of  those  three  years  for  three  other 
years,  during  the  life  of  the  lessor ;  by  this  it  seems  7.  8, 
hath  a  lease  for  nine  years  and  no  more.    And  yet  if  in 
these  and  such  like  cases,  where  a  lease  is  made  from  so 
many  years  to  so  many,  for  the  Ufe  of  any  person,  livery 
of  seisin  be    made  upon  this    deed,   secundum  formam 
chartiB;  this  perhaps  may  be  an  estate  for  life. 

If  lands  be  granted,  to  have  and  to  hold  from  Lady«  i4H.a.ie(j| 
day,  pro  termino  tmius  Anni  ^  He  de  vao  Anno  in  unum  ^1  ^  ^^  ^ 
Annum  guamdiu  ambabu9  partUm$  placuerit;  by  this  the        "^  \ 

grantee  hath  a  lease  for  three  years  only  in  certain,  and 
afterwards  a  lease  at  will.    And  if  lands  be  granted  to  j 

have  and  to  hold  from  the  Nativity  of  Christ  next,  pro  ter^  J 

tatao  uniui  Anni,  Sf  si  in  Jtne  diet  unins  Anni  ambce  paries  { 

placereni  quod  eadem  presens  dimisno  foret  renovata  tune  ': 

habend*  premissa  to  the  lessee,  ^c.  ab  Sf  post  dictum  fes-  \ 

turn  Nativitatis  Domini  usque  ierminum  trium  Anuorum 
exlune  prox'  sequen':  by  this  the  grantee  hath  a  lease  in 

certain 
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certain  but  for  one  year  only,  and  if  the  parties  9gree 
again,  a  lease  for  three  years. 
^^^•^*  If  one  make  a  lease  to  /.  S.  to  hare  and  to  hold  to  him 

for  years  y  and  say  not  how  many  years :  by  this  the  lessee 
hath  a  lease  for  tiro  years  and  no  more. 
Co.  3. 19.  If  one  grant  his  land  to  /.  8.  to  have  and  to  hold  to  him 

until  /.  D,  shall  come  to  twenty-one  years  of  age ;  in  this 
case  if  /.  D,  die  before  that  time  the  lease  is  ended. 

If  a  man  possessed  of  a  term  of  years  of  land  doth  grant 
the  land  to  another  and  his  heirs,  this  by  construction  will 
amount  to  a  good  grant  of  his  interest  («). 

If  lands  be  granted  to  husband  and  wife,  and  to  /  S, 
to  have  and  to  hold  to  them,  and  to  the  heirs  of  the  bus* 
bind  and  /.  S, ;  by  this  the  wife  hath  only  an  estate  for 
life,  in  a  moiety  with  her  husband,  and  the  husband 
and  J.  8,  have  the  fee-simple  in  joint-tenancy,  to  them  and 
their  heirs  (t). 
^wpct'  *^*  ^^  lands  be  granted  to  two  brothers,  or  two  sisters,  or  LimltatioB  «f 
Lit.  «r  t©  a  •  brother  and  sister,  or  to  a  father  and  son,  or  any  ^^*fy_j^ 

Dkr  145.         others,  to  have  and  to  hold  to  them,  and  the  heirs  of  their  ^*'*  pf"""    ' 

bodies  begotten :  by  this  they  have  joint  estates  for  their  *  P.  ItS* 
lives,  so  that  the  survivor  of  them  will  have  the  whole  for 
his  life,  and  several  inheritances,  t.  e.  estates  in  general 
tail  by  moieties  in  -  common  one  with  another  («)•  And  if 
land  be  granted  to  two  men  and  their  wives,  and  the  heirs 
of  their  bodies  begotten ;  in  this  case  they  have  joint  es* 
tates  for  life,  and  afterwards  the  one  husband  and  wife 
shall  have  the  one  moiety,  and  the  other  husband  and 
wife  the  other  moiety,  in  common  {x).  And  if  lands  be 
granted  to  a  man  and  two  women,  to'  Imve  and  to  hold  to 
■  —  ■  ■■  .1  -    ■  ■  I ■        ■      I    ,  ■     ■  .1.  I ■■  ■  ■  ■  I      II  ■■    ,  ig 

(j)  Thb  U  by  reason  of  famlmnd  and  wife  being  considered  in  law  but  as  one  person.  Bnt  if  the 
avant  tad  Iteen  made  before  the  marriage,  and  conseqnently  before  this  legal  anity  of  person  hMT 
takea  place,. the  husband  and  wife  and  /.  8.  woold  have  been  joint-tenants  for  life ;  aad  the  hasbaad 

id  wife  during  the  Hfe  of  /.  S.  wonld  have  been  entitled  to  two  thirds 

(1)  If  a  jeiot  estate  la  lands  ia  made  to  knabaad  and  wife  and  a  third  penioa  and  their  heira,  the 
and  wife,  are  entitled  to  one  moiety,  and  the  third  person  to  the  other  moieiy,  and  If  the 
and  wife  or  either  of  tiiem  survive  such  third  person  and  the  joint-tenancy  has  not  been 
I,  the  entirety  will  vest  ta  the  husband  and  wife,  if  both  are  living,  or  in  the  survivor  of  thens 
if  either  of  them  is  dead.  And  if  soeh  tliird  person  survives  both  the  husband  and  wife  and  the  Jolat- 
teaaney  has  not  been  severed,  the  whole  will  vest  in  snch  third  person  by  survivorship.  In  a  ease 
lake  the  ahave,  where  an  estate  is  limited  to  hosband  and  wife,  they  are  said  to  be  tenants  Ay 
atireiimi  and  where  they  are  so  (ualem  the  estate  was  so  limited  by  a  voluntary  settieneut 
ande  by  the  hnsband  himself)  the  hnsbaad  alone  cannot  alien,  charge,  or  forfeit  the  estate,  so  at 
ta  affect  his  wife's  interest ;  bnt  in  case  she  survives  the  entire  interest  which  was  vested  in  theNi 
both  will  survive  to  her  notwithstanding  aqy  alienation  or  charge  by  the  hnsband.  See  1  Inst.  187  h. 
ih.  df6  a.  mmUsk  and  Tulbcy*a  c«m,  Piowd.  Com.  58  b.  Do§  v.  Pwrratt,  5  T«rm  Rep.  6M.  Qrem 
V.  Mimg,  8  Black.  Rep.  1ft  1.  Beaumonl's  €tu€^  9  Kep.  t58.  But  it  wonld  appear  (notwlthstwidlng 
the  act  against  discoatinuances ;  S%  Hen,  8.  c.  i8<)  that  where  husband  and  wife  are  seised  im  fail 
by  entireties  and  the  hnsband  alone  levies  a  fine  with  proclamaiioiu^  and  the  wife  survives  and  safim 
ftve  years  to  elapse  wiihout  re-continiiing  the  estate  tint  she  is  barred  of  her  right.  Gfwnietf's  Mse, 
8  Rep.  73.  Aad  the  issue  in  tail  are  held  to  be  also  barred  by  a  fine  with  prochimation  levied  by  the 
boshand  alone.  GrunU^**  eau^  ubisup.  sed  query,  and  see  supra,  page  t4,  note(f).  Bnt  a  reeo* 
very  by  the  hnsband  alone,  where  he  and  bis  wife  are  seised  in  tail  by  entireties,  will  not  bar  either 
the  wife  or  the  heirs  in  tail.  Owen  v.  Morgan^  S  Rep.  5  a.  Where  the  husband  and  wife  are 
tenaoU  by  £niiretie9  of  a  term  of  years  (GrtUt  v.  Lawcn/tf  Cro.  EMz.  S87»)  or  other  mere  chattel 
iatarcat,  there  it  is  understood  that  the  buitband  alone  may  assign  the  property  and  deprive  his  wlfa 
of  the  benefit  of  survivorship,  unless  the  property  was  settled  as  provision  for  the  wile  in  case  she 
survived  and  such  settlemout  was  ma'le  in  consideration  of  marruige,  or  for  some  other  valnabto 
couMleration.  Where  a  grant  is  made  to  the  use  of  a  man  and  woman  before  marriage  bnt  the  nia 
does  not  arise  till  after  the  marriage,  there  they  will  aof  be  tenants  by  entireties,    i  Inst.  187  b. 

(■)  And  if  a  gift  be  made  to  two  men  and  the  heirs  of  their  two  bodies,  the  remainder  to  them  two 
and  their  heirs ;  tliey  are  joint-tenants  for  life,  tenants  in  common  of  the  estate  tail,  and  joiat-tenanta 
of  the  foe.    Co.  Lit.  18S  b. 

{x)  And  no  cross  remainder  or  other  possibility  sliall  be  altowed  between  them.    Co.  Lit.^  b. 

them 
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Hkem,  and  tlie  hein  of  their  bodies ;  by  this  they  bare 
each  of  them  an  estate  tail  in  common  with  the  other  (y). 
*  If  lands  be  granted  tp  husband  and  wife,  to  have  and  to  ^j^  ,^^  ^^ 

hold  to  them»  and  their  heirs  of  their  bodied  issuing,  or  ts,  S9.  Co. 
in  any  such  like  manner;  by  this  the  wife  hath  an  estate  MpwUttfi. 
tail,  as  iar  forth  as  the  husband*  But  if  it  be  granted  to  ^^^ 
them,  to  have  and  to  hold  to  them,  and  the  heirs  •f  the 
body  of  the  husband,  or  to  the  husband  and  wife,  and 
the  heirs  of  the  husband  which  he  shall  have  by  his  wife, 
or  in  any  such  like  manner ;  by  this  the  wife  hath  only  an 
estate  for  life,  and  the  whole  estate  tail  is  in  the  husband. 
So  vice  vend  if  hmds  be  granted  to  husband  and  wife,  and 
the  heirs  of  the  wife  upon  her  body  begotten  by  the  bus* 
band;  by  this  he  hath  an  estate  for  his  life  only,  and  his 
wife  the  whole  estate  tail.  And  if  lands  be  granted  to  tho 
husband,  to  have  and  to  hold  to  him  and  the  heirs  of  his 
body,  on  the  body  of  his  wife  begotten ;  or  to  have  and  to 
hold  to  hini,  and  the  keirs  of  his  body  begotten  on  the 
wife  he  shall  first  marry ;  or  to  have  and  to  hold  to  him^ 
Vm,  and  his  wife  he  shall  first  marry ;  and  the  heirs  of  their 

bodies  begotten ;  in  these  cases  the  husbands  have  the 
whole  estate^  and  the  wives  nothing  at  alL  But  otherwise 
It  ia  it  seems  when  the  estate  is  limited  by  way  of  use  to 
a  man  and  his  wife»  tihat  he  shall  afterw4urds  marry j^  for  by* 
this  it  seems  the  wife  shall  take  also. 

If  lands  be  granted  to  i^.  a  married  man,  and  to  &  a.  15  H**^- to. 
married  wife,  and  to  the  heirs  of  their  bodies  engendered ; 
by  this  they  have  each  of  them  an  estate  tail  preaently 
executed,  and  while  the  wife  of  the  husband,  and  the  hni»- 
band  of  the  wife  live,  they  shall  hold  it  fer  their  lives,  and  if 
they  happen  to  die,  and  these  to  intermarry  and  have  issues^ 
their  issues  shaU  have  it  according  to  the  intail  (2). 

if)  fio  if  lanili  are  givca  to  two  tncn  and  one  woman,  and  the  heirs  of  their  three  bodies  begotW^ 
Ihey  have  several  inheritances.    Co.  liit.  164  a. 

(^  .WfaMre  Utods  aae  limited  to  a  man  and  his  wife  Ibr  their  lives  and  the  life  of  the  smvivar,  «iih 
maamdnr  to  tlm  heirs  of  dieir  bodies;  this  ^ves  them  a  jofait  estate-taU  executed.  JIm  v.  Mttnp, 
%B\mk.  Rep.  1SS8.  And  where  an  estate  is  given  to  husband  and  wife  for  their  lives,  icmaMcr  is- 
vieir  fiiat  and  other  sons  in  taU,  with  remainder  to  the  heirs  male  of  the  bodies  of  tfaehnabaadnf 
wife,  in  a.  case  like  this  the  husband  and  wife  are  said  to  take  an  estate  tail  executed  9tA  mado ;  that  W 
eascutad  so  as  not  to  merge  their  life  estates  absolutely  but  executed  only  tilt  Hie  birth  of  a  son,  aifl 
mat  upon  the  birth  of  snch  son  the  husband  and  wife  become  mere  traiants  for  life,  with  renMradsH 
to  theis  first  and  other  sons  in  tail,  with  remainder  to  the  husband  and  wife  in  tall.  Boide^ 
n  Rep.  80.  If  lands  are  limited  to  husband  and  wife  snccessively  for  life  (and  not  to  themj«_ 
for  tlieir  hves)  with  remainder  to  the  heirs  of  their  bodies ;  the  husband  and  wife  do  not  take 
estate  tail  executed  ta  p09§emum  but  a  joint  remainder  in  tail.  SUeetu  v.  Bretrt^ge,  Raynu  36.  In 
case  of  an  estate  limited  to  the  hosband  and  wife  and  the  heirs  of  the  body  of  the  husband,  the  ttt 
toll  Is  solefy  in  the  hosband.  Oaom's  rase,  3  Rep.  5.  RJbtg  v.  Edwards,  Cro.  Car.  3tO.  Where  _. 
li^tatioii  is  to  the  husband  for  life,  with  remainder  to  the  heirs  of  the  body  of  hath  the  husband  aa^ 
•^j"*  ^^  *  ^^""^  ^  ^^  ^^^^  ^  "o  estate-taU  in  either  the  husband  or  wife  but  a  contfaigcDt  ie» , 
njjsuider  t^  sneh  person  as  shall  be  the  heir  of  the  body  of  koth  of  them ;  and  therefore  if  the  hnsbasd' 
HmiUd  die  first  snoh  remauder  would  become  void  fer  want  of  an  estate  of  freehold  to  support  it£ 
r  .m  "^"^^^'^■*  in  (*nch  a  case  continues  fai  contingency  till  the  deatii  of  both  the  husband  andwifej 
2L  i  J?  **•■*  ^^  ^^  survivor  it  cannot  be  asceHained  who  will  answer  the  description  of  heir  of 
tliar  bodies.    See  1  Leon.  10«.  S  Dyer,  6-4.  and  99.  and  also  see  Prefmortmt  v.  marry,  S  Wils.  if 5, 

Sr  »*1S  T*^^*  ''"""*"»  ^  ^^^*  ^•P-  *^»  ■"*■  ^^-  '"  *  ^^  (^^  v.QwtrtUy,  1  Dnmf.  &E 
•  *•  f  *>»)  ^here  there  was  a  devise  to  the  right  heirs  of  husband  and  wife  (but  witliout  giving 
esiaie  to  tiie  husband  and  wife  theniselves  or  to  eithrt-  of  them,)  it  was  held  that  it  was  a  devise 
siicb  person  as  answered  the  description  of  heir  to  betk  of  them ;  the  court  observing  that  the  devise 
to  be  coBstrued  in  the  same  way  as  It  hsR  been  to  the  heirs  of  the  body  of  both  the  hn&band  and  1 
^*LS!*  ^"^*®''  ^**«'*^«''e  0**  »b«  linsband  and  wife  was  held  to  be  entitled  to  the  exriosiooof 
dangbter  ot  the  husband's  by  a  second  wife.  [For  information  on  cases  similar  to  the  above, 
supra,  page  X05,  and  note  (x).] 

H 
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Di«r  196.56.         If  lands  be  granted  to  A.  and  B,  to  have  and  to  hold  to 
A.  for  life,  the  remainder  to  B,  in  fee :  by  this  A.  shall 
have  the  whole  for  his  life,  and  B,  the  fee-simple  after- 
wards (x), 
Co.s.tS.  8.  As  touching  this  matter,  these  diflTerences  are  to  be  When  the  A«< 

^L^M^'        taken;  between  things  that  are  granted,  and  between  the  bendum  Btudi 
iTh.V  14.       ©states :  when  the  things  that  are  granted  are  such  as  lie  in  ^®  ^^  ^^^  a 
Co.  liiper  '       grai^t,  and  take  effect  by  the  delivery  of  the  deed  only,  with-  vo?dfand  when 
lit  183.  out  any  ceremony,  or  take  *  effect  by  the  same  ceremony ;   not,  but  shall 

and  when  not,  but  another  ceremony  is  required  to  the   cootrol,clividey 
perfection  of  the  grant  and  estate,  and  when  there  is  an  or  expound  tlic 
express  estate  made  by  the  deed  in  the  premises  thereof;   '^"'p^^to 
and  when  but  an  implied  estate  only :  as  for  examples,  if 
one  grant  land,  rent,  common,  or  any  such  like  thing,  to 
one  and  his  heirs,  by  the  premises  of  the  deed  to  have  and 
to  hold  to  him  for  life,  or  to  have  and  to  hold  to  him  and 
to  his  assigns,  without  more  words ;  in  this  case  the  ha- 
bendum is  repugnant  and  void,  and  by  this  the  grantee 
shall  have  an  estate  in  fee  simple,  if  livery  of  seisin  and 
attornment  as  the  case  doth  require  be  duly  made,  for 
otherwise  no  estate  at  all,  but  at  will,  will  pass  (}f).    So 
if  ft  man  grant  a  rent,  or  any  such  like  thing  that  lieth  in 
grant,  to  one  and  his  heirs,  to  have  and  to  hold  to  him  for 
years ;  this  is  a  void  habendum,  and  the  grantee  shall  have  ' 
the  fee^simple.     But  if  a  man  grant  land  to  another  and 
his  heirs,  to  have  and  to  hold  to  him  for  a  certain  number 
of  years;  in  this  case,  whether  he  make  livery  of  seisin 
or  not,  it  is  a  good  habendum ;  and  by  this  the  grantee 
shall  have  an  estate  for  so  many  years,  and  no  more  (z). 
So  if  one  grant  land,  rent,  common,  or  any  such  like  thing, 
to  one  In  the  premises  of  the  deed,  without  limitation  of 
estate,  (which  in  judgment  of  law  is  an  implied  estate  for 
life)  to  have  and  to  hold  to  him  for  a  certain  number  of 
years,  or  at  will ;  this  habendum  is  good,  and  shall  stand 
with  the  premises,  and  qualify  it ;  and  by  this  the  grantee 
shall  have  but  a  lease  for  years,  or  at  will,  as  the  haben^ 
^  a.  154*        dum  is.    And  if  one  grant  land  by  the  premises  of  a  deed 
SH.  6.7.  Co.  to  one  and  his  heirs  of  his  body,  to  have  and  to  hold  to 
3fil^&^*    him  and  his  heirs;  this  habendum  shall  stand,  and  this 
grmrann  in     *hall  be  taken  an  estate  tail,  and  a  fee-simple  expectant. 
ppTBHUi's         So  vice  versa,  if  land  be  gn^anted  to  one  and  his  heirs,  to 
■^  Pasclu      have  and  to  hold  to  him,  and  his  heirs  of  his  body ;  .this 
IH^ ^'  ?"    ahall  be  construed  an  estate  tail,  and  a  fee-simple  expec- 
her lit«'si.  *  ^JBLni,  and  so  both  shall  stand  together  (a). 

If  lands  be  given  to  B.  and  his  heirs,  to  have  and  to 
^  hold  to  B.  and  his  heirs,  and  if  he  die  without  heirs  of  his 

'  body,  that  it  shall  revert  to  the  donor,  it  seems   this  is  a 

— ' 

i^ee  further  in  Bac.  Abr.  Joint  tenants  (D.)    Com.  Dig.  Fstates  (K.  1.)  Vin.  Abr.  Jpint^jtiupaiitt 

If  n  grfiDt  is  made  to  a  roan  and  his  heirs,  habendum  to  him  and  his  lieirs  to  the  nse  of  him  and 
in  for  the  lives  of  others,  this  nse  is  a  limitation  at  the  conimon  law  and  the  grantee  merely 
in  estate   for  the  lives  of  the  cestuis  que  rie  ;*  but  if  remaindciR  over  bad  been  limited  aAer  the 
for  lives,  in  that  case  the  (rraiitee  woiiM  have  had  a  seisin  in  fee  in  order  to  supply  the  uses 
_aioder,  and  instead  of  taking  the  estate  which  was  limited  to  himself  for  the  lives  of  others,  as 
late  at  the  common  law  he  would  talie  it  under  the  statute  of  Uses. 
Qnere  of  the  above,  and  sec  supra,  page  75,  note  (a). 
See  Mopn,  page  75,  note  ;a). 

K  fet 


118  EXPOSITION  OF  DEEDS.  chap,  v 

fee  tail  only^  and  no  fee  simple  expectant     Vobaitai  dona- 
iorit  tn  charta  dani  tut  maK^est^  €xpre$$a  obtervanda  est. 

If  a  lease  for  jears  be  made  of  land,  and  then  the  lessor  Co.  to.  lor. 
by  the  premises  of  the  deed,  granteth  the  land  to  another,  i^* 
to  have  and  to  hold  the  reversion  of  the  land  to  him,  Sfc. 
for  life;  this  habendum  shall  stand.  So  if  by  the  premises 
of  the  deed,  the  reversion  be  granted,  to  have  and  to  hold 
the  land  itself,  this  is  good  and  both  shall  stand  together; 
but  nothing  is  granted  in  either  case  bnt  the  reversion. 

If  the  next  advowson  of  a  church  be  granted  to  three,  to  Dier  504. 
have  and  to  hold  to  them,  and  either  of  them,  jointly  and  ^-  ^*  ^^« 
severally;  this  is  joint  and  the  kabcMdum  is  void,    f  And  t  Co.  t.  S5. 
•  P.  114.     yet  if  one  grant  land  to  two  by  •  the  premises  of  the  deed,  JJP*'-^**  ^^ 
To  have  awi  to  hold  to  one  of  them  for  life,  the  remainder     ^^ 
to  the  other  for  life ;  this  b  not  repugnant,  but  shall  stand 
together,  and  make  the  estates  several,  and  in  remainder 
one  after  another.    So  if  a  lease  be  made  to  two,  to  have 
and  to  hold  the  one  moiety  to  the  one,  and  the  other 
moiety  to  the  other;  by  this  they  have  several  estates. 
^ajnistumfacii  temper  ces$are  fact/vm. 

If  a  man  have  a  lease  for  years  of  land,  and  he  recitittg  Bier  f72. 
thb,  by  the  premises  of  the  deed  doth  grant  all  his  estate  ^^^^*  ^^ 
in  the  land,  to  have  and  to  hold  the  land  or  the  term  after 
his  death,  or  for  part  of  the  time  only ;  in  this  case  the 
habendum  is  void,  and  the  whole  estate  doth  pass  imme- 
diately by  the  premises  (6). 

If  a  tenant  for  life  surrender  a  moiety  of  his  land,  and  i>ier  tSd. 
the  lessor  grant  it  all  to  a  stranger,  to  have  and  to  hold 
the  one  moiety  for  life,  and  the  other  moiety  for  forty 
years  after  the  death  of  the  tenant  for  life;  this  habendum 
ahall  stand  and  enure  according  to  the  grant 

If  a  man  seised  of  land  in  fee  make  a  lease  for  life  of  it  Cuia  PMck 
to  one,  and  after  grant  the  reversion  of  it  to  another,  to  7  Jae.  0»ft 
have  and  to  hold  die  reversion  and  the  tenements  aforesaid  , 

€um  pasi  mortem^  forisfacff  Sfc,  vacate  acciderit;  in  this 
case,  the  habendum  and  premises  may  stand  together  (c). 
It  is  usual  in  the  hahendHm  of  a  deed  to  set  down  to  what 
use  the  party,  to  whom  the  deed  is  made,  shall  have  the 
thing  granted.  But  touching  tbis,  and  the  matters  that  do 
concern  uses,  see  ITse,  infrat  at  large.  And  see  abo  more 
for  the  expontion  of  deeds  in  Testaments,  numb.  8.  Crrant, 
Kete*  numb.  4.     Leases^  cap^  14.  numb.  4.    And  here  note,  that 

parol  agreements  and  conveyances  have  the  tame  con- 
struction for  the  most  part  made  upon  them,  as  are  made 
before,  upon  deeds.  And  therefore  if  a  man  by  word  of 
mouth,  without  any  writing,  grant  all  his  lan(^  in  Dale  to 
/.  JS.  to  have  and  to  hold  to  him  for  life,  but  doth  not  say 
for  whose  life ;  this  sludi  have  the  same  construction  as 
such  a  grant  made  in  writing  hath  (</). 

ib)  Whether  the  kMbendum  would  be  bad  or  not,  depends,  it  ii  conceived,  upon  the  qi 
Iher  a  person  who  luu  a  term  of  years  can  make  a  grant  or  assignmept  of  the  term  to 
/■ter».    From  the  ease  of  Jermyn  v.  Orchard^  (Show.  Pari.  Ca.  1.  «6)  it  would  appear  he 
see  Plow.  Com.  524.  which  seems  to  countenance  a  contrary  opinion. 

{c)  On  the  subject  of  repugnancy  between  the  premises  and  the  habatdum.  see  saprm. 
note  (a).  -»  f  t 
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Co.  5.  111.  10.      This  is  always  taken  most  in  advantage  of  the  feofiee.  In  the  reserfs- 
io<i.a.7i.  Co.  grantee,   lessee,   Sfc,  and.  against    the    feoffor,    grantor,  tionofrcnt: 
MperLit  47.    fessor,  &^e.  and  yet  so  as  the  rent  be  paid  durinir  the  time.  *?^„'"2!'*  if* 
And  therefore  if  the  reservation  be  only  to  the  feoffor, 
grantor,  ^c.  and  the  deed  do  not  say  also  [to  his  heirs,  ex- 
ecutors, 4rc.]  this  reservation  shall  continue  only  for  the 
life-time  of  the  grantor  and  shall  determine  with  his  death. 
And  so  also  it  is  where  the  reservation  is  to  the  feoffor,  or 
his  heirs.  In  the  disjunctive ;  for  in  this  case  the  rent  shall 
continue  only  during  the  life  of  the  grantor  (e).    And  yet 
if  one  make  a  lease  for  years  rendering  rent  yearly  during 
the  said  term,,  to  the  lessor,  or  his  heirs,  or  executors; 
this  is  a  good  reservation  during  all  the  term,  by  reason  of 
these  woras  [during  the  term]  (/)•    So  if  the  feoffor  or 
VUm  171         lessor  be  *  seised  in  fee,  and  make  a  feoffment  in  fee,  or     *  P*  H^* 
SI  H.r.ts.      loase  for  life  or  years,  rendering  rent  to  the  feoffor,  or 
S7  h!  8. 19!      lessor,  or  his  executors  o^  assigns ;  in  this  case  the  rent 
Dicr45.  shall  continue  only  for  the  life  of  the  lessor.    But  if  the 

reservation  be  to  the  feoffor,  or  lessor,  his  heirs  and  as- 
signs, in  the  copulative,  or  in  the  disjunctive  to  him,  or 
his  heirs,  or  to  nim  and  his  successors  (if  it  be  the  lease  of 
a  corporation)  during  the  term ;  then  all  the  assignees  of 
the  reversion  shall  enjoy  it    And  if  the  reservation  be 
thus,  yielding  and  paying  so  much  rent  (without  any  more 
words,)  this  shall  oe  taken  for  all  the  time  of  the  estate, 
and  shall  goto  him •  in  reversion  accordingly.    And  if  the 
reservation  be,  rendering  so  much  rent  during  the  said 
term,  and  doth  not  say  to  whom;  in  this  case  it  shall  be 
construed  to  be  to  him  that  hath  the  reversion,  and  ac- 
cordingly it  shaU  be  paid  and  shall  continue  during  the 
^So  lield  in       term  (a).    *  But  if  A,  be  seised  of  land  in  fee,  and  make  a 
tlw  case  of       lease  for  years  of  it,  rendering  rent  to  A.  [without  saying 
'^r^'ft^v       ^  ^^  heirs,  Sfc]  during  the  said  term;  this  rent  shaU  con- 
s  Car.  B.  R.     ijj^^i^  only  during  the  life  of  A.  and  no  longer.    And  yet  if 
A.  be  possessed  of  a  term  only,  and  make  an  under  lease 
or  assignment  with  such  a  reservation,  Quere. 
27  H.  1. 19.  If  the  reservation  be  thus,  yielding  and  paying  twenty 

shillings  during  the  said  term,  omitting  the  word  [yearly] 
this  sludl  be  taken,  to  be  not  once  only,  but  yearly  during 
^PM.fi  Jac.  ^^^  term,  and  accordingly  it  must  be  paid.  ^  And  if  a 
Uadflon  u  lease  be  made  for  years,  rendering  in  every  middle  of  the 
Brent,  B.  R«  year,  quohbet  medio  Anni  j£20,  this  shall  be  paid  during 
0.^10.107.      ieteiL 

If  one  by  deed  indented  grant  lands  to  A.  to  have  and 
to  hold  to  him  for  life,  the  remainder  to  B.  and  the  heirs 
of  his  body,  and  for  default  of  such  issue,  to  remain  to  D, 
in  tail,  or  for  life,  yielding  therefore  yearly,  8fc,  in  this 
case  the  reservation  shall  extend  to  all  the  estates. 


t    it)  The  word  **  ar,"  it  m  conceiTed,  would  be  considered  as  a  miitake,  and  would  be  comtmed 
lanjaDCtiTely,  (tee  supra,  page  85,  note  (d),)  and  the  reserration  would  he  good  during  the  term. 
r  </)lf  the  rent  is  made  payable  yearly,  without  saying  during  the  term,  the  payment  must  neverthe- 
LIm  be  made  during  the  term.    Moor,  459. 
r    (r)  To  reserve  the  rent  generallp  witliont  saying  to  whom,  is  in  most  cases,  especially  in  leases 

FT  powers,  the  best  way ;   and  the  rent  will  belong  to  the  person  wlio  for  the  time  being^s  en- 
I  to  the  reversion  expectant  upon  the  term :  and  see  supra,  page  79,  note  (q). 
N  2  If 
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If  a  lease  be  made  tbe  10th  day  of  Augvst,  rendering  Dier  iso. 
rent  at  our  Lady-da j  and  Michaelmas ;  in  this  case  albeit  Co.  5.  in. 
our  Lady-day  be  first  named,  yet  the  first  payment  shall  »operliL2ir. 
be  at  Michaelmas  next  after  the  making  of  the  deed. 

If  the  reservation  be  at  Michaelmas,  or  within  twenty  PerWilliims 
days  after:  in  this  case  the  20th  day  shall  be  taken  exclu-  &  Yelvcnon, 
sive.     But  if  the  rent  be  to  be  paid  at  Michaelmas  or  by  j"gJ]'^^J, 
the  space  of  twenty  days  after,  in  this  case  the  20th  day  9  j^..  b.  R.' 
shall  be  taken  inclusive.  Co.  10.  lOik 

If  a  lease  be  made  in  December,  from  the  Nativity  of 
Christ  next  for  one  year  with  this  addition,  et  n  in  V?ite 
dicti  anni  ambiB  partes  agrearent  quod  eadern  dimissio  faret 
renovata  tunc  hqhend^  Sf  tenend*  pretnissa  dicto  /.  S.  (the 
lessee)  ab  4*  poet  dictum  festum  tunc  proxim.  sequend,  wtqtie 
Jinem  trium  annorum.  reddendo  inde  annuatim  durante  dicto 
termino  diet,  W.  S.  Sfc,  in  this  case,  the  reservation  shall 
relate  to  both  the  terms;  and  the  rent  shall  be  paid  the 
first  year,  although  they  do  not  agree  to  renew  the  lease. 
P.  116.  If  ^wo  joint-tenants  by  deed  poll,  or  by  word  (A),  make  Co.^aper 

a  lease  for  life,  reserving  a  tent  to  one  of  them ;  this  shall  Lit  sii. 
go  to  them  both  (t)*  So  if  one  of  them  be  tenant  for  life, 
and  the  other  in  fee,  and  they  join  in  a  lease  for  life ;  or 
gift  in  tail  reserving  a  rent;  the  rent  shall  enure  to  them 
both.  But  if  tenant  for  life,  and  he  in  reversion,  join  in 
a  lease  for  life,  or  gift  in  tail  by  deed  reserving  a  rent,  the 
rent  shall  enure  to  the  tenant  for  life  only,  during  his  llfe^ 
and  after  to  him  in  reversion. 

If  two  tenants  in  common  make  a  lease  of  their  land  Plow.  in. 
rendering  twenty  shillings  rent;   this   shall  be   but  one  ^f^* 
twenty  shillings,  and  not  two  twenty  shillings.     So  if  the  ^'  ^^*  ^*^ 
^   lease  be  rendering  a  hawk  or  a  horse :  by  this  they  shall 
have  but  one  hawk,  or  one  horse,  and  not  two  hawks  or 
two  horses,  as  it  shall  be  in  cases  where  they  do  join  in 
the  grant  of  such  things  out  of  their  land. 

If  one  tnake  a  gift  in  tall  of  two  acres  of  land,  the  one  Co.  10. 106. 
at  the  common  law,  and  the  other  in  borough  English, 
rendering  an  ox  to  him  and  his  heirs,  and  the  donee  having 
two  sons  die,  and  the  eldest  son  doth  inherit  the  one  acre, 
and  the  youngest  son  doth  inherit  the  other ;  hi  this  case 
the  donor  and  his  heirs  shall  have  but  one  ox,  Sfc. 

If  one  make  a  lease  of  land  for  years  if  the  lessee  live  Co.  10. 157", 
80  long,  and  after  the  lessor  by  his  deed  indented  doth  108. 
grant  the  land  to  another,  to  have  and  to  hold  the  reversion 
to  the  grantee  for  his  life  cum  post  mortem,  ^t.  aut  aliter 
acciderit  vacare  reddend'  inde  annuatim  to  the  grantor  and 
his  heirs  cum  reversio  predicta  acciderit,  9s.  4d.  per  annum ; 
in  this  case  this  resen^ation  of  rent  shall  not  begin  before 
the  reversion  happen  in  possession.  ]•  n^  ^ 

If  rent  be  reserved  to  be  paid  at  two  terms,  and  it  is  not  Avowry  $40t 


(A)  See  the  f  tatute  of  Frauds,  (ji9  Car,  3.  c.  2.)  which  prohibits  the  makiog  of  Leases  by  parol 
more  than  three  years. 

<  (i)  lu  respect  of  the  joint  reversion  :  So  a  surrender  to  one  of  them  shall  ennre  to  them  both : 
lit.  tl4  a.  But  if  tbe  lease  lie  hy  deed  indented  of  them  both,  and  the  reservation  to  one  of 
only,  it  shall  enure  to  him  only  to  whom  it  is  made.  Lit.  §  346.  and  see  further  for  the  reason 
authoiities  on  this  pointy  Gilh.  on  Rents,  63.    fiac,  Abr.  Kent  (G.)    Viii.  Abr.  tit.  Re9enratioa(E- 
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Co.  S.  95. 10.    8ai(]  by  equal  portions ;  yet  it  sbsdl  be  so  taken,  and  it  must 

Pg^^2^'  If  one  be  possessed  of  a  term  of  years  of  land,  and  In  otlicr  re- 

grant  it  by  deed  to  /.  S.  for  his  life,  and  after  bis  death  to  "P^^- 
/.  2>.  in  this  case  the  whole  term  is  granted  to  /•  S,  and  his 
executors,  administrators,  and  assigns  shall  hare  it  and 
not  i.  D  (/).     But  if  'a  term  were  so  devised  by  will,  contra.  Devise. 
And  if  one  give  or  grant  to  another  his  horse,  or  his  books  Remainder, 
for  his  life,  and  that  after  his  death  they  shall  remain  to 
another,  the  remainder  is  void,  and  the  first  shall  have  it 
for  ever,  for  the  gift  or  grant  of  sneh  thing  for  an  hour  is 
the  gift  of  it  for  ever  (m). 

See  more  in  (7«e,  number  7.  (»)• 

And 


(k)  It  is  observedl,  in  the  preface  to  Ld.  Ch.  Baron  Gilbert^s  Treatise  on  Rents,  that  there  is  no 
part  of  the  law  more  extensively  nsefnl,  and  interesting,  than  that  of  rents,  and  yet  perhaps  no 
part  in  which  those  niceties  and  distinctions,  that  are  essential  tioth  to  rights,  and  the  means  of  reco^ 
vering  them,  are  less  understood.  Those  who  wish  to  obtain  a  clear  knowledge  of  the  doctrine  of 
rents,  and  the  practice  respecting  them,  will  find  very  considerable  assistance  in  tliat  excellent  book, 
and  in  another  small  Treatise  of  the  same  author  on  distresses  and  replevin.  See  also  the  statutes  of 
Si  H,  8.  c.  37.  «  fT.  &  Af.  c.  5.  4iAfm.  c.  16.  $  10.  ^Amt,  c,  14.  4  Geo.  2.  c,  S8.  11  Geo,  3.  c.  19. 
SO  Geo.  f  •  c.  52.  i  42.  and  see  farther  infra,  in  the  chanter  on  Leases. 

(0  If  an  interest  in  a  term  of  years  t'li  eue  can  be  niaae  to  commence  in  futuro  (see  supra,  page  78, 
note  (l))  in  that  case  It  is  conceived  J.  S.  would  only  take  the  term  for  so  many  years  as  he  lived,  and 
then  J.  D,  would  take  it  in  remainder.  By  assigning  however  the  whole  term  to  a  trustee  it  is  quite 
clear  that  the  equitable  or  beneficial  interest  mav  be  limited  to  one  for  life  with  remainders 
over.  So  in  a  will,  it  b  well  settled  that  a  term  of  years  may  be  devised  to  one  for  life  with  re- 
mainders over. 

(m)  Query  of  this,  and  see  tlie  last  note ;  for  If  a  particular  interest  with  remainders  over  can  be 
limited  ai  law  in  a  term  of  years,  there  can  be  no  doubt,  it  is  apprehended,  but  the  same  may  be  done 
in  the  case  of  any  other  chattel  interest.    However  by  way  of  ti'ust,  or  by  will  it  may  clearly  be  done. 

(k)  It  may  not  be  improper  to  sul»join  some  account  of  tlie  several  acts  of  parliament  for  regisiering 
deedf  and  wills. 

The  first  statute  in  order  of  time  is  that  of  2  &  3  Ann,  c,  4.  "  For  the  public  registering  of  all 
"  deeds,  conveyances,  and  wills,  that  shall  be  made  of  any  honors,  manors,  lands,  or  hereditaments 
**  within  ijhe  West  riding  qf  the  county  of  York  after  the  29th  of  Sqttember,  1704,"  It  enacts,  that  a 
memorial  of  all  deeds,  and  conveyances  which  shall  be  made  after  the  29th  of  Septetnberj  1704,  and  of 
all  wills  and  devises  in  writing,  where  the  devisor  or  testator  shall  die  after  the  said  ^9th  of  S^Jttemberf 
whereby  any  honors,  manors,  tfc.  in  the  said  West  riding  may  be  any  way  affected  in  law  or  eguity,  may, 
si  the  election  qf  the  parties  eoncemedy  be  registered  in  manner  directed  by  that  act,  and  that  every 
deed  or  conveyance,  sliall  be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
or  mortgagee  for  a  valuable  consideration,  unless  such  memorial  thereof  shall  be  registered  as  by 
the  act  is  directed,  before  the  registering  of  the  memorial  of  the  deed  or  conveyance,  under  which 
such  snbseqnent  purchaser  or  mortgagee  shall  claim  :  and  that  every  devise  by  will  of  the  honors,  Sf^c, 
contained  in  any  memorial  so  registered,  that  shall  be  made  and  published  after  the  registering  of 
sodi  memorial,  shall  be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee 
for  valuable  consideration,  unless  a  memorial  of  such  will  be  registered  in  such  manner  as  by  the  act 
is  directed.  The  act  does  not  extend  to  any  copyhold  estates,  nor  to  any  leases  at  a  rack  renty  nor 
to  any  lease  not  exceeding  twenty'One  years^  where  the  actual  possession  and  occupation  goes  along 
with  the  lease.  It  directs  that  memorials  of  wills  registered  within  six  months  after  the  death  of 
every  respective  testator,  dving  within  the  kingdom  of  England,  dominion  of  Wales,  or  town  of 
Berwi^-^pem-Tweedx  or  witlim  three  years  after  the  death  of  every  respective  te<«tator  dying  in  parts 
beyond  the  seas,  shall  be  as  valid  against  subsequent  purchasers,  as  if  the  same  had  been  registered 
immediately  after  the  testator's  death. 

Tbe  statateof  5  Ann,  c.  18.  is  for  enrolment  of  bargains  and  sales  within  the  West  Riding  of  the 
county  of  Forik,  in  the  register-office  there,  and  for  making  the  said  register  more  effectual. 

Tbe  statute  of  6  Ann,  .c.  35.  establishes  a  register  for  the  East  Riding  qf  the  county  qf  York,  and  for 
tbe  town  and  county  of  Kinnston-upan-HuH,  for  all  deeds  and  wills  of  lands  tliei;ein,  which  shall  be 
made  and  executed  after  the  29th  of  iSVp/em^er,  1708^  on  the  same  plan,  and  under  nearly  the  same 
regolations,  as  in  the  before-mentioned  apt ;  and  thU  act  directs,  that  all  the  clauses  and  provisions 
contained  in  it,  which  are  not  provided  for  or  rontained  in  the  said  acts  of  2  and  SAnn,  c.  4.  and 
5  Anm,  e,  18.  shall  extend  to  lands  in  the  West  Ridingy  as  effectually  as  if  they  had  been  inserted  in 
tbe  said  acts  for  establUhing  the  recister  in  the  West  Riding. 

The  statute,  7  ilaa.  e,  20.  establishes  in  like  manner  a  register  for  the  county  of  Middlesex,  after  the 
S9th  oi  September,  1709,  with  an  exception  not  only  of  copyhold  estates,  leases  at  a  rack  rent,  and  leases 
9st  exeeMng  ticenty-one  years,  as  in  the  several  acts  before-mentioned,  but  with  an  additional  exception 
rs  m  Seijeanl's-Innf  the  Inns  of  Courty  or  Inns  of  CVuincrry. 


«f  tbe  chairUfers 
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And  it  is  now  time  that  we  come  to  the  other  parts  of  a 
deed  and  first  to  a  condiHon, 


The  statute  of  8  Geo,  2.  c.  6.  eslabliKliefl,  in  like  manner,  a  register  for  the  North  RUh^  of  the 
counter  of  Yoik,  after  the  ^th  day  of  Septimber,  1756. 

By  these  statutes  there  is  not  any  time  limited  for  registering  deeds ;  [in  the  case  of  wilb  it  is 
otherwise  J  it  is  therefore  obvious,  from  an  Inspection  of  tMactt,  how  necessary  it  is  thai  deedMtkmM 
he  regiaUred  immeditielff  om  Ikeir  bemg  executed ;  to  enforce  this  the  more  strongly.  It  any  aot  be 
useless  to  obserTe^  that  if  a  subsequent  conveyance  or  mortgage  should  be  executed  for  a  valaable 
consideration,  and  from  inattention  or  delay  ofue  first  purchaser  or  mortgagee  In  not  immediately 
registering,  the  second  purchaser  or  mortgagee  should  register  first ;  in  sudi  a  case  the  second  pur- 
chaser or  mortgagee  would  clearly  acquire  the  legal  estate,  and  if  he  had  ao  wtiee  of  the  nnt 


Vendors  and  Purcbuert  is  referred  to  for  fuller  iafonnatkNi  apoo  them ;  and  see  also  Rigge  oa  the 
liegister  Acts, 


CHAP. 
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CHAP.  VI. 


Of  ▲  Condition. 


t7  H.  8. 16. 
C0.S70. 


Tennes  of  the     A  CONDITION  is  a  kind  of  law»  or  bridle,  annexed  i.  CondHioii. 

hw.  Co.  super  -T^  xq  one's  act,  staying  or  saspending  the  same,  and 

UL  soi.  making  it  nncertain  whether  it  thaU  take  effect  or  no;  or, 

as  others  define  it,  it  is  modus,  a  quality  annexed  by  him 
that  hath  estate,  interest,  or  right,  to  the  land,  4rc.  whereby 
an  estate,  4rc.  may  either  be  created,  defeated,  or  enlarged 
jspon  an  micertain  event.  And  thb  doth  differ  from  a  Umitatieo. 
limitation,  which  is  the  bounds  or  compass  of  an  estate,  ^^^* 
or  the  time  how  long  an  estate  shall  continue  (a).  And 
this  sometimes  is  contained  in  a  testament  or  will,  and 
sometimes  in  a  deed.  And  when  it  is  in  a  deed  it  hath  no 
proper  place  assigned  it,  but  it  may  be  in  any  part  of  the 
deed ;  howbeit  for  the  most  part  it  is  placed  next  after  the 
habeKdum,  or  next  after  the  reservation  of  the  rent.  It  is 
also  sometimes  annexed  to  and  depending  upon  estates ; 
and  sometimes  annexed  to  and  depending  upon  recogni- 
zances, statutes,  obligations,  contracts,  and  other  things: 
conditions  are  also  contained  in  acts  of  parliament  and 
records.  But  of  these  we  speak  not  here  in  the  ensuing 
matters,  which  are  especially  to  be  applied  to  such  condi- 
tions as  are  usually  contained  in  deeds  and  annexed  to  the 
reality,  t.e.  to  estates  in  fee-simple,  fee-tail,  for  life,  or 
years. 

And  of  these  conditions  there  are  divers  kinds.    For  s.  Qwoii^iixi 
some  are  in  deed  or  express,  t.  e.  when  the  condition  is 
expressed  by  the  party  in  legal  terms,  and  by  express 

c»ie,  Co.  8. 45.  ^ords  in  writing,  or  without  writing,  knit  to  the  estate ;  as 
if  I  enfeoff  a  man  of  land,  rendering  rent  at  a  day,  on  con- 
dition, that  if  it  be  not  paid,  it  sludl  be  lawful  for  me  to 
re-enter*  And  some  are  in  law  or  implied,  i.e.  when  the 
condition  is  taeit^  created  by  the  law,  without  any  words 
used  by  the  party  (6).  The  first  sort  of  conditions  also  are 
some  of  them  precedent,  or  executed,  t.  e.  when  the  con- 
dition must  be  fulfilled  ere  the  estate  can  take  effect;  as 
where  an  agreement  is  between  me  and  /•  S.  that  if  he 


Co.  loper  Lit. 
tot.    Flow. 
Colthinfs 


(«)  For  the  distinction  between  a  condition,  and  n  conditional  limitation,  see  note  at  the  end  of 
the  chapter,  and  also  Bac.  Abr.  Condttion^(H.)  and  further  l  Atk.  374,  385. 

(h)  Conditions  implied  or  conditions  in  law  are  those  which  are  created  by  the  common  or  statute 
liwwithont  any  express  words.     Tbns  to  the  grant  of  ererf  estate  is  annexed  by  law  an  implied 


that  die  grantee  shall  not  commit  ielony  or  treason.  Litt  s.  3S5. 
Lord  Coke  says  that  there  is  a  condition  in  law  or  an  implied  condition  annexed  to  every  estate  tail 
after  ponilHlity  of  issue  extinct,  and  also  to  every  estate  by  the  curtesy,  in  dower,  for  life,  or  years, 
tial  if  the  tenants  of  these  estates  alien  in  fee  or  claim  in  a  court  of  record  a  greater  estate  than  they 
sre  retpectifely  entitled  to  they  shall  forfeit  their  estates,  and  the  person  in  remainder  or  reversion 
nay  enter,  i  Inst.  ^S  b.  And  where  a  grant  of  lands  Is  made  to  a  corporation  a  condition  is  an- 
iiaed  by  law,  that  if  the  corporation  ceasen  to  exi«t  the  land  shall  jreycit  to  the  donor  or  his  heirs. 

pay 
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«  pay  me  £10  atHicbaelmas,  he  shall  have  such  a  ground 
of  mine  for  ten  years ;  or  where  I  make  a  lease  of  land 
to  /.  S.  for  ten  years,  provided  that  if  he  pay  me  £10  at 
Michaelmas,  he  shall  have  the  land  to  him  and  his  heirs ; 
and  in  these  cases,  by  the  performance  of  the  condition 
the  estate  is  acquired  (c).  And  some  of  them  are  subse- 
quent, and  executory,  t.  e,  when  the  estate  is  executed, 
but  the  continuance  thereof  dependeth  upon  the  breach 
•P»118.  or  *  performance  of  the  condition;  as  where  a  lease  is 
made  for  years,  on  condition  that  the  lessee  shall  pay  £10 
to  the  lessor  at  Michaelmas,  or  else  his  lease  shall  be  void; 
and  iA  this  case  by  tie  performance  of  the  condition 
thiB  estate  is  held  and  kept.  These  conditions  also  are 
some  of  them  in  the  affirmative,  t.  e.  that  do  consist  of 
doing,  as  provided  that  the  lessee  shall  pay  the  rent,  or 
pay  £10  to  the  lessor,  Ac.  And  some  in  the  negative,  t.  e. 
that  consist  of  not  doing,  as  provided  that  the  lessee  shaU  not 
alien,  &c.  And  some  of  them  are  in  the  affirmative,  which 
imply  a  negative,  as  provided  that  if  the  rent  be  unpaid, 
that  the  lessor  shall  re-enter,  which  implieth  a  negative, 
viz,  not  paid.  Conditions  also  are  some  of  them  collateral, 
i.  €.  when  the  act  to  be  done  is  a  collateral  act,  as  that 
the  party  shall  pay  £10,  go  to  Rome,  or  the  like.  And 
some  are  inherent,  L  e.  such  as  are  annexed  to  the  rent 
reserved  out  of  the  land  whereof  the  estate  is  made.  And 
some  of  them  also  are  restrictive  and  contain  a  restraint, 
as  that  the  lessee  shall  not  alien,  or  do  waste,  or  the  hke. 
And  some  are  compulsory,  as  tliatthe  lessee  shall  pay  to 
the  lessor  £10  such  a  day,  or  his  lease  shall  be  void.  And 
some  of  them  be  single,  t.  e.  to  do  one  thing  only.  And 
some  copulative,  t.  e.  to  do  divers  things.  And  some  dis- 
junctive, 4.  c.  when  one  thing  of  divers  is  required  to  be 
done  (d).  And  some  conditions  make  the  estate  where-  f?* '"^^ 
unto  they  are  annexed  voidable  only,  by  entry  or  claim.  ^' 

And  some  of  them  make  the  estate  void,  ipso  facto,  without 
entry  or  claim.  And  sometimes  they  tend  to  destroy 
estates,  sometimes  to  make,  or  to  enlarge  estates,  and 
sometimes  neither  to  make  nor  destroy,  but  only  to  clog 


•A<**«*M^**A« 


Xe)  Where  the  cooditioo  nmst  be  performed  before  the  estate  can  commence,  it  is  called  a 
prtcedttd ;  a«  where  an  estate  is  limitted  to  A,  npon  condition  of  his  roarryiog  B.  there  the  marriage 
with  B.  is  a  condition  precedent,  and  tiU  the  inarrhige  takes  p1a<5e  no  estate  vests  in  A,  See  Show. 
Pari.  Cas.  83.  and  see  farther  l  P.  Wmi.  S84.  9  Atk.  18.  1  Ves.  sen.  4.  t  firo.  Rep.  67.  Bnt  where 
the  effect  of  a  condition  is  either  to  enlarge  or  defeat  an  estate  alreadv  created,  H  is  then  called  a 
condition  suhieqMint.  See  Sfrhuf  v.  C^mur^  l  Roll.  Abr.  415.  A  copyholder  in  borongh  English  surrra- 
dered  to  the  nse  of  himself  tor  life,  and  after  to  the  use  of  his  eldest  son  and  his  heirs  if  he  lived  t»  * 


the  age  df  fwenfy-one,  provided  &fid  npon  condtttoo  that  tf  he  died  befbre  ttrentyoBe  ii  sboaM  re*  j 
main  to  thesarrenderor  and  his  heirs.    It  was  resotred  that  though  by  the  first  words  it  seemed  to  te| 
a  condition  precedent,  yet  npon  all  the  words  taken  together,  it  was  not ;  but  that  the  eldest  aoB  taolC 
an  immediate  rested  eifate  to  be  defeated  upon  a  condition  subseanent   EdvmttU  v.  ifammniid,  3  \jtWm 
ISS.    Bnt  for  farther  information  respecting  the  natnre  and  ooctrine  of  conditions  freademt 
MtOme^uetU,  see  S  P.  Wms.  419,  6%6»    1  vem.  83.    S  Chan.  Ca.  iSO.    S  Ley.  18^.    i  Wood,  «7S. 
Temp.  Talb.  166.    Swinb.  se67.    £q.  Ca.  Abr.  Conditions  (B).     Bac.  Abr.  Conditions  (I)  Via. 
Conditions  (T«)  Com.  Dig.  Conditions  (B.)    Fearne  on  Contlng.  Remain.  3d  edit.  319.     t  Bavr. 
4  Burr.  1930*    1  Wils.  part  1.  p.  105,  136. 

(d)  If  the  condition  be  in  tlie  copnUtire,  and  it  is  not  possible  to  be  so  performed,  it  simll  be  Ink 
la  the  disjunctive.    See  fully  as  to  conditions  copnlatite  and  di^unetive,  Vin.  Abr.  Conditlosn  (s. 
and  Y»  h.  t.)i  and  see  also  infra,  page  133>  notes  (a)  and  (b),  and  page  138|  notes  (q)  and  (t-). 
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OF  A  CONDITION. 

estates^  as  where  a  lease  is  made  rendering  rent  en  m  dmy, 
on  conditioA  if  it  be  not  paid  tbat  the  lessor  ahali  enter  on 
the  land  and  keeptit  till  the  rent  be  paid.  And  all  these 
ways  conditions  may  be  lawfully  nmde.  hiesse  poteti  do- 
naiioni  modus,  conditio  sive  cavm. 

The  conditions  in  faiw,  er  implied,  are  eilher  by  com- 
mon law,  or  by  statute  laws.  The  first  sort,  9re  some  of 
them  founded  on  skill,  as  where  an  office  is  graaied,  there 
is  a  condition  tadt^  imj^ed,  that  if  the  grantee  doth  not 
execute  it  faithfully  aceordiBg  to  the  trust,  the  grantor  may 
put  him  out  And  some  are  without  skiU,  as  where  an 
estate  is  made  for  life  or  years  of  land,  there  is  this  con- 
dition implied,  that  if  the  lessee  do  waste,  he  shall  forfeit 
the  place  wasted,  or  if  the  lessee  make  a  feoffment  of  the 
land,  he  shall  forfeit  his  estate,  and  the  lessor  shall  enter. 
And  where  an  estate  is  made  in  fee  of  land ;  this  conditioB 
is  implied,  that  the  feoffee  shall  not  alien  it  in  mortmain. 
And  these  conditions  do  sometimes  give  a  recovery,  and 
no  entry,  as  in  the  case  of  waste.  And  sometimes  they 
give  an  entry  and  no  recovery,  as  in  the  ease  of  aKcBatien 
IB  mortmain.  In  the  ease  of  exchange  aLo  there  is  a  con- 
dition in  law,  for  which  see  ExchoMge. 

It  is  a  general  rule,  that  when  a  man  hath  a  thing  he 
may  eoadition  with  it  as  he  will.  Conditions  indeed  there- 
fore may  be  annexed  to  things  inheritabley  to  frank  tsne^ 
ments,  or  to  chattels  real  and  personal :  as  for  example, 
if  a  feofihient  in  fee,  gift  in  tail,  or  lease  for  life,  be  made 
of  lands  or  tenements,  or  a  grant  be  of  a  rent,  common, 
or  the  like  thing,  in  fee^imple,  fee-tail,  or  for  lifb,  these 
things  may  be  done  upon  condition.  So  a  lease  for  years 
of  land,  or  a  grant  of  a  rent,  &e.  for  years,  may  be  made 
upon  condition  {e\  And  a  lease  may  be  made  for  five 
years  on  condition,  that  if  the  lessee  pay  to  the  lessor 
within  the  first  two  years  ten  marks,  then  he  shall  have 
the  fee,  otherwise  Imt  for  five  years.  Also  a  guurdian  in 
diivalry  may  grant  the  wardship  of  the  body  and  land,  or 
either  of  them,  on  condition.  Tenants  by  statute  mer- 
chant, staple,  or  elegit,  may  grant  their  estates  upon  con- 
dition. The  lord  may  grant  his  seigniory  to  his  tenant  on 
condition.  The  tenant  for  life  may  grant  his  estate  to  his 
lessor,  or  him  in  reversion,  upon  condition.  The  king  may 
make  letters  patents  of  denization  to  an  alien,  or  a  charter 
of  pardon  to  a  man  for  his  life,  upon  condition.  Also  re- 
leases and  confirmations  may  be  made  upon  condition. 
And  a  submission  to  an  award  may  be  made  upon  a  con- 
dition. But  an  institution  to  a  benefice,  or  an  induction, 
may  not  be  on  a  condition.  An  attornment,  or  an  express 
manumission  of  a  villain,  cannot  be  upon  a  condition  sub- 
sequent, as  it  may  be  upon  a  condition  precedent.  And  a 
condition  cannot  be  released  upon  a  ccmditicm,  as  some 
hold.    But  the  contrary  is  held  by  others  clearly,  and  tliat 


Its 


p.  110. 

a.  What  tfalnsi 
may  be  made 
and  done  npon 
condition:  and 
to  what  Uitnf^ 
a  condition 
may  be  annex- 
ed; or  not; 
and  how  it 
may  be  made 
and  annexed 
thereunto* 


}  Witli  reapect  to  conditions  annexed  to  thinj^s  executed,  the  condition  must  be  created  or  an* 

to  the  estate  at  the  time  the  estate  is  conveyed  or  devised,  and  not  at  anjr  time  after.    Rot* 

vol.  ill.  p.  61.    Bnt  as  to  things  executory,  such  as  rents,  annuities,  &c.  it  is  held  that  the 

n  may  b^  created  after  the  execution  of  the  deed  or  will  by  which  the  rent,  dsct  is  eonreyed 

democL     1  last  237  a.  and  sec  infra,  page  126,  nate  ^e>. 

f  there 
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there  is  no  difference  between  tbb  and  a  release  of  » 

right :  idea  qmere  (/).     An  award  cannot  be  made  on  a 

condition,  as  was  heM  in  Sherei't  case,  36  EHz.    A  con-  p^rlc. 

tractor  sale  of  a  chattel  personal,  as  mi  ox  or  the  like,  7i<,  Vu. 

may  be  npon  condition,  as  if  ^.  seH  his  horse  to  B,  that  if 

A*  do  snch  an  act,  then  B.  shall  paj  £5  at  the  day  amed 

npon,  otherwise  bmt  £4.    So  if  I  agree  with  a  phySfcian, 

that  if  he  enre  snch  a  disease  he  shidl  have  so  nrneh ;  and 

in  this  case  he  cannot  have  the  money  until  he  hare  done 

the  enre.    As  where  I  promise  a  -man  £10  when  he  hatb 

bnih  snch  a  bonse,  in  this  case  he  cannot  hare  the  money 

nntil  the  honse  be  built.    Also  retatmng  of  serrmts,  deli- 

Tcry  of  charters,  and  divers  other  things,  may  be  done 

npon  condition.    And  if  an  executor  assent  to  a  legacy  Co.  4.  S8^ 

npon  a  condition ;  the  assent  is  good,  but  the  condition  is 

Toid. 

And  conditions  annexed  to  estates  in  all  the  cases  be-  Lit  sect  36$w 
fore,  howsoever  they  are  most  frequently  and  safely  made  Co.  rap«r 
by  deed  in  writing,  yet  it  seems  such  conditions  may  be  p^^^^'lt^i^* 
made  and  annexed  to  any  estate  of  a  thing  grantable  with-  ^^  Perk* 
out  deed,  without  any  writing  at  all;  howsoever  in  some  tcctTiS* 
cases  it  cannot  be  weJl  pleaded,  nor  used  without  a  deed; 
*  P.  12d»     for  it  is  a  rule,  that  if  a  condition  be  pleaded  *  in  any  ac- 
tion to  defeat  a  freehold,  the  deed  wherein  the  condition 
is  contained  must  be  shewed.     But  of  chattels  real,  as 
leases  for  years  (^),  and  the  like,  or  grants  of  chattels 
personal,  a  man  may  plead  that  such  leases  and  grants 
were  made  upon  conoition,  without  shewing  the  deed.. 
And  in.  the  first  case  also  of  a  condition  to  avoid  a  free- 
beU,  it  may  be  given  in  evidence  to  a  jury,  and  they  may 
iSnd  the  matter  at  large  as  it  is,  and  so  the  party  may  have 
advantage  of  the  condition  without  shewing  any  deed  of  it. 
Also  the  pleading  of  a  feoffment  in  fee  on  cofidtlion,  with-  Co.  5. 40. 
ont  deed  and  re-entry,  is  good,  if  the  party  confesses  the 
condition.    A  condition  may  be  annexed  to  a  limitation  Co.  a^  90. 
of  uses,  and  thereby  the  same  may  be  made  void.    See 
U$e  (hy 
4.  The  nataie       The  nature  of  an  express  condition  annexed  to  an  estate  Co.  sapcr 
w  iL!S™**^"V  *■  genend,  is  this ;  that  it  cannot  be  made  by  nor  reserved  ^^'   ^*'*i 
•  «iStatk«.      *®  •  stranger ;  but  it  must  be  made  by  and  reserved  to  him  J^  |^  ^ 
that  doth  make  the  estate.    And  it  cannot  be  granted  over  Dier  e 
to  another,  except  it  be  to  and  with  the  land  or  thing  unto 
which'it  is  annexed  and  incident.    And  so  it  is  not  grant- 
able  in  all  cases ;  for  the  estates  of  both  the  parties  are  so 
suspended  by  the  condition,  that  neither  or  them  alone 
can  well  make  any  estate  or  ehai^  of  or  upon  the  land ; 
for  the  party  that  doth  depart  with  the  estate,  and  hath 
nothing  out  a  possibility  to  have  the  thing  again  upon  the 
performance  or  breach  of  the  condition,  cannot  grant  or 


(  /  )  It  Is  said  that  a  condition  cannot  be  released  upon  condition ;  bvt  that  the  .condition  annexed  < 
the  release  shall  be  void  and  the  release  shall  be  good.    Co.  lit.  5b74  b.    Com.  Dig.  Conditions,  (A. 

(g-)  Since  the  statute  of  Frauds,  (29  Car,  2.  c.  2.)  a  condition  intended  to  defeat  or  enlaiice 
estate  or  interest  in  lands,  except  leases  not  exceeding  the  term  of  three  yean,  most,  it  is  appreht' 
be  in  writing. 

(A)  Conditions  annexed  to  estates  created  liy  the  operation  of  the   statute  of  Uses,  differ  In 
ardterial  particniars  from  conditions  at  common  law.    The  subject  however  will  be  more  fhlly 
stdored  in  tlic  c|iapter  which  treats  of  Usist.    And  see  the  note  at  the  cud  of  the  preseat  chapter  ed 
Hm  subject  of  conditional  liiuitatious* 

chargi 
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Dtcrtge.  C<)«  charge  Ike  thti^  at  all.    And  if  he  that  hath  the  estate, 

8. 44.  Perk,    grant  or  charge  it,  it  will  he  subject  to  the  condition  still ; 

•eel  siSy  819.    for  ^^  condition  doth  always  attend  and  wait  npon  the 

estate  or  thing  whereunto  it  i^  annexed :  so  that  although 

tiie  same  do  pass  through  the  hands  of  an  hundred  men, 

jet  is  it  subject  to  the  condition  still;  and  albeit  some 

of  them  be  persons  privileged  in  divers  cases,  as  the 

King,  infants,  and  women  covert,  yet  they  also  are  bound 

by  tiie  condition  (t).    And  a  man  that  comes  to  the  thing 

by  wrong,   as  a  disseisor  of  land,  whereof  there  is  an 

estate  npon  condition  in  being,  shall  hold  the  same  sub- 

Durur.  Co.  jcct  to  the  condition  also.    And  when  the  condition  is 

10.  ia  Mary       broken  or  performed,  Sfc,  the  ^hole  estate  shall  be  de- 

PortinstoB's      feated :  so  that  if  there  be  a  lease  for  life  made  by  deed, 

St  «5()"^'     and  not  by  will,  the  remainder  over  in  fee,  on  condition 

Lit  sect.  S74.    that  the  lessee  for  life  shall  pay  t^n  pounds  to  the  lessor; 

Peik.  sect.        if  the  lessee  pay  not  this  ten  pounds,  the  estate  in  re- 

564.  fo.  108.      mainder  is  avoided  also.    R  He  e  conveno,  unless  by 

j^li^l^r^C^  special  limitation  it  be  otherwise  provided ;  ais  if  il.  grant 

•■per  Utlit-h.  hy  indenture  land  to  B.  for  life,  the  remainder  to  C  in 

fee,  rendering  rent  to  A,    and  his  heirs,  with  condition 

that  if  the  rent  be  behind,  to  re-enter,  and  retain  the  land 

during  the  life  of  JB.,  and  no  more,  and  A.  doth  enter  in 

the  life-time  of  B.  for  non-payment ;  this  dodi  not  destroy 

the  remainder.    And  if  tenant  for  life  and  he  in  remainder 

join  in  a  feoffment,  on  condition,  that  if,4*c.  then  the  tenant 

for  life  shall  re-enter;  this  *  is  good,  without  defeating  the     •  P«  121. 

entire  estate :  for  regularly  a  condition  cannot  avoid  a  part 

of  an  estate  only,  and  leave  another  part  entire  (k);  neither 

can  the  estate  be  void  as  to  one  person,  and  good  as  to 

another,  (except  it  be  in  case  of  a  condition  annexed  to  an 

estate  limited  by  way  of  use,  as  in  Frances's  case,  Co.  8. 90.) 

And  yet  if  A.  make  a  gift  in  tail  to  B.  the  remainder  to  J?. 

in  fee  upon  condition  not  to  alien,  and  B,  doth  alien ;  this 

doth  defeat  the  estate  taO  only,  and  not  the  remainder  (/)• 

C§.  4,  ifi.         Also  the  whole  estate  of  the  whole,  and  not  of  some  part 

Met  it7.  only,  shall  be  avoided;  except  by  agreement  the  condition 

be  specially  restrained  to  some  part,  and  the  re-entry 
given  in  that  part  only ;  as  where  a  feoffment  is  made^f 
two  acres,  on  condition  that  if  such  a  thing  happen,  the 


(i)  AltlKNigii  regolarly  no  laches  shall  be  accoanted  In  Uifants,  or  feme  coverts,  for  aoB-enfry,  or 
(■Hdaim  to  avoid  descents,  yet  laches  shall  be  accoanted  in  them  for  non-performance  of  a  oondi- 
Im  aiuexcd  to  the  state  of  the  land.    Co.  lit.  S46  b. 

(i>  It  is  a  rnle  that  a  condition  (a  strict  common  law  condition)  must  deleat  or  determine  the  whole 
the  estate  to  which  It  Is  annexed  and  not  determine  it  in  part  only  and  leave  it  cood  for  the  rest. 
'?p.  86  b.     6  Kep.  40  b.    The  case  however  is  different  as  to  a  conditional  limitation,  or  condt* 
Mctatin^  noder  the  statute  of  Uses ;  as  alto  in  the  case  of  conditions  annexed  to  mere  trust  estates. 
I)  Coodltlona  restraining,  generaUv,  tenant  in  tail  from  alienating  the  estate  or  from  le?yinf  a  line 
saflerioi;  a   recovery  are  void,    see  numerous  authorities  cited  Feame's  Contingent  Remainders, 
fd.  p.  feST^  ^  ta/ro.    Conditions  however  may  be  annexed  to  an  estate  tail,  but  such  conditions  if 
I  suboequent  may  be  destroyed  by  a  recovery  suffered  before  the  tim^  appointed  for  the  per- 
of  the  condition.    Wliere  the  language  of  a  condition  annexed  to  an  estate  tail  hM  been 
apOB  non-performance  of  the  condition,  *'  the  estate  tail  should  cease  as  if  the  tenant  in  tail 
dead,"  sucii  a  condition  has  been  held  to  be  void,  because  the  death  of  tbe  tenant  i9  tail  does  not 
the  eatate  tall^  but  bis  death  without  issu^t 

feoffoFi 
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feoffor  ftball  enter  into  one  of  then.    And  fiirtlier  when  Pert,  sect 
he  that  hath  right  doth  re-enter  bj  force  of  sach  condition »  MOi 
he  shall  avoid  all  chaises  and  incnmbrances  put  vpon  the 
land  after  the  condition  made ;   for  he  that  doth  enter 
into  land  by  force  of  sach  a  condition,  mast  have  it  again 
in  the  same  plight  as  it  was  when  he  parted  with  it.     And  Sec  infn. 
finally,  a  condition  for  the  most  part  will  not  determine 
the  estate  without  entry  or  claim.    So  that  howsoever  ai 
limitation  hath  much  affinity  and  agrement  with  a  condition, 
*and  therefore  it  is  sometimes  called  a  condition  in  law  ^^  •  Litaeet.sao. 
both  of  them  do  determine  an  estate  in  being  before;  and  ^  ^o.  9. 198. 
a  limitation  cannot  make  an  estate  to  be  void  as  to  one  per-  ^^^^  ^^^^' 
uan,  and  gopd  as  to  another;  as  if  a  gift  be  mad-e  in  tail 
to  one  and  his  heirs  males,  until  he  do  such  a  thing,  and 
then  his  estate  to  cease  and  go  to  another :  yet  herein  they 
differ;  1.  A  stranger  may  take  advantage  of  an  estate  de-  Co.  to.  40. 
termined  by  limitation,  and  so  he  cannot  upon  a  condt-  Dier  ;mm). 
tion  («).    2.  A  limitation  doth  always  determine  the  estate^  ^**'  ***^^  ^* 
without  entry  or  claim,  and  so  doth  not  a  condition. 
5.  When  an         Conditions  annexed  to  estates  are  sometimes  so  placed  Co.  s.  Lord 
estate  slnU  be  and  confounded  amongst  covenants,   sometimes  so  am-  ^JiI^"\o  Mary 
^^^Ih^t^ '      biguouriy  drawn,  and  at  all  times  have  in  their  drawing  so  Pori'ln^on'* 
words  will        much  affinity  with  limitations,  that  it  is  hard  to  discern  and  case,  Co.  sa- 
Kiake  a  condi-    distingukh  them.     Know  therefore  that  for  the  most  part  P«r  ^t.  204. 
^D,  and  what  conditions  have  conditional  words  in  their  frontispiece,  2|**j|^'t^s». 
Bot;  and  how    ^^j  ^j^  begin  therewith;  and  that  amongst  these  words  «,4  ^so  ssi. 
■ay  be  kaown  ^^i*®  ^^^  three  words  that  are  most  proper,  which  m  and 
from  a  cove-      of  their  own  nature  and  efficacy,  without  any  addition  of 
naat,  or  liaii-    other  words  of  re-entry  in  the  conclusion  of  the  condition, 
tation.  ^Q   make  the  estate  conditional,  as  proviso,  ita  qnod,  and 

Prwim.  Jtm  ^  oondiHone.  And  therefore  if  A,  grant  lands  to  1^.  to 
fMMi.  &A  CM*  have  and  to  hold  to  him  and  his  heirs,  provided  that,  or  so 
^ii*w»*'  a£,  or  under  this  condition,  that  B.  do  pay  to  A.  ten 

{lounds  at  Easter  next;  this  is  a  good  condition,  and  the 
Iff,  •ictaliii-  estate  is  conditional  without  any  Dftore  words.  But  there 
gtd^  are  other  words,  as  Si,  ri  contingat^  and  the   like,  that 

will  make  an  estate  conditional  also,  but  then  they  must 
*  P»  122.  have  other  words  *  joined  with  them,  and  added  to  them 
ia  the  close  of  the  condition,  as  that  then  the  grantor  shall 
re-enter,  or  that  then  the  estate  shall  be  void,  or  the  like. 
And  therefore  MA,  grant  lands  to  B.  to  have  and  to  hold 
to  him  and  fats  heirs,  and  if,  or  but  if  it  happen,  the  said 
B*  do  not  pay  to  A.  ten  pound  at  .Easter,  without  more 
words,  this  is  no  good  condition;  but  if  these  or  such  like 
words  be  added,  that  then  it  shall  be  lawful  for  it.  to  re- 
enter, then  it  will  be  a  good  condition  (n). 


(m)  The  benefit  oft  condidoD  at  common  law  (it  is  diiTereot  in  the  case  of  a  condition  o|>enitlns 
the  statute  of  Uses,)  can  only  be  resenred  to  tlie  donor,  feoffor,  or  lessor,  and  their  heirs,  and  noti 
stranger.    For  it  is  a  maxim  of  the  common  law  Uiat  nothing  which  lies  in  action,  entry,  or   re 
can  be  granted  over  in  order  to  discourage  maintenance  and  litigation.    And  where  ia  the   ci 
of  a    condition  the  benefit  of  it  is  *not  expressly   limited  to    the  feoffor,  kssor,  ^Scc.    oarf 
kwiy  yet  the  law  reserves  the  benefit  of  it  to  his  heirs ;  for  as  they  are  persons  prejndiced   by 
ikfienation  it  is  bnt  reasonable  that  they  should  be  entitled  to  the  same  means  of  recovering  Use 
as  their  ancestors.  1 

(n)See  more  fully  by  what  words  a  condition  may  be  created,  in  Bac.  A br.  Conditions  (A.)  «i 
Tin.  Abr.  Condition  (C.)  (D.)  (H;.  ^ 

Bfi 
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Co.  raper  liC  But  here  note  that  these  words  provuo,  i$a  qnod,  anj 
ma  iM  s/f '  *"^  condiiione,  albeit  they  be  the  most  proper  words  to 
LiL  Bro.*256.*    ™^^  eoQditioDs,  yet  do  diey  not  always  make  the  estate 
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by  the  deed  to  be  conditional,  but  sometimes  do  serve  for 
other  purposes ;  for  the  word  proviBO  hath  divers  opera- 
tions besides ;  for  sometimes  it  doth  serve  for  and  work  a 
qualification,  or  limitation,  and  sometimes  it  doth  serve 
to  make  and  work  a  covenant  only  (o).    And  then  only 
(being  inserted  amongst  the  covenants  of  tiie  deed)  it  doth 
make  the  estate  conditional,  when  there  are  these  things 
in  the  case :  1.  When  the  clause  wherein  it  is  hath  no  de- 
pendence upon  any  other  sentence  in  the  deed,  nor  doth 
participate  with  it,  but  stands  originally  by  and  of  itself: 
2.  When    it  is  compulsory  to  the  feoffee,    donee,   4^. 
S.  When  it  comes  on  the  part,  and  by  the  words  of  tiie 
feoffor,  donor,  lessor,  ^c.    4*  When  it  is  applied  to  the 
estate,  and  not  to  some  other  matter;  as  if  one  grants 
manor  with  an  advowson  appendant,  and  after  the  Aa- 
beudmn  and  reservation  of  rent,  amongst  the  covenant*, 
there  is  this  clause  inserted  [provided  that  the  grantee 
ahali  regrant  the  advowson  for  the  life  of  the  gprantor]  thb 
b  a  good  condition.    And  thus  it  may  be  also  a  condition, 
and  a  covenant:  as  if  the  words  run  thus,  provided  al- 
ways, and  the  feoffee,  Sfc  doth  covenant,  8fc.  that  neither 
he  nor  his  heirs  shall  do  such  an  act,  this  is  both  a  con« 
dition,  and  a  covenant.    But  if  the  clause  have  depend- 
ence on  another  clause  of  the  deed,  or  be  the  words  of  the 
feoffee,  ^c.  to  compel  the  feoffor  to  do  something,  then  is  Corenaat 
it  not  a  condition  but  a  covenant  only ;  as  if  there  be  ia 
the  deed,  a  covenant  that  the  lessee  shall  scour  the  ditches, 
and  then  these  words  follow  [provided  that  the  lessor  shall 
carry  away  the  earth :]  or  if  there  is  a  covenant  that  the 
lessee  shaU  repair  the  houses,  and  then  these  words  follow 
[provided  that  the  lessor  do  provide  timber.]    So  if  this 
clause  be  applied  to  some  other  thing,  and  not  to  the  thing 
granted,  then  is  it  no  condition,  as  if  a  lease  of  land  be 
made  rendering  rent  at  B.  provided  that  if  such  a  thing 
happen,    it  shall  be  paid  at  C, ;  this  doth  not  make  the 
estate  conditional.    Or  a  lease  is  made  for  years  without 
impeachment  of  waste,  proviso  quod  non  pratemet  donnu 
vohndarie;  in  -this  case,  howsoever  this  doth  mtke  the 
privilege,  yet  doth  it  not  make  the  estate  conditional.    Or 
a  lease  is  made  for  years  rendering  rent,  *  provided  that 
the  lessor,  shall  not  distrain  for  the  rent ;  in  this  case  this 
is  a  good  condition,  but  not  annexed  to  the  estate.    So  if 
in  a  deed  of  bargain  and  sale  of  land,  after  the  habendum, 
there  are  these  words,  viz.  upon  these  conditions  follow- 
ing, viz,  that' if  the  vendor  pay  the  vendee  twenty  pounds 
at  Easter,  and  enfeoff  him  of  a  meadow  called  S.  before 
Whitsuntide,  that  the  bargain  shall  be  void.     Provided 
nevertlieiess  that  the  bargainer  shall  hold  the  land   for 
twenty  years  without  the  let  of  the  bargainee;  it  seems 
this  provided,  in  this  case,  doth  not  make  a  coi^dition. 


•  P.  128. 


(•>  See  aecordingly  Co.  Lit.  80S  b.    Moor  307.  707.    What  sliall  be  a  condition,  and  not  a  cove^ 
-       Abr.  CoBditioo  (G.)    Nek.  Abr.  Coaditioo  (B.) 

So 
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So  if  a  lease  be  made  of  a  house,  and  amongst  the  core-  rr  H.  a.  n. 
nants  these  words  are  inserted,  [provided  also  that  if  the  Bro.  Condi- 
lessor  will  dwell  upon  it,  or  keep  it  in  his  hands,  then  the  ^^  ^' 
lessee,  his  execntors  and  assigns,  doth  covenant  npon  one 
year's  warning  to  remove  and  give  place  to  the  lessor,  this 
lease  notwithstanding ;]  it  seems  this  b  no  condition  bat  a 
covenant  only.    *  If  a  lease  be  made  provided  that  if  the  •  Cnria  Pasebe 
rent  be  behind,  without  any  more  words ;  this  is  no  good  ^^  •'^c.  K.  R. 

condiUon.  M.*5S^,i. 

The  word  ft  also  doth  not  always  m^ke  a  condition,  for  q^^  g^^  ^^^ 
sometimes  it  makes  a  limitation ;  as  when  a  lease  is  made  fo4. 
foryears,  if  /.  S,  shall  live  so  long. 

There  are  other  words  also  that  in  the  King's  grant,  in  Co*  super  Lit 
last  wflb  and  testaments,  and  other  special  cases  do  make  '^\^\^!^ 
conditions,  as  ea  iniemiione^  ad  effednm,  vropomtUM^  «V  ^^^^^  ^^ 
ien/umem,  paying,  and  the'like.     So  that  if  one  devise  his  Plow.  lit. 
land  tjoLsiea  inteiitione,  ^e.  that  he  shall  pay  to  IP.  &  7  H.  4.  St.  Co. 
ten  pounds,  or  paying,  or  so  as  he  pay  to   IKSw  ten  ^^[^h^ 
pounds,  or  to  sell,  Sfc.  these  are  goodtconditions(»).    But  |^^^  ^^^ 
these  words  reffularlv  do  not  make  a  condition  wnen  they  Uoct.  &  Stod. 
are  used  in  deeds.    And  therefore  if  one  make  a  feoffment  34. 
in  fee  ea  intaUumep  ad  effectum,  ^e,  that  the  feoffee  shall 
do,  or  not  do,  such  an  act ;  these  words  do  not  make  the 
estate  conditional,    but    it  is   absolute   notwithstanding. 
And  yet  perhaps  these  words  being  conjoined  with  some 
others  may  make  a  condition;  as  if  lands  be  granted  ea 
iuieKtiane  quod  H  defecerit,  JSfc.  tunc  quod  reintrtUnt,  or 
the  like. 

Also  conditions  are  sometimes  made,  especially  in  es-  Doct.  &  Stud, 
tates  and  leases  for  years,  without  any  of  these  formal  94.    I>ier6. 
words,  when  the  apparent  intent  of  the  lessor  is  to  make  ^^'  ^^  ^* 
the  estate  conditional ;  albeit  the  words  be  not  used  as  the 
words  of  the  lessor,  but  as  the  words  of  the  lessee,  or  iiy 
definitely  of  neither.    And  therefore  it  hath    been  said, 
that  if  an  indenture  be  made  between  A.  and  B.  thus:  it  is 
agreed  and  covenanted  between  the  parties  aforesaid,  that 
A  shall  have  the  land  for  years,  and  that  he  shall  not  alien 
It;  that  this  estate  is  conditional:  But  it  seems  thisu  not 
law  (47).    But  if  this  clause  be  inserted  amongst  other  co- 
venants. 


(ji)  if.  devised  lands  to  B.  }Mfyiii|r  .£40  to  C.  it  is  a  food  condition ;  for  C.  has  no  other  remedy  and 
•  will  onght  to  be  expoonded  accordinr  to  the  intent  of  tlie  devisor.  Yin.  Abr.  Condition  (I)  ul.  9. 

(q)  If  lease  be  made  to  a  man  and  his  assigns  for  twenty-one  years,  provided  that  he  shall  not 
assign,  the  proTtso  being  repugnant  to  the  premues  is  void ;  but  it  would  nave  be«n  good,  if  the  word 
marigtu  had  been  omitt^.  Moor,  8S1 ;  so  it  wonld  be  good  although  the  word  aistgiif  was  in  Iht 
premises,  in  case  the  proviso  was,  that  he  should  not  assign  wkkotU  the  lessor's  cansntf . 

In  tisre's  emae,  (Cro.  Eliz.  S6.)  a  lease  for  years  was  npon  condition  tliat  the  lessee,  his  exemimB  sr 
cstJigiis, ^omitting  administrators,)  should  not  alien  without  the  assent  of  the  lessor.  The  lessee  died  i^ 
testate,  and  administration  was  granted  ioJ.S,  who  assigned  without  licence :  And  it  was  a<yudfedy 
that  the  condition  was  broken  as  the  administrator  was  an  tMigme  in  law. 

So  where  a  condition  was,  that  if  the  lessee,  his  execntors,  administrators,  or  assigns,  demised  tU 
lands  for  more  than  from  year  to  year,  that  then  the  lease  should  be  void }  it  was  held  that  the  cow 
dition  was  broken  by  a  devise  of  the  lease.  See  Berry  v.  SUmton,  Cro.  EHz.  S^l ;  but  see  Fsx  ▼.  SanM^ 
Sty.  483,  which  is  contra.  A  proviso  or  condition  in  a  Iea»e,  that  the  lessee  his  exemtere  or  Mfaiiiitslrai 
#«rf,  shall  not  assirn  or  underlet  without  licence  on  pain  of  forfeiture, — an  nnder-leaae  by  di 
administratrix  of  the  lessee  will  occasion  a  forfeiture.    See  Roe  v.  fforrwoa,  t  T.  R.  49i». 

Conditions  like  the  above,  being  in  restraint  of  alienation  are  not  favored  in  law  but  are  conatxnH 
strictly  in  favour  of  the  lessee.    It  has  therefore  been  detemiiocd,  that  such  a  condition  only  afie«itf 
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Tenants,  viz.    If  the  leasee  hincler  die  lessor  to  fell^  cnt, 

and  carry  away  the  trees  npon  the  lands  devised,  that  the 

lessor  may  re-enter  and  the  lease  shall  be  void;  this  is  a 

good  coadUioa,  and  so  it  hath  been  adjudged  in  the  case  of 

•Hatoard  and  Fuleher,  HiL^  Ca^  B.  R.    And  if  a  les-     *  P.  VU. 

see  for  years  do  oovenant  in  hb  lease,  that  if  he,  his  ex- 

^cntors,  or  assigns,  shall  alien,  that  it  shall  be  lawful  for 

the  lessor  to  re-enter;  it  seems  this  is  a  good  omidition^ 

and  not  a  covenant  onl^<r).    And  if  a  lease  for  years  be 

made,  and  this  clause  is  inserted  in  the  deed,  it  is  agreed 

between  the  parties,  that  if  the  leasee  do  not  pay  ten 

pounds  to  the  lessor  at  Easter,  from  thenceforth  the  lease 

shall  be  void;  this  is  a  good  condition.    And  if  a  lease  ho 

made  with  this  clause  inserted  in  the  deed,  it  is  agreed  that 

whosoever  shall  have  the  estate  or  interest,  that  be  or  they 

shaU  find  sureties  within  the  year  for  the  rent,  otherwise 

the  esUte  shall  cease;  it  seems  this  is  a  good  condition. 

c!^  Mich!  ^"^  ^^  ^  ^^^^  ^^^  y^^  ^  ™*^^  ^^  ^^  ^^^^  inserted, 
5r,  3a  EUjc  ^"^  ^^^  ^^  *^^  ^^^  ^  lawful  for  the  lessee  to  alien  with- 
B.  VL  out  liceDce  of  the  lessor,  under  pain  of  forfeitare ; 


Hktkmet  and  does  not  extend  to  his  assignee;  so  tbat  if  a  lessee  who  is  restrained  from  alieiMtioa 
withont  the  consent  of  the  lessor,  assiciis  bis  lease  with  consent,  the  assignee  may  assign  to  any  oAer 
penon  withont  any  farther  consent.  Dumpoi'9  cau^  4  Rep.  119.  WHckcott  ▼.  Fox^  Cro.  Jac  598. 
(^Bgh  Meiy  «f  tliis  doctrine,  and  sec  ti|/m,  page  ISd,  aote  (e).  And  although  the  licence  shooM 
hr,  that  »e  assignment  shonid  be  made  subject  to  the  performance  of  the  covenants,  wrwtitoety  mud 
n9^iim$  oentuned  in  the  lease  tbe  assignee  may,  nevertheless,  assign  without  farther  licence.  See 
^nmmM  v.  Maepkermm^  14  Yes.  173.  But  a  fresh  condition  may  be  annexed  to  the  leaaa,  see  iafi% 
PMe  t«S,  aote  (e)> 

^  Where  there  is  a  proviso  or  condition  ia  a  lease,  that  the  tessee  diati  not  assail  wtthont  the  penab* 
swn  of  the  lessor,  aa  onder-leMc  has  been  adjadg ed  not  to  be  within  the  proTiso.  Sec  Craste  ▼• 
BUaete^  S  Wils.  Rep.  t34.  2  Bhu  Rep.  766. 

B«t  if  a  lease  contains  a  proviso,  that  tbe  lessee  shall  not  assign,  let,  or  demise  the  whole  or  any  part 
«f  the  premises  withoat  leave  in  writing  of  the  lessor,  in  a  case  like  this  neither  aa  assignment  or  under- 
lease can  he  made.    See  Roe  ▼.  if«rHsoR,  ST.  R.  436;  and  see  Roe  t.  SdUrs,   1  Maale  &  Selw.  297. 
And  where  the  proviso  was,  that  the  lease  should  be  void  **  if  the  lessee  assigned  or  otherwise  parted 
with  the  indenture  of  lease,  or  the  premises  thereby  demised,  or  any  part  thereof,  for  the  whole  or 
nay  part  of  the  term  without  leave  in  writinc,''  it  was  held,  that  the  lessee  was  restrained  from  audLing 
aa  nnder-lease.    Doe  v.  tVcnU^^  1  Campb.  N.  P.  SO.  Though  a  condition,  generally,  against  assigning 
or  nnderietting  will  net  restrain  an  asstgmneat  ky  •peraiiom  ^  Uuo^  as  by  t&e  assignees  of  tiie  lessee  in 
esse  he  beoomes  a  bankrupit,  (Doe  v.  R«Mn,  3  Maule  ^  Selw.  353 ;  and  Doe  v.  Smthy  5  Taant  795.)  or 
by  the  sheriff  ander  an  execution,  (Doe  v.  Ouier^  8  T.  R.  57 ;)  yet  an  express  condition  against  assian- 
Bleats  by  operation  of  law  may  be  inserted  in  leases  for  years :  as  where  in  a  lease  for  years  a  proviso 
was  mserted,  that  upon  the  tenant's  becoming  a  bankrupt  the  landlord  might  re-enter,  and  the  proviso 
^M  hd4  to  be  good.    Roe  v.  GatUere^  S  T.  R.  133.    So  if  the  proviso  was,  that  the  lessor  should 
te«atBr  in  case  tlie  lessee  suffered  the  lease  to  be  taken  in  execution  or  to  be  extended,  the  proviso 
wsuld  be  ffood.    Even  where  the  proviso  or  condition  only  restrains  assigning  gentmUyy  withoat  ex* 
\  fressly  making  the  lease  void  or  giving  a  power  of  re-entry  upon  tbe  lessee  allowing  the  lease  to  be 
I  fikea  Id  execution,  yet  if  the  lessee  <roiifesses  a  indgment  for  the  express  purpose  of  having  the  lease 
tdtea  in  exccntion,  this  would  be  deemed  a  frauo  and  a  breach  of  the  coodition,— and  the  lessor  would 
r  kave  a  right  to  re-enter.    Doe  v.  Cor/o*,  8  T.  R.  3()0.    Conditions  or  powers  of  re-entry  for  wan-ffir^ 
jftnsgnu  •f  cocemasUs  are  generally  contained  in  leases.    For  breach,  however,  of  such  conditions, 
,  a^ty  will  in  many  eases  relieve.    But  this  point  will  be  more  fully  notircd  hereafter.    Ko  relief 
hswever  will  be  afforded  by  equity  m  the  ease  of  the  breach  of  a  condition  not  to  assign.    HiU  v. 
Jttteiutff  18  ves.  o5o. 

.  It  may  be  proper  to  observe,  that  if  the  lessor  accepts  rent  (or  it  is  conceived,  does  any  other  act, 

laeo^iziBf?  the  lessee  as  his  tenant,)  oiter  a  breach  of  the  condition,  it  is  a  waiver  of  the  forfeiture, 

fiavuied  tlie  lessor  had  notice  of  the  breach  of  tbe  condition.    See  fVkicheoi  ▼.  Fox^  Cro.  Jac.  398. 

^Soodriffhi  •¥»  DmoidOj  Cowp.  804.  -But  it  has  been  held,  that  tbe  lessor  having  waived  his  right  of 

I  fe-entry  for  «  forfeiture  incurred  by  the  lessee  for  having  made  doe  underletting,  does  not  preclude  him 

Unm  re-entering  upon  the  lessee  making  a  snbsequent  underletting.    Doe  v.  frtiss,  4  T.  R^  735. 

\ir)  And  the  lessor  aiay  take  it  as  a  covenant  or  condition,  but  not  as  both.    Dab.  8.    Bac,  Abr. 

Caxlitioa  (G.) 

I  •  .  IS 


|f4  OF  A  OONDITIOK.  chap.  vi. 

ii  a  good  conditioii  (i ).    And  if  a  lease  for  yeans  be  made  Dier  79. 97. 
oC  a  booiie,  with  tixis  damie  inserted  in  tbe  deed,  and  the  Co-  >Bi>«r  lit. 
lessee  shall  continnally  dwell  in  the  same  house  upon  ^^^ 

Sain  of  forfeiture  of  the  said  terra;  this  is  a  good  con- 
ition.    And  if  in  a  lease  for  years  the  lessee  covenant  to  piow.  i5f . 
pay  60  nrach  rent*  and  then  these  words  are  inserted. 
And  if  it  shall  happen,  that  the  said  yearly  rent,  &c.  then 
the   lessee  doth  covenant  and  grant,  &e.  that  the  lease 
*ahall  be  void ;  it  seems  this  is  a  good  condition,  and  so 
ha^  it  been  ever  taken ;  as  was  said  by  Justice  Dodridge^ 
MiL  3  Car.     And   in  all  these  cases  the  estate  is  con- 
ditional.   But  in  cases  of  feoffments  in  fee,  gifts  in  tail,  Co.iiipertit 
and  leases  for  life,  it  seems  that  words  penned  in  this  <<^    ^^^.^ 
manner  will  not  make  conditions,  but  that  in  these  cases  l^^^^^ 
the  precise  and  formal  words  of  a  condition  are  requi- 
dte  (0*    And  therefore  if  a  feoffment  be  made  by  dc^d, 
and  therein  is  inserted  this  clause,  that  it  is  agreed,  or 
that  the  feoffee  doth  covenant,  that  if  the  feoffor  do  such 
an  act,  the  feoffor  shall  re-«nter ;    this  is  no  condition, 
nor  .the  estate  hereby  made  conditional.      And  yet  see' 
Perh  sect.  744. 

If  one  make  a  lease  for  years  on  condition  to  pav  rent  I>ier34a. 
at  four  feasts,  and  after  there  is  a  clause  in  the  deed,  and 
if  the  rent  shall  be  behind,  &c.  that  he  shall  distrain; 
thb  clause  doth  not  take  away  the  condition,  but  the  same 
doth  continue,  and  the  estate  is  conditional  still.  See 
more  in  the  next  question. 

In  the  making  of  estates  tlie  cause  is  regarded.  And  Co.  niper  Lit  , 
in  case  of  the  grant  of  lands  or  tenements,  causa  doth  ^^* 
sometimes  make  a  c(uidition,  as  if  a  woman  give  lands 
to  a  man  and  his  heirs,  causa  matrimonii  prmlocuti;  in 
this  case,  if  she  either  marry  not  the  man,  or  the  man 
refuse  to  marry  her,  she  ^hall  have  the  land  again  to  her 
and  her  heirs.  But  on  the  other  side,  if  a  man  give  land 
to  a  woman  and  to  her  heirs  causa  matrimanii  prcBhcuti, 
though  he  marry  her  or  the  woman  refuse,  he  shall  not 
have  the  lands  again  to  him  and  his  heirs.  And  in  the 
ease  of  a  grant  executory  the  word  [pro]  may  make  a  ^ 

^P,  125.      *  condition.    Aod  therefore  if  a  man  grant  me  an  annuity  Co.  snperlit.  i 
prounaacra  terrce,  or  pro  decimis,  Sfc,  or  if  he  grant  me  «04.Co.  lo.«f» 
an  annuity  for  a  way,  or  a  gutter  through  my  ground,  9  J^/^tJ^. 
this  is  conditional,  and  if  he  be  disturbed  in  tbe  way,  15  Ed.  4.  f. 
acre  of  land,  tithes,  or  gutter,  he  may  refuse  to  pay  the  Dier  6.  i 

annuity.     So  if  an  annuity  be  granted  to  an  oflScer   for 
the  executing  of  his  office ;  or  pro  consilio  impendendo,  if  j 

the  grantee  do  not  execute  the  office,  or  give  counsel.  Sec.  ] 

the  annuity  shall  cease  (v).    But  if  one  grant  me  tithes, 

.  ($)  See  mpng  lut  note  but  one. 

(t)  Words  of  an  exyreu  condition  shall  not  ordinarily  be  construed  as  a  limitatim ;  but  where  i 
estate  if  to  remain  oyer  for  breach  of  a  condition,  which  is  by  express  words  a  cmditton^  TCt 
OJiirht  to  be  intended  as  a  TuniUtion,  per  HoU,  JlMod.61.  Poge  v.  Haywardy  2  Salk.  570. 'S.  / 
But  see  the  note  at  the  end  of  tbe  chapter  on  the  subject  of  conditional  limitations. 

(u)  Regularly  the  word  pro  does  not  import  a  condition ;  but  when  </ur  IhtMg  granted  i»  ejeeeut 
and  the  consioenition  of  the  jrrant  is  a  service,  or  some  such,  thing  for  tvhich  tl^re  is  no  remedy 
stopping  the  thiog  granted  ;  as  in  the  case  of  an  annuity  grunted  jtro  ccnsilioy  i^c.  the  viord  pro  fans 
force  of  a  condition,  hut  not  of  a  condition  precedtnt,  and  therefore  the  performance  thfreof  n 
not  be  averred  when  the  annuity  is  demanded ;  but  in  the  ra.ie  of  a  personal  contract,  as.  If  I  sell 
my  horse  for  ^10,  it  works  by  condition  preeedatt.  snd  you  shall  sot  take  my  hone,  except  you 
mt  ^10,  per  Hohurt^  Ch.  J.    Hob,  iU  j  f         r  ^ 

or 
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or  M&  anlmityf  and  I  grant  an  annuity  for  these  tithes, 
or  grant  to  give  counsel  for  the  annuity;  it  seems  the 
grants  that  are  in  this  manner  are  not  conditional^  but 
absolute.  So  if  I  pro  connUo^  SfC4  or  pro  una  acra  terras 
4*0.  make  a  feoffment  in  fee,  or  lease  for  life  of  another 
Bier  7.  itr.  acre,  these  estates  are  not  conditional  (x).  And  if  one  TesUoMat. 
BceTestamcBt.  derise  land  to  be  sold   by  his  executors,  and  to  be  dis* 

tributed  for  his  soul ;  by  this  it  seems  the  estate  or  power 
of  the  executors  is  conditiimal.  So  if  one  devise  his 
land  to  find  a  preacher  or  a  chaplain  (y).  But  otherwise 
it  seems  it  is  of  land  so  conyeyed  by  deed  in  a  man*s  life- 
Pl#w.i4i.i4s.  time.    And  if  a  feoffment  be  made  of  land  ad  erudiendnm 

JiHum:  some  have  said  this  estate  is  conditional. 

Co.  super  Lit.       ^^  ™^*^  ^P^  '^^  proper  words  to  make  a  limitation  of  limitatloa, 

t34.  «S5.  Co.'    an  estate,  are,  Quamdiu,  dummodo,  dum,  quousque,  n,  and 

10. 4%  Plow,    such  like.    And  therefore  if  A.  grant  lands  to  B.  to  have 

4^.  Lit  i^t.  im^j  to  hold  to  him  and  his  heirs,  until  B.  go  to  Rome ;  or 

*^  until  he  be  promoted  to  a  benefice ;  or  until  B.  pay  to  A. 

or  A«  pay  to  B.  twenty  pounds ;  or  so  long  as  J.  S.  shall 

lire;  or  if  A.  grant  lands  to  B.  to  have  and  to  hold  to  him, 

his  executors.  Sec.  if  /.  S,  and  /.  D.  shall  live  so  long. 

Or  if  A.  grant  lands  to  A.  to  have  and  to  hold  to  him  for 

the  hfe  ofj9.  so  that  ^.  pay  twenty  pounds  to  A,  at 

Easter  following ;  these  are  not  conditional,  hut  limited 

to  estates.    So  if  A.  grant  lands  to  B,  to  have  and  to  hold 

to  him,  for  so  long  as  he  shall  keep  himself  a  widower, 

or  dam  iohfuit,  or  durante  viduitate  (a;),  if  the  grantee 

be  a  widow,  these  are  good  limited  estates,  but  these 

words  do  not  make  the  estates  to  be  conditiomd  (a). 

Bier  it5.  If  the  words  in  the  close  or  conclusion  of  a  condition 

Plow.  159.         be  thus.  That  the  land  shall  return  to  the  feoffor,  &c,  or 

J?teik«  sect.        that  he  shall  take  it  again,  and  turn  it  to  his  own  profit : 

.  ^^*  or  that  the  land  sha&  revert,  or  that  the  feoffor  shall 

rectpers  the  land ;  these  are  either  of  them  good  words  in 

a  condition  to  give  a  re-entry,  as  good  as  the  word  [re-efifer] 

and  by  these  words  the  estate  wUl  be  made  conditional. 

Ce.iapcrLit»       1^«  tenant  by  the  curtesy,  the  tenant  in  tail  after  the  6*  What  shall 

tS0.  SS4.  Co.    possibility  of  issue  extinct,  the  te|Mmt  in  dower,  the  tenant  ^.f^'^.^f,*'** 

••  ^  for  life,  the  tenant  for  years,  by  statute,  or  elegit,  guar-  aid  when  m 

dian,  &c.  do  hold  their  estates  subject  to  a  condition  in  estate  shall  be 
law ;  so  that  if  either  of  them  alien  his  land  in  fee,  or  snbject  to  soch 
claim  a  greater  estate  in  a  court  of  record  than  his  own,  •  coaditton. 


^m 


(«)  If  the  oonveyance  of  the  one  acre  was  in  consideratton  of  the  coaveyance  of  the  other,  this,  if  the 
estates  were  of  the  same  quality,  wonld  be  an  exchange,  to  which  there  would  be  the  implied  condition 
ef  re-entry  upon  eviction. 

(y)  Snch  devises  would  be  void.  See  statute  1  Ed$»,  6.  c.  14.  and  9  Geo,  2.  e,  S6.  and  see 
Mr.  TVflMs's  very  valuable  edition  of  Co.  Litt.  vol.  i.  p.  ler,  note  (e),  for  some  useful  infonnatioa 
tespectina  devises  and  gifts  to  superstitious  and  chariuble  uses. 

(s)  In  the  case  of  Lawrence  v.  Ltacrenee,  S  Vem.  365.  a  devise  by  tiie  testator  to  his  wife  of  a  part 
ef  Us  estates  durtnf^  her  widowhood,  was  held  not  to  be  an  implied  satislactiod  of  her  dower.  Where 
however  such  a  devise  Is  expressly  made  hi  satisfaction  of  her  dower,  or  where  ^om  drcunutanoea 
it  is  to  be  inferred  that  the  testator  intended  it  in  lieu  of  her  dower,  there  she  will  be  compelled  to 
elect  between  the  property  devised  and  her  dower*  And  see  Treatise  on  Marriaae  Settlements, 
page  64/r,  note  (b),  for  farther  inforroatioii  as  to  what  shaU  be  deemed  an  implied  satisfaction  of 
d0«rer,and  consequently  where  the  wife  must  eleet  whether  she  wiU  take  her  dower  or  what  is  given 
her  la  lieu  of  it. 

(a)  Whilst  she  conOnaes  sole  or  daring  wido^iAood  is  the  fall  parted  assigned  for  tlie  dnratleii  of  the 
estate,  consequently  tiie  ease  is  not  like  that  of  a  larger  estate  auuls  to  deteraiine  la  ease  of  msr* 
riage  which  woald.be  a  emidiHemai  estate. 

Q  hM 
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lie  doth  forfeit  liis  estate  (6),  and  he  iii  remainder  or  re- 

▼ersion  may  enter;  and  if  sneh  a  tenant  do  wdbsie^  ho  ia 

reversion  shalt  recover  the  place  wasted  (e).    Tho  teaiiit 

in  fee-simplie  doth  hold  his  estate  subject  to  a  eonditiott 

in  law ;  so  that,  if  he  alien  his  land  in  morbnain,  he  doth 

forfeit  it,  and  the  lord  may  enter  njpon  him.    80  abo  ho 

that  .doth  take  land  in  exchange,  doth  hold   fit  under  a 

condition  in  law,  viz.  that  if  the  land  he  give  in  exchango 

for  that  land  be  recovered  ih)m  him  that  halh  it,  Uiat  ho 

shall  enter  upon  his  own  land  again.    Also  every  officer 

.  that  hath  to  do  in  the  administration  of  justice,  all  keepera 

of  parks,  stewards,  beadles,  hailiifs,  and  such  like,  hol4 

their  offices  under  a  condition  in  law;  sio  that  if  thoy  do 

not  duly  execute  it,  and  do  not  all  that  thereunto  doth 

appertain,  they  may  forfeit  them,  and  the  grantor  may 

put  them  out.    In  quo  quU  delinqwit  in  eo  e»t  de  jure  jpic- 

niendus  (cQ. 

T.  What  shall        1*0  e^6ry  good  condition  is  required  an  external  fonn, 

be  said  a  good    t.  e,  words  to  declare  an  intent  in  the  party  to  have  the 

S^*^^^?i  ^"      estate  conditional,  as  in  the  cases  before :  and  an  internal 

SoTin  Its  oru "  ^^^°^'  *•  *•  ^^^^  matter  as  whereof  a  condition  may  he 

gtnal  creation ;  made. 

and  what  not.        As  to  things  executed,  the  condition  must  be  made  and  Perk,  sect 
1.  For  the         annexed  to  the  estate  at  the  time  of  the  making  of  it;  but  T^i^.  Co.  1. 
manner,  frame,  «s  to  things  executory,  it  may  be  made  afterwards.    And  J^'  J1®]JL^ 
and  order  of      if  the  condition  be  made  in  another  deed,  and  not  the  j^^^^  145.  WN 
making  it.         same  deed  wherein  the  estate  is  made,  if  it  bo  delivered  Co*f.ri! 

at  the  same  time,  it  is  as  good  as  if  it  were  contained  in 
the  same  deed.  And  therefore  if  a  man  make  a  feoffment, 
lease,  or  the  like,  by  one  deed  absolute,  and  at  the  same 
time  make  another  deed  of  defeasance  or  condition,  and 


(6)  A  forfeiture  wonld  not  be  incurred  where  the  alienation  was  made  by  a  conveyance  which  n 
not  a  tortious  conveyance ;  as  by  Ipase  and  release,  bargain  and  sale,  or  covenant  to  stand  seised. 
But  if  the  alienation  was  made  by  feoffinent,  fine,  or  recorery,  a  forfeiture  might  be  incnrred.  If 
made,  however,  bv  fine  or  recovery,  a  forfeiture  is  notnecetsarily  incurred  ;  as  where  the  fine  b  levied 
by  a  tenant  for  life  and  it  is  expressly  confined  to  the  life  estate  j  or  where  the  recovery  is  raffierad 
by  a  tenant  for  life  who  has  a  remote  estate  tail.    See  supra,  pages  14  and  43,  and  notes(8)  «Bd(«). 

(c)  Waste  is  either  voluntary,  as  by  pulling  down  a  house ;  or  it  is  pernumv4j  as  ny  sancfiaf 

it  to  fall  for  want  of  necessary  repairs ;  2  Inst.  145.    An  action  of  waste  lies  afainst tenant  byte 

curtesy,  in  dower,  for  life,  &c.  by  him  that  bath  tbe  immediate  estate  of  inheritance  for  vraate  m 

dcfltmction  in  liouses,  gardens,  woods,  trees,  or  in  land^  meadows,  &c.  to  the  disherison  of  him  in  r^ 

version,  or  remainder,  Co.  Lit.  53  a.    The  doctrine  of  waste,  though  very  material,  is  bat  little  es- 

plained  In  the  Touchstone.    It  is  not  within  the  compass  of  a  note  to  supply  the  deficiency.     Thr 

£ditor  will  therefore  content  himself  by  referring  the  reader  to  some  anthors  respecting  xvaate^  .mdit 

the  four  following  general  heads,  in  order  to  facilitate  his  inquiry  into  any  particular  point   af  thai 

doctrine :— - 

1st.  What  shall  be  deemed  waste,  and  its  different  kinds,  Co.  Lit.  55a*    5  Co.  IS.     Com.  P^ 

Waste  (D  f ).     2  Roll.  Abr.  8i4.    2  Bi.  Com.  t81.    Bac.  Abr.  Waste  (A).     Observatiom  mpm 

estates  for  life  respecting  waste,  8?o.  printed  for  Uriel,  1777. 

2d.  Of  what  things,  and  in  what  manner,  waste  may  bemade^    5  Co.  12.  21.    7  Co.  15.    Via,  Ahr« 

Waste (C) and  (D>    Bac.  Abr.  Waste  (C). 
5cl.  By  whom,  and  against  whom,  remedy  may  be  had  for  it,  Co.  Ut  285  a.     2  KolL  A1ir%  9^ 
6  Co.  37  b.    11  Co.  49.    Wright's  Ten.  44.    2  Inst  299.    Stat.  6  Ann.  c.  31.      Bac.  Abr.  Wa|H 
(G),'(H).    3B1.  Com.  223,    Com.  Dig.  Waste  (C 1).    lVes.521.    2Atk.383. 
4di.  At  what  time,  and  in  what  manner,  that  remedy  may  be  obtained,  Co.  Lit.  356  a.     Be 
Waste,  pi.  42.    F.  N.  B.  59.    2  InSt.  146.  306.    Bac.  Abr.  Waste  (ij.    Yin.  Abr«  Waate  ( 
•     (L.  a).    In  what  cases  Injunction  granted,  Yin.  Abr.  Waste  (R  a).  £q.  Ca.  Abr.  Waate. 
546.   '2Atk.  183. 
(d)  In  like  manner  to  all  Fraiuhue$  there  is  a  condition  in  law  annexed,  Uwjt  th^  ihatl  aust,^, 
%s%d.    Mir.  ch.  5.  ^  4.    2  Inat.  223.    Com.  Dig.  Condition  (R.)    What  ahali  ha  dcesMd  a  ^  - 
a  condition  in  law,  sea  in  Com.  Dig.  Condition  (2S.) 

deliver 
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deliver  both  together,  this  is  a  good  condition,  and  will 
make  the  estate  conditional.  Bat  if  the  defeasance  be 
sealed  and  delivered  before,  or  after  the  deed,  contra. 
And  therefore  if  one  make  an  absoltite  feoffment  in  fee, 
and  before  or  after  the  sealing  or  delivery  of.  that  deed, 
the  feoffor  declare  himself  by  deed,  or  uie  feoffor  and 
feoffee  agree  by  deed,  that  the  estate  made  before,  or  to 
be  made  after,  shall  be  conditional,  yet  this  is  not  condi- 
tional. And  yet  if  an  amniity  be  granted  absolutely  by 
one  deed,  and  after  tiie  grantee  grant  to  the  grantor,  that 
if  the  grantor  do  such  a  thing,  the  annuity  shall  cease :  in 
this  case  the  annuity  is  conditional  (e). 

A  condition  may  be  annexed  to  an  estate  by  way  of  use ; 
as  if  a  feoffment  be  made  to  A.  to  the  use  of  B.  and  his 
heirs,  on  condition  that  S.  shall  pay  to  the  feoffor  twenty 
pounds  such  a  day ;  this  is  a  good  condition.  So  if  one 
covenant  to  stand  seised  of  lands  to  the  use  of  B,  and  his 
heirs,  on  condition  that  if  he  pay  him  ten  pounds,  the  use 
shall  be  void,  or  the  like.  Also  a  condition  may  be  an- 
nexed to  an  estate  created  by  will;  as  if  one  devise  land 
to  I.  S.  for  bis  life,  provided  that  he  pay  ten  pounds  yearly 
to  /.  D. ;  this  is  a  good  condition.  vThereof  see  in  Tetta- 
ment 

A  rent,  or  any  such  like  thing  may  be  granted  on  con- 
dition, that  *  if  such  a  thins  be  or  be  not  done,  tlie  rent  •  p.  127, 
shall  cease  for  a  time,  and  then  revive  again;  and  this 
condition  is  good.  But  in  case  of  land  it  is  otherwise ;  for 
that  cannot  be  granted  after  this  manner.  Also  a  condi- 
tion to  make  an  estate  void  for  a  part  of  the  time  is  not 
good.  And  therefore  if  a  feoffment  be  on  condition,  that 
upon  such  a  contingent  the  feoffor  shall  enter,  and  have 
the  land  for  a  tim6,  or  the  estate  shall  be  void  for  a  part 
of  the  time ;  or  make  a  lease  for  ten  years,  provided  that 


So  renU,  oonditioiM,  warraatief ,  and  such  like  uiheritaneu  executory,  may  be  defeated  by  de- 
^e  eithtr  at  the  time  they  are  created,  or  at  any  time  after— and  so  the  law  is  of  statutes, 
iee»y  and  other  things  executory ;  Co.  Lit.  SS7  a.    And  leases  for  years  being  mere  cinttel 
ita,  tbey  ma^  be  deJfeasaueed  by  a  condition  after-  they  are  granted.    This  is  important  with 
—  to  granting  a  licence  to  assign,  in  cases  where  the  lessor's  licence  is  made  necessary  to  an 
If' Vy  the  lessee.  The  licence,  as  we  have  seen  in  a  former  note  (p.  1S3,  note  (q)),  is  a  complete 
ioo  with  the  condition  ;  and  according  to  Dumport*»  case,  (41  Kep.  119.)  if  the  condition  cou- 
if  MSerent  parts,  as  to  re-enter  for  assigning  without  licence,  for  non.performance  of  covenants. 
It   of  rent,  4cc.  a  dispensation  with  one  part  of  the  condition  yfir'iW  be  a  dispensation  with 
I  whole  ;  a  doctrine  which  renders  it  very  important,  that  where  a  licence  to  assign  or  underlet  is 
-^--^    Uie  condition  should  be   revived:   So  in  cases  where  it  is  intended  to  release  or  dispense 
of  the  condition  and  not  the  lyhole,  there  the  condition  should  be  revived  as  to  those- parts 
t*  not  intended  to  be  released.    The  doctrine  however  that  a  licence  to  assign  is  a  diapensa- 
larttk  tbe  eondition,  appears  to  be  of  very  questionable  nature,  or  rather  perhaps  obviously  an  erro- 
The  language  of  such  a  condition  usuaUy  is,  that  if  the  lessee,  his  ekecntors,  adnunistra- 
msMgEMS,  (by  assigns  is  to  be  understood  assignees  with  licence)  shall  assign  without  the  licence  of 
or  aball  not  pay  tbe  rent  and  perform  the  covenants,  that  the  lessor  shall  have  the  power  to 
Now  jri^^Mg  a  licence  to  asBign  to  not  releadnr  or  dispenring '^ith  that  part  of  the  condition 
ifMaires  the  licence,  but  quite  the  reverse ;  for  tne  giving  of  the  licenca  shows  that  there  was 
^     '     to  dispense  with  anv  part  of  the  condition,  but  rather  to  maintain  it    It  appears  therc- 

g^^lng  a  licence  (which  u  agretahle  to  the  condition)  can  be  no  digpenaniien  with  the 

ner  can  it  anthorize  the  assignee  to  make  an  assignment  without  a  further,  licence,  and 
r  there  can  be  no  necessity  to  do  any  act  to  revive  the  condition  ;  for  in  fact  it  still 
fall  force.  Till  however  this  opinion  should  receive  a  judicial  recognition,  the  Bditor 
lint  the  nsnal  practice  should  be  followed,  namely,  an  instrument  between  the  lesser 
far  tite  purpose  of  reviving  the  supposed  exthct  condition. 

o  2  upon 
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vpoii  voKih  a  contingent  it  shall  be  roid  for  five  years ; 
these  conditions  are  not  good.  And  yet  if  a  feoffment  be 
made,  of  two  acres,  provided  that  upon  such  a  contingent 
the  estate  shall  be  void  as  to  one  acre  only ;  this  is  a  good 
condition. 

A  condition  that  a  stranger^  or  the  heir  of  the  feoffor,  Co.  mper 
shall  do  an  act,  is  good :  as  if  a  feoffment  be  made  to  /.  S.  ^gJ^S^*^ 
on  condition  that  /.  D.  shall  pay  to  the  feoffor  ten  ponuds  ^^  a^^Co. 
at  Easter  next;  or  if  a  feoffment  be  made  on  condition  rap^rUt.379. 
that  if  the  heir  of  the  feoffor  pay  twenty  shillings  to  the  Co.i.  84. 
feoffee,  that  the  feoffor  and  his  heirs  shall  re-enter.    But  J^^^.**^' 
a  condition  to  give  a  stranger  a  re-entry  is  void  so  far  q^^  g  ^ 
forth.    And  therefore  if  an  estate  be  made  upon  condi- 
tion, that  upon  such  a  contingent  a  stranger  shall  enter, 
or  the  estate  shall  cease,  and  another  shall  have  it;  how- 
soever this  may  be  so  drawn,  as  it  may  be  a  good  condi- 
tion to  give  him,  his  heirs,  &c.  that  doth  make  the  estate, 
all  entry,  yet  it  cannot  be  good  to  give  the  estate,  or  the 
entry,  to  the  stranger.    So  if  a  feoffment  be  made  on 
condition  that  upon  such  a  contingent  the  feoffor  and  a 
stranger  shall  enter ;  this  is  not  good  to  give  an  entry  to 
the  stranger,  but  it  is  good  to  give  the  feoffor  a  re-entry. 
And  yet  by  will  a  man  may  devise  a  term  after  this  man- 
ner. 

If  a  man  infeoff  another,  upon  condition  that  he  and  Co.  svper  lit. 
his  heirs  shall  render  to  a  stranger  and  his  heirs  a  yearly  >ts. 
rent  of  twenty  sbilhngs,  &c.  and  if  he  fail  of  payment 
thereof,  that  the  feoffor  shall  re-enter ;  albeit  this  as  a  re- 
servation of  rent  is  merely  void,  and  the  condition  that 
doth  call  it  a  rent,  is  merely  mistaken,  yet  the  condition 
is  good,  and  ut  res  valeat  the  words  shall  be  taken  con* 
trary  to  their  proper  sense  (/). 

If  I  infeoff  /.  S*  of  land  on  condition  that  if  /.  JD.  give  Perk.  lect. 
to  him  ten  pounds,  or  go  to  Rome  before  such  a  day,  &c.  798. 
that  then  tne  feoffee  sl^  pay  to  me  ten-  pounds*  &c.  this 
is  a  good  condition. 

If  a  feoffment  be  made  to  one  and  his  heirs,  on  condi-  Co.  npcr  U 
tion  that  if  the  feoffee  pay  to  the  feoffor  ten  pounds,  he  shall  for. 
have  the  fee  of  the  land;  this  is  not  a  good  condition  (g). 
But  if  he  say  further,  and  if  fail  to  pay  that,  the  feoffor      , 
shall  re-enter,  this  is  good  (h). 

If  a  gift  in  tail  be  made  to  a  man  and  the  h«rs  of  his  Co.  super  U 
body,  and  if  he  die  without  heirs  of  his  body,  that  then  ^^ 
the  donor  and  his  heirs  shall  re-enter ;  this  is  a  void  con- 
dition, for  when  the  issues  fail,  the  estate  is  at  an  end. 
P.  128.  Conditions  that  are  so  penned,  as  they  are  insensible  MmMy 

and  altogether  inoertain,  are  void :  as  if  one  make  a  lease  " 

(/)  A  rent,  properly  speakiDfr.camiot  be  reserved  to  a  stranger;  (Co.  litt.  14S  b.)  aod  therefbi^  i 
case  like  the  above  it  is  pretomed  the  party  entitled  to  the  root  could  have, no  legal  remedy  ggy  • 
recovery  of  it  by  distress,  cither  at  tJie  common  law  or  by  virtue  of  any  statutory  provision    f;     * 
recovery  of  rent ;  consequently  where  such  a  payment  as  the  above  is  reserved  to  a  stranger^  ^ 
of  distress  should  be  given  for  recotery  of  it,  otherwise  it  it  apprehended  the  party  would  Iukw«  . 
nedy  for  tlie  recovery  of  it  except  in  equity. 

(jg)  The  feofiee  taking  the  fee  by  virtue  of  the  grant  to  him  and  his  heirs  the  estate  is  m 
enlargement  upon  condition;  and  consequently  the  words,  tiiat  he  shall  have  the  fee  upon  o 
paying  .£10,  are  nugatory.  ^^ 

(k)  The  feoffee  taking  a  fee  simple  by  the  former  words,  these  words  make  a  conditioa   |^  Jkl 
saoce  of  his  estate,  and  if  he  did  not  pay  the  «f  10  the  feoffor  would  have  a  ri^t  to  re-enter. 


\ 
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Adj«dgedPM«  on  condition  that  if  the  rent  he  hehind  to  restrain,  and  if 
bVco*61  there  be  not  sufficient,  the  ground  to  enter  into  the  pre- 
^       '  mises ;   this  condition  is  void  for  insensibilitj,   and  the 

estate  is  absolute.    Ei  rie  de  timUibuB. 
Co.  8.  75.  A  condition  to    enlarge  or  increase  an  estate  may  he  To  enlaife  aa 

Flow.  477.        good,  as  if  a  gift  be  made  in  tail,  or  a  lease  be  made  for  estate* 
*i'  ^  •*^*  lifc>  or  years,  on  condition  that  if  such  an  act  be  done,  or 
ae^  710  ^^^  done,  the  lessee  shall  haye  the  land  to  him  and  his 

Plow.  135.  heirs,  as  if  one  make  a  lease  for  life  to  one,  and  if  the 
laAai.  pi.  15.  lessor  die  without  heir  of  his  body,  then  he  doth  grant  the 
^^^''^  land  to  the  lessee  and  his  heirs  for  ever  (t).  Or  if  land 
S^Lit'^r*  ^  granted  to  a  man  for  five  years,  on  condition  that  if 
7or.S50.Plow.  the  grantee  pay  to  the  grantor  within  the  two  first  years 
17S.  48f.  485.  ten  pounds,  then  that  he  shall  have  the  fee«simple,  other* 
4H.7.  4.  See  wise  that  he  shall  have  the  land  but  for  five  years,  and 
LwdSti^^d'o  ^^^y  ^^  seisin  be  made  according  to  the  deed;  this  is  a 
M,  Co.  8U  S^^^  condition,  and  by  this  upon  the  performance  of  the 
n,  condition  the  fee-simple  will  pass.    So  if  one  grant  land 

for  five  years  rendering  rent,  and  that  if  the  lessee  will 
hold  it  over  to  hira  and  his  heirs,  that  he  shall  pay  twenty 
pounds  rent;  this  is  a  good  condition,  and  if  he  pay  the 
rent,  he  shall  have  the  fee-sim|de.  So  if  a  man  make  a 
lease  for  years,  and  at  the  same  time,  for  the  surety  of 
the  term  to  the  lessee,  makes  a  feofiVnent  to  him,  upon 
condition  that  if  he  be  disturbed  in  his  term,  he  shall  have 
the  fee-simple  of  the  land,  and  deliver  both  these  deeds  at 
one  time,  and  ^ve  livery  of  seisin  accordinffly ;  this  is  a 
good  condition.  So  if  a  lease  for  life  be  made  upon  condi- 
tion, that  if  the  lessor  or  his  heirs,  pay  to  B.  or  his  heirs, 
ten  pounds  at  a  certain  day,  that  then  the  lessor  may  re- 
enter, and  if  he  do  not  pay  it  at  that  time,  and  the  lessee 
pay  to  the  lessor  or  his  heirs  ten  pounds  at  a  certain  day, 
after  the  former  day,  that  then  the  lessee  shall  have  the 
\  land  to  him  and  his  heirs  for  ever ;  this  ib  a  good  condi* 

tion.    But  in  all  cases  where  these  kind  of  conditions  are 
!  good  to  make  the  increased  estate  good,  there  must  be 

these  things  in  the  case.  ^  1.  There  must  be  a  precedent 
^  particular  estate,  as  an  estate  in  tail,  for  life,  or  years, 

lor  a  foundation  to  erect  the  subsequent  estate  upon,  and 
that  first  estate  also  must  be  certain  and  irrevocable,  not 
«pon  contingency,  or  with  power  of  revocation.  2.  The 
privity  must  remain  until  the  time  of  the  performance  of 
the  condition,  for  if  the  donee  or  lessee  do  grant  away 
the  first  estate,  the  condition  cannot  afterwards  be  per- 
formed,  to  eflcct  and  produce  the  increasing  estate. 
3.  The  subsequent  estate  must  vest  eo  imianti,  when  the 
contingency  upon  which  the  condition  dependeth,  shaU 
happen,  or  never.  4.  The  first  and  second  estate  must 
lake  effect  by  one  and  the  same  deed,  or  else  by  two 
deeds  delivered  at  the  same  time,  for  qtuB  inconiinentijiynt 
ineue  videniur.    6.  The  condition  upon  which  the  increase  ' 

is,  must  *  be  possible  and  lawful,  for  upon  an  impossible     *  P.  129. 

sacb   a  iprantwiU  be  good,  as  well  of  things  which  lie  in  giant,  as  of  things  which  Jie  in 

j  may  be  annexed  as  well  to  an  estate  tail,  whieh  cannot  be  drowned,  as  to  an  estate  fo^ 

fyan  stIkbcIb  may  be  merged  by  the  access  of  a  greater  astate*    Feame  pn  Cpni.  Rea.  S03. 
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condition  it  cannot,  and  upon  an  unlawful  oondition  it 
sball  not,  increase  (k). 

If  one  make  a  lease  for  life,  provided  tbat  if  the  lessee 
die  within  sixty  years,  that  his  executors  shall  have  the 
land  for  so  many  of  the  sixty  years  as  shall  be  to  come  at 
the  time  of  his  death ;  this  is  no  good  condition  to  make 
the  estate  to  increase,  but  it  may  be  a  covenant*  And  if 
a  lease  for  years  be  made,  on  condition  that  if  the  lessor 
sell  the  reversion  of  the  same  land,  the  lessee  shall  have 
the  fee  of  it ;  this  is  no  good  condition  to  increase  the  es- 
tate. And  a  possibility  cannot  increase  upon  a  possibi- 
lity, as  a  lease  for  years  to  a  lease  for  life,  by  one  contin- 
gent, and  tlie  lease  for  life  to  a  fee-simple,  by  another. 
And  if  a  lease  be  made  to  a  man  and  a  woman  for  their 
lives,  on  ccmdition  that  which  of  them  two  shall  first  marry, 
that  one  shall  have  the  fee,  and  they  intermarry ;  in  tbis 
case  neither  of  them  shall  have  the  fee  for  incertainty. 

If  a  man  make  a  lease  for  life,  and  add  this  condition, 
that  if  the  lessee  within  one  year  do  not  pay  twenty  shil- 
lings, that  he  shall  have  but  a  term  of  two  years,  and  he 
do  not  pay  the  twenty  shillings  by  this  his  lease  for  life  is 
gone,  and  he  hath  now  but  a  lease  for  two  years* 

If  a  lease  be  made,  on  e<mdition  that  if  a  stranger  dis- 
k,  or  be  discontented  with  it,  that  the  leaae  shall  be 
;  this  is  a  good  condition. 

If  a  lease  be  made,  oa  ooDdition  that  if  a  lessee  be  out^ 
lawed,  the  lease  shall  be  void ;  it  seems  this  is  a  good  con* 
dition. 

If  a  feofl&ttent  be  made,  on  condition  that  if  the  feofifee 
commit  treason,  that  the  feoffor  shall  re-enter;  in  this 
case  the  condition  is  vain,  for  if  the  fsoffor  enter,  kis  entry 
is  not  lawftil,  for  Ae  King  is  entitled,  and  his  title  shall  be 
preferred. 

No  condition  or  Umitalion,  be  it  by  act  executed,  limi- 
tation of  a  use,  or  by  devise,  or  last  will,  that  doth  con* 
tain  in  it  matter  repugnant,  and  tending  to  the  utter  sub- 
version of  the  estate,  or  matter  that  is  against  law,  or 
matter  that  is  impossible  to  be  done,  is  good.  And  there- 
fore in  all  snch  cases  if  the  condition  be  subseqneoit,  the 
estate  is  absolute,  and  the  eondikian  void:  Aiid  if  the 
condition  be  to  go  before  die  estate,  the  estate  and  the 
condition  both  are  void. 

If  a  feoffment  or  other  ovnveyance  be  made  of  land,  or 
a  grant  of  rent,  Sre.  m  fse-siM^,  by  deed  or  wiM,  upon 
oondition  that  the  feoffee  or  grantee  shatt  not  alien  to  cer- 
tain persons,  as  to/.&orto/.^.  andfF,&  tfaisisagood 
eoadition  (0.    So  if  one  nulse  a  feoffnwat  in  foe  of  land. 
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(ft)  Conditioni  against  law  are  redncable  under  the  three  followiog  heads,  via.  1st.  to  do 
that  is  maluM  in  s»,  or  malHai  p^ibUmm;  Sd.  to  omrt  doing  soowthing  ^at  k  a  duty  ;   an^  , 
oicoarai»e  soch  orhaes  or  onissions.    See  1  P.  W.  189.    There  are  certain  things,  which   tbongh 
do  not  faH  strictly  under  any  of  the  above  heads,  yet  they  are  considered  as  contrary  to  the  policy 
u^  *"**  therefore  iiad : — snch  as  bonds  or  agreements  in  restraint  of  trade  generally,  or  in  resti 
H  at  any  particntar  phice  where  the  party  receives  no  consideration  for  subjecting  himself  to  sm: 
tell  restraint ;  bonds  or  agreements  entered  into  for  bringing  abont  marriage,  &o.    A  oomiitioit  i 
large  or  defeat  an  eatate  given  in  ftirtheranee  of  sach  objocts  wonld  be  bad  it  is  conceived*    And 
aver  «  eoadition  annexed  to  an  estate  at  cammon  law  wonld  he  void  on  the  gfonad    of  its  v 
lyplawfol,  it  wonld  be  equally  void  if  it  was  annexed  to  an  estate  operating  under  the  statute  of  iSm 

(OAnd  the  mnteemaybe  ^90  restiaiacd  frj«  alienating  for  a  particular  time.     X^r»«>.^ 
#  Leon.  at.  and  3  Uon.  181^     ■  •  r-  -^^^ca  4 
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■ 
pii  cond^tiou  that  the  feoffee  shall  not  alien  it  in  mortmaiii ;  • 

this  is  a  good  condition  (nt).    So  if  A,  be  seised  in  fee  of 
black  acre,  and  S.  doth  infeoff  A.  of  white  acre  in  fee. 
on  condition  that  he  shall  not  alien  black  acre ;  this  is  a 
good  condition  (»).    Bui  if  the  condition  be  that  the  feoffee 
or  grantee  shall  not  alien  the  thing  granted  to  any  person 
whatsoever*  or  that  if  he  do  alien  to  any  person,  that  he 
shall  pay  a  fine  to  the  feoffor ;  these  conditions  are  void 
in  *  the  case  of  a  common  person  as  repugnant  to  the  es-     •  p.  i3o« 
tate  (o).    Bat    in  case  of  the  King,   such  conditions  are 
good.    And  in  the  cases  of  a  common  person  also  the  Prerogativt. 
alienation  is  good  until  it  be  avoided  by  the  feoffor.    And 
jBngguid        in  Pasc.  19  Jac.  B.  R.  it  was  held  by  Just.  Dodridge  and 
lunericue.  Chamberlam,  ihaX  if  a  feoffment  be  on  condition  thatif 
the  feoffee  alien,  he  shall  pay  ten  pounds  to  the  feoffor, 
that  this  is  a  good  condition :  but  Ch.  Just^  and  Just 
Uaughton  held  Uie  contrary,  for  then  this  shall  be  a  cir- 
cumveqition  of  the  law.    If  a  gift  had  been  made  to  an 
Doct^Stad.  Abbot,  and  his  successors,    on  condition   not  to    alien« 
^^^  this  had  been  a  good  condition. 

Co.  super  Lit.  If  ope  make  a  feoffment  of  land  to  an  infant,  on  condi- 
n^  10  H.  7.  tion  he  shall  not  alien  to  any  person ;  this  is  a  good  con- 
«  ci  'lo^*  dition  during  the  minority  of  the  infant,  but  not  afterwards, 
so.  Perk.*  ^^  ^^^^  manner  as  if  one  make  a  feoffment  to  a  husband 
net  739.  and  wife,  on  condition  they  shall  not  alien ;  this  condition 

)i  H.6. 33.  .to  some  intent  is  good,  i.  e.  to  restrain  alienation  by  feoff- 
ment or  deed,  and  to  some  intent  repugnant  and  void, 
i.  e.  to  restrain  alienation  by  fine,  for  that  is  lawful  (p). 
So  if  a  gift  be  made  in  tail,  on  condition  that  the  tenant 
in  tail  may  alien  for  the  profit  of  his  issues;  this  is  a  good 
condition.  And  so  if  land  be  given  in  tail,  upon  condl^ 
tion  that  the  tenant  in  tail  or  his  heirs  shall  not  alien  in 
fee-simple,  fee-tail,  nor  for  the  term  of  any  other's  life, 
httt  for  their  own  lives ;  this  condition  is  good.  But  if 
lands  be  given  in  tail  on  condition,  that  the  tenant  in  tail, 
or  his  heirs  in  tail  shall  not  suffer  a  common  recovery, 
levy  a  fine  with  proclamations  according  to  the  statutes 
of  4  H,  7.  and  32  H.  8.  to  bar  the  issues,  or  on  condition 
that  he  shall,  not  make  copyhold  estates  of  copyhold  land, 
according  to  the  custom  of  the  place,  or  make  leases  ac- 
cording to  the  statute  of  32  H.  8.  ca,  28.  these  conditions 


L(«) Because  such alieoatioii  is  prohibited  by  law;  and  regalarly  whatever  is  prohibited  hyUw 
pKr be  prohibited  by  condition,  be  it  maii»mfinhibitMm  or  mahimin  se.  Co.  Lit.  2SS  b. 

(«)  If  this  condition  liad  amounted  to  a  total  restraint  of  tlie  alienation  of  black  acre  it  would  have 
iKn  bad;  bnt  99  it  does  not  do  thi!«,  but  merely  occasions  the  loss  of  white  acre  as  the  penalty  forarien- 
niafC  bbck  acre,  the  condition  is  good. 
(»)  And  the  law  is  tlie  same  in  a  devise  in  fee,  npoiK  condition  that  the  devisee  sbaU  not  ali«a ;  at  im 
case  of  a  contrytmce  whereby  a  fee  simple  passes.  Co.  Lit.  f^3  a. 

t)  A  condition  annexed  to  an  estate  in  tec  to  restrain  aMen^tion  genertdbf  is  repui^nant  to  the  na- 

•f  tSie  estate,  as  it  is  contrary  to  the  policy  of  the  law  to  entirely  restram  the  alienation  of  such 

;  bat  Lord  Coke  says,  tluit  altlioogh  a  condition  repugnant  to  the  nature  of  the  estate  is  void. 

It  a  bond  by  which  the  obligor  binds  himself  net  to  do  that  which  the  nature  of  his  estate  allows 

;  as  a  bond  by  feoffee  not  to  alienate  tlie  asUte.  1  Inst.  206  b.    But  query  of  this,  and  sec  Jereie 

titoH,  t  Vcrn.  ^51.  Jenk.  120.  Freenuin  v.  FreemM^  %  Vern.  «S3.  But  though  a  condiUon  restrain- 

Ihe  alienation  generaUy  of  an  estate  in  fee-simple  is  bad,  yet  a  condition  annexed  to  the  grant  of 

^'  \t  ia  fce'isimpte,  restraining  alienation  to  »  particular  pi^rson  is  good.    See  note  (s),  next  pag^. 
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are  held  to  be    repngDant,  end  for  that  canee  Toid(o)* 
And  yet  see^  for  the  last  of  these  casesy  the  opinion  in  Co. 
super  Lit.  228.  to  be  contrary,  and  that  a  condition  to  re- 
strain the  making  of  such  leases  is  good;  for  this  power  Dter.4S.  d. 
is  not  incident  to  the  estate,  but  gi^en  to  him  collate*  €•  *5- 
rally  by  the  statute,  and   QuiUhet  potest  remtneiare  jwri 
pro  $e  introdueto.      But  tota  curia  in  Mary  Partington's 
case  is  against  him.    If  a  man  make  a  gift  in  tail  to  A.  the  co.  super  Ut. 
remainder  to  him  and  his  heirs,  on  condition  that  he  shall  ideaDitrstr. 
not  alien ;  this  condition  as  to  the  estate  tail  is  good  (r), 
and  void  as  to  the  other.    And  therefore  if  an  uienation 
be,  he  shall  defeat  it  only  as  to  the  estate  tail.    And  if  a  Co.  6, 43. 
man  make  a  gift  in  tail,  on  condition  that  the  donee  or 
his  heirs  shall  not  alien;  this  is  a  good  condition  to  some 
intents,  and  void  to  other,  and  therefore  if  he  make  a 
feoffment  in  fee,  on  any  other  estate  by  which  the  rerer- 
sion  is  discontinued    tortionsly,    the  donor  shall  enter, 
otherwise  if  he  suffer  a  common  recovery.    And  a  gift  in 
tail,  on  condition  that  the  tenant  in  tail  shall  not  make  a 
lease  for  his  own  life,  is  not  a  good  condition,  by  Cb.  6. 48. 
against  Co,  super  Idt,  223.    If  one  seised  in  fee  of  land,  q^^  5, 49,  ^ 
make  a  lease  of  it  for  years,  or  life,  on  condition  that  the  84.8apcr]it. 
lessee  shall  not  alien  the  land  leased,  or  any  part  thereof,  ^^* 
*  P.  131.     during  the  term,  or  on  *  condition  ^at  he  shall  not  alien 
it,  or  any  part  of  it,  during  the  term  without  licence  of 
the  lessor ;  these  are  good  conditions.    So  if  one  be  seised 
in  fee  of  a  manor,  and  he  make  a  lease  of  years  of  it  to 
/  iSL  on  condition  that  he  shall  not  make  Yolnntary  estates 
by  copy ;  this  is  a  good  condition.    But  in  a  feoffment  in 
fee  such  a  condition  is  repugnant  and  void.    And  if  one  be 
possessed  of  a  lease  for  years,  or  of  a  house,  or  of  any 
other  chattel  real  or  personal,  and  he  give  or  sell  all  his 
interest  therein,  upon  condition  that  the  donee  or  vendee 
shall  not  alien  the  same;  this  condition  is  void  for  re« 
pugnancy,  and  the  gift  or  sale  is  absolute  (#), 

If  one  make  a  feoffment  of  land  in  fee,  on  condition  that  Co.  t.  rt. 
the  feoffor  shall  retain  the  land  for  twenty  years  without  Dier  sia. 
interruption ;  it  seems  this  is  a  good  condition  and  not  re- 
pugnant. 

If  I  grant  land  to  another  for  life,  if  it  shall  please  me  Dier  94* 
so  long  to  suffer  him ;  it  seems  this  condition  is  repugnant 
and  Toid. 

If  a  feoffment  be  made  of  land  in  fee,  on  condition  that  ^«  10.  S9u 
the  feoffee  shaU  not  enjoy  the  land,  or  shall  not  take  the  "P"  ^^  ^ 
profits  of  the  l^d,  or  on  condition  that  the  heir  of  the  fi  h.V.  a/ 
feoffee  shall  not  inherit  the  land,  or  on  condition  that  the  sh/t/io. 


mfmrntmrn^mm^mmi^m^m^. 


(^)  The  power  to  snff^r  a  recovery  (of  levy  a  fine  according  to  the  Statutes  of  Finei),  canootbc2 
.  rained  by  condition :  1  Burr.  84.  And  it  was  resolved  in  Sond«ty*t  caae^  9  Co.  if  8.  that  no  con^M 
or  limitation,  be  it  by  act  executed  or  by  limitation  of  any  nse,  or  by  a  devise  in  a  last  will,  csu  M 
tenant  in  tail  from  aliening  by  a  common  recovery.  See  ^so 'Foy  v.  Htade,  Cro.Jac.6W.  JSiwi 
BurdUiUf  Ainbl.  379.  and  see  Feame's  Cont  Rem.  6th  ed.  p.  «57,  et  infta. 

(r)  Not  good  against  alienation  generally ;  for  it  an  alienation  was  made  by  fine  or  recovcsr,  tlie  alid 
ation  would  be  good  and  the  condition  bad. '  See  supra,  last  note  (q). 

(s)  But  ifit  were  not  to  alien  to  a  particular  person  itwonld  be  good,  Co.  Lit.  t33  a.  And  intbeed 
of  a  devise  on  condition  that  th^  devisee  should  not  alien  till  be  attained  the  age  of  thirty,  the  nrmimi 
w|s  held  good,  SpUtIg  v.  Daw^  f  Leon.  38.  So  a  condition  annexed  to  a  devise  that  the  devlae^idkiS 
not  aliea  except  to  their  brotbcn  or  sisters,  was  held  good.  Doe  v.  Pearson,  6  East's  T-  R.  17».  ^^ 

feolB 
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Perk.iect       htjffet  sImII  not  do  wnrte,  or  on  condition  that  his 
731.  gbali  not  boendowed ;  in  all  these,  and  the  like  casesythe 

condition  is  void  as  repugnant  to  the  estate. 
Co.  6. 41. 1.         If  a  gift  in  tail  be  made,  on  condition  that  the  donee  or 
M^soper    1  •   1^.^  issnes  shall  not  take  the  profits  of  the  land,  or  on  bon- 
dition  that  if  the  donee  die,  his  estate  shall  go  unto  ano- 
ther, or  on  condition  that  their  wives  shall  not  be  endow-* 
ed,  or  on  condition  that  they  shall  not  do  waste,  or  on  con-* 
dition  that  warranty  and  assets,  or  a  collaterdi  warranty, 
shall  not  bar  the  issues  in  tail ;  all  these  conditions  are  re* 
pngnant  and  void. 
Co«i.  84*  If  lands  be  given  or  granted  to  two  and  their  hws,  on 

condition  that  tiie  snrvivor  shall  have  the  whole  notwiUi- 
standing  partition,  or  on  condition  that  the  survivor  shall 
not  have  the  whole  albeit  there  be  no  severance ;  these 
conditions  are  repugnant  and  void. 
Perk.  foL  141.      If  one  make  a  lease  for  life,  on  condition  that  the  lessee 

shall  not  do  fealty;  this  condition  is  not  good. 
Co.  ssper  lit.       If  lands  be  given  to  one  and  the  heirs  males  of  his  body, 
S04.  provided  that  if  he  die  without  heirs  females  of  his  body* 

.  that  the  donor  shall  re-^nter;  this  condition  is  repugnant 
and  void. 
Co.  super  Lit.  If  one  have  land  in  possession,  or  reversion,  and  he 
146.  10  H.  7.  grant  a  rent  out  of  it,  on  condition  that  the  grant  shall  not 
tfT^'if*  ^^'  <^^A^c  ^^  person  of  the  grantor;  this  is  a  good  condition, 
7  h!  6.  44.  ^^  ^<^^  repugnant.  But  if  a  man  grant  a  bare  annuity,  or 
Perk,  sect!  grant  a  rent  charge  out  of  another  man's  land  with  such 
7SS*  a  condition,  or  if  one  grant  a  rent  charge,  on  condition 

that  the  grantee  shall  not  distrain,  nor  charge  the  person 
of  the  grantor,  or  if  one  grant  a  reiit  out  of  land,  on  con- 
dition that  the  land  shall  not  be  charged  with  it ;  all  these 
conditions  are  repugnant  and  void.  So  if  two  grant  a 
rent  charge  out  of  land,  provided  *  that  it  shall  not  ex-  •  p,  132. 
tend  to  one  of  them ;  this  condition  is  repugnant  and  void. 
Ferk.  tect.  If  a  man  seised  in  fee  of  land  make  a  lease  foi*  years 

793.  rendering  rent,  and  after  the  lessee  makes  a  lease  to  the 

lessor  of  other  land,  on  condition  that  he  shall  not  distrain 
for  his  rent  in  the  former  lease  made  to  this  leasee ;    this 
is  a  good  condition,  and  not  repugnant. 
Perk.  sect.  If  one  make  a  feofifaient  in  fee,  or  lease  for  life,  with 

754.   Dier  47.  warranty,  on  condition  that  the  feoffee  or  lessee  shall  not 

vouch  to  warrant,  nor  recover  in  value,  or  if  the  lease  be 
made  without  impeachment  of  waste/  on  condition  that  if 
the  lessee  do  waste  the  lessor  shall  re-enter;  these  are 
good  conditions,  and  not  repugnant  (<). 
wmpcrlAt.       Ail  conditions  annexed  to  estates,  being  compulsory  to  CoodttioiM 
M4. 2Q7.    eQmpel  a  man  to  do  any  thing  that  is  in  its  nature  good  or  afabnttew. 
7JS/'*        indifferent,  or  being  restrictive  to  restrain  or  forbid  the 
doing  of  any  tkTng  which  in  its  nature  is  malum  in  se,  as  to 
kill  a  man,  or  the  like,  or  malum  prohibitum,  being  a  thing 
forbidden  by  any  statute,  or  the  like,  all  such  conditions 
are  good,  and  may  stand  with  the  estates.    But  if  the  mat- 
ter of  the  condition  tend  te  provoke  or  further  the  doing 


see  Vin. 


See  further  af  to  rcpiignant  or  iDconsistent  conditions,  snpn,  page  190,  note  (p\  and 
OmdkiUn^  (Z.)    Bac.  Abr.  CooditUNi  (L.},  and  Cob.  Dig.  Condition  (D.  4.)         ^ 

of 
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of  tOBM  milttwfal  mfL,  09  lo  foslnki  or  forbid  a  man  tko 
doing  of  his  duty;   the  condition  for  the  most  part  in 
▼oid(tt  ).    And  therofore  if  land*  bo  given  or  granted  to  a 
maxky  upon  eondhiott  that  be  shall  kill  a  man,  or  upon  con- 
dition that  he  shall  bam  his  neighboar's  honse,  or  upon 
eondition  that  he  shall  forswear  himself,  or  upon  condi- 
tiea  that  he  shall  save  and  keep  harmless  the  grantor 
whatsoever  he  shall  do,  or  that  if  ne  do  not  these  things, 
the  grant  shall  be  void ;  this  condition  is  void  (w).     Or  if 
lan£  be  given  or  granted  to  an  officer,  upon  condition  that 
he  shall  not  duly  execute  his  office ;    this   condition   is 
against  law,  and  void :  Et  siede  iimiUikui.    So  if  a  gift  be  Perk.  meU 
made  in  tail,  upon  condition  that  the  donee  shaU  discon*-  ^s^- 
tinne,  or  one  give  .or  grant  land,  on  condition  that  the 
grantee  shall  be  a  foorestaller  againstthe  statutes ;  these  and  Co.i.s4.6.4S. 
such  like  conditions  are  void.    And  hereupon  it  is,  that 
eonditions  annexed  to  land,  that  the  profits  thereof  shall 
be  employed  to  superstitious  uses,  are  void.    And  hence  Dier  34s.  Ca> 
also  it  is  that  such  conditions  as  are  against  the  liberty  of  *vp»  Ut  m* 
laWy  as  that  a  man  diall  not  marry  (x),  or  the  like,  are 

void. 

m 

(«)  If  a  man  be  bonnd  upon  coDditioo  tliat  he  aball  kill  J.  ;9.  the  bond  U  void ;  bat  if  a  man  makes  a 
feoffment  with  a  condition  that  unless  the  feoffee  shall  kill  J.  5.  the  feoffor  shall  re-enter ;  here  the 
estate  is  absolute  and  the  condition  void.  Co.  Lit.  806  b.  See  also  Carpenter  i.  Beer,  Comberb.  Kcp. 
se46.  But  if  the  cooditioa  wai  a  conditio  precedent,  both  the  estate  and  the  condition  woald  be 
bad. 

(v)  Condition  to  do  any  thing  which  amounts  to  mainienance  is  void;  as  to  save  i4.  harmless  from 
Mch  appeal  of  robbery  as  fi.  hath  against  him ;  this  condition  is  against  law :  IQ  £.  4.  88.  Rol.  Abr.  417. 

(x)  A.  condition  annexed  to  an  estate  tail  that  the  tenant  in  tall  shall' not  marry  generally,  is  bad, 
for  without  marria^  he  cannot  have  an  heir  to  his  body.  But  such  a  condition  annexed  to  the  grant 
of  an  estate  in  fee*eimple  mi|^t  be  190^,  aa  a  collateral  heir  to  the  grantee  would  inherit.  Dyer  345  b. 
Jenk.  243.  Sa  a  condition  annexed  to  an  estate  tail,  that  the  tenant  in  tail  shall  not  marry  a  particalar 
woman  would  be  good. 

TIm  ^object  of  conditions  in  restraint  of  marriage  annexed  to  devises  and  legacies,  is  one  of  consider- 
able importance.  The  eeelesiattical  courts  in  conformity  to  the  principles  of  the  civil  law,  consider  all 
eonditions  in  restraint  of  marriage  (as  not  to  marry  a  particular  person,  or  not  to  marry  without  eoa- 
aent,  or  till  a  certain  agCy^c.)  to  be  contrary  to  the  public  good  and  therefore  void.  And  in  tke 
case  of  legacies  charged  merely  on  personal  estate  where  there  is  no  limitatipn  over  on  breach  of  the 
condition  the  Court  of  Chancery  holds  the  same  doctrine,  and  coujiidcrs  the  condition  merdy  tatcrrwtm. 
See  DaUetf'w,  Ditbmteru,  S  Atk.  S61.  £tfonT.  fHan,  3Atk.504.  iVes.4.  SmfkOiv.  bmUqf^Vrec 
in  Cha.  ^8.  Jerms  v.  Duke^  1  Yern.  20.  PulUn  v.  JUtidy,  1  Wils.  «t.  Harney  v.  M^  1  Atk.  361. 
JUffniA  ▼•  Jtfdrtia,  3  Atk.  330.  MapUi  v*  Bainbridgt,  t  Madd.  fiep.  590.  And  whether  the  conditiaa 
b  precedent  or  subsequent  it  will  be  equally  void  where  the  legacy  is  charged  on  a  mere  penonal  fund, 
and  there  is  no  be^juest  over  on  breach  of  the  condition  :  see  cases  last  cited.  Where  however  flie  con- 
dition is  yreeeimtt  it  any  be  of  such  a  nature  that  the  legaey  cannot  vcit  tiB  a  marriace  takes  place, 
but  if  one  does  take  i^lace,  f  hongb  witkn^  consen t»  the  legacy  wiU  then  vest ;  provided  it  is  not  given 
pver  on  marrying  without  consent.  See  Gwrhett  v.  Httfon,  1  Atk.  380.  Hemming$  v.  JItaMcy, 
1  Bro.  C.  C.  303.  EUen  v.  EUon,  iVes.  4.  and  3  Atk.  504.  PuUen  v.  Beady,  8  Atk.  590.  But  wber- 
ever  the  legacy  is  given  over  in  the  event  of  the  condition  being  broken,  there  the  condition  will  be 
good;  and  open  breach  of  it  the  legaey  will  belong  to  te  person  to  whom  it  is  given  over.  BeBcsu 
v.finnane,  lC)ia.Ca.  28.  StrwUim  v.  GrimeOy  2  Vera.  357.  Aeton  r.  Aetom^  ib.  458.  Ckmtmc$y  v. 
Grmdon,  8Atk.  (>]6.  Wright  v.  CeawMron,  14yes.389.  Leeter y.  GarUad,  15Ve8.848.  Fkekett 
y.  Adana,  SStra.  1128.  A  general  residuary  bequest  has  been  held  to  entitle  the  residuary  legatee 
to  a  legacy  which  was  given  upon  condition  of  marrying  with  consent.  See^mos  v.  l/omer,  l  E«. 
Ca:  Ab.  118.  pi.  9.  and  see  ^HaoSeoH  v.  Tyler^  8  Bro.  Cha.  Ca.451.  [Though  qusery  of  the  sonad- 
ness  of  this  doctrine,  as  it  is  conceived  that  a  residuary  bequest  afibrds  no  distinct  evidence  that  the 
condition  was  meant  to  be  any  thing  more  than  in  terrorem^  But  even  where  a  legacy  is  expressly 
given  over  upon  non-compliance  with  the  condition,  courts  of  equity  lean  as  moch  possible  in  favowr  of 
the  legatee  and  against  the  liniiution  pver.  Thus'  in  the  case  of  Doky  v.  Desbouoerkj  8  Atk.  seo. 
where  the  tmsteea  agreed  to  give  their  consent  upon  a  proper  settlement  being  made;  and  tiiaa|h 
the  marriafe  was  aftarwaida  aolewpiaed  without  anv  setlieaBent  being  nuNle,  yet  as  a  settlensant  wa» 
afterwards  made>  their  tmdUimui  ooBaem  was  Md  to  be  sKAcieat.     la  the  case  of  BnrlefanV. 
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Co.  11. 53.  Yoid.  And  hence  also  such  as  are  against  the  public  good. 
7  Ed.  3. 65.  And  therefore  it  seems  if  one  grant  his  lana  to  /.  S.  on 
Perk.  sect.  condition  that  he  (being  a  husbandman)  shall  not  sow  his 
m.7S6.  arable  land;   this  condition  is  Toid.     And  in  all  these 

cases  if  the  condition  be  subsequent  to  the  estate,  the  con- 
dition only  is  void,  and  the  estate  good  and  absolute ;  if 
the  condition  be  precedent,  the  condition  and  estate  both 
are  void,  for  an  estate  can  neither  commence  nor  increase 
,  upon  an  unlawful  condition  (y), 
•Co.  6. 41.  ♦All  conditions  annexed  to  estates,  that  contain  in  them  Conditiowt 

7^9^  ^^'  "*^^*'  ^*  ^®  ^™®  ^^  making  of  them  impossible  to  be  possible. 
Dfert5ff!t6$.    ^one,  are  void.     And  therefore  if  one  give  or  grant  land. 
Plow.  t5f.        on  condition  that  a  man  shall  go  to  Rome  in  thi*ee  days,  or 
Pcrk.secL        on  condition  that  a  man  shall  infeoff^.a  corporation,  when      ^P.  ISX 
AW.  739.  there  is  none  such ;  or  if  one  give  lands   in  tail,  on  con- 

S86.^C^^T  84  ^^^^^^  ^^^^  ^^^  estate  shall  cease,  as  if  the  tenant  in  tail 
nper  Lit  W.  be  dead  (z) ;  or  if  one  grant  lands,  on  condition  that  a  ro^ 
shall  infeoff  his  wife;  all  these  and  such  like  conditions 
are  void.  And  in  these  cases  also  if  the  condition  be  sub- 
sequent, the  condition  is  void  only,  and  the  estate  is  abso- 
lute ;  and  if  the  condition  be  precedent,  the  condition  and 
the  estate  both  are  void ;  for  an  estate  can  neither  com- 
menee  nor  increase  upon  an  impossible  condition.  And  if 
the  thing  to  be  done  by  the  condition  be  possible  at  the 
time  of  .the  making  of  the  condition^  and  do  afterwards 
by  the  act  of  God  become  impossible ;  the  condition  is  be- 
come void^  and  the  estate  absolute  (a);  as  if  a  feoffment  be 

made. 


Jhmpkrie$y  AmU.  Ref^.  456,  the  coadltioti  was,  tiiat  ii  the  party  marrifd  witboat  the  consent 
•f  S,  H.  in  wjptiag,  (He  «tt«le  aboidd  go  over.  She  nnurried  without  N,  U**%  priniy,  biit  he  expressed 
Uf  approbation  of  the  ntarriaf  e  as  soon  as  he  knew  of  it ;  and  Lord  jdard^ieke  held  that 
Ibis  was  snfficienL  And  when  the  mc(for  wwt  of  the  persons  whose  consent  \rA%  necessary,  liaTe 
pven  their  consent,  it  has  been  deemed  snnicient.  WUeman  v.  Fortter,  t  Cha.  Rep.  S5.  Hwmy  v. 
1  Atk.  ^5.  Aad  where  a  gwardiaii  biM  oaee  f  iven  an  impiUed  eonsent  hy  encoitraging  the 
~e  to  his  ward,  this  h«B  been  hc^d  sofficieat,  altlioagh  he  afierwacd»y  withont  voSSeknUt 
refnacd  his  formal  consent.  Ctim^bdl  v.  Lard  NeteniiUf  t  Ves.  554,  and  see  /jord  Strattge  v. 
Afabl.  t63.  So  a  general  permiasioo  on  the  part  of  a  trustee,  that  the  legatee  after  she  bad 
mtSMsed  tweDty^oae  might  marry  whom  she  chose,  was  held  snfficient  to  entitle  the  legatee  to  hex 
Itfacy,  altkppgh  she  married  witboat  the  trustees  knowledge.  The  marriage  however  l»d  the  sub^ 
ssyient  approbation  of  the  trustee,  which  mi|^t  probably  have  some  weight  with  the  Court  Sea 
MMfc  r.  O^,  1  Meriv.  181. 

(m)  Amgfiyt  unlawfol  conditions  may  be  nentioaed  conditions  to  bonds,  given  upon  preseatmeat  to 
^aonircb  living,  for  the  general  resignation  of  such  living  upon  the  reqiiest  of  the  patron.  See  Fyto|# 
i  lb  TkaMMi^  •f  lAttion,  %  Bro.  Pari.  Cas.  311*  A  boadnowever,  vnth  a  condition  to  reaiga  upon  the 
^gtfwi^  aaa  coming  of  canonical  age  is  good.  See  PtLrtridg^  v.  Whittom^  4  Term  Rep.  S59. 
i>  The  estate  does  not  cease  upon  the  death  of  tenant  in  tail,  but  upon  his  death  mthoiU  ittue, 
)  Aa  «pliere  one  devised  to  his  eldest  danghter  on  condition  she  should  marry  his  nephew  at  or  be- 
file  si^e  oftU  The  nephew  die<l  young,  and  without  the  daughter  having  ever  been  required  to 
jf  kian  ;  and  it  was  held  that  the  perfonuance  of  the  condition  having  become  impossible  by  the 
of  God  tiie  estate  remained  absolute.  See  Thomas  v.  HoweU,!  Salk.  170.  But  where  such  a  condition 
precedent  and  the  performance  of  it  becomes  impossible  by  the  act  of  God,  the  estate  will  never  vest. 
I  where  Uie  condition  was,  that  in  csse.tlie  Duke  of  SoutkamptM  married  the  daughter  of  Sir  tfenry 
'tMfy  and  they  had  issue  male,  then  that  the  trustees  should  stand  seised  to  the  use  of  the  Dnke  during 
lile.  The  marriage  took  etifeot  bnttbe  Duchess  died  without  issue ;  and  it  was  held  that  the  Duke 
i  not  enti  tied  to  a  life  estate.  See  Show.  P.  C.  83.  and  see  also  MoJueU  v.  ManaeU,  cited  <^  Bro.  Ch.  Ca. 
.  TkeperlbrBiance  however  of  evena.condition  precedent  may,  from  the  hap|>eBing  of  some  subsequent 
be  aoanetiaies  dispensed  witli  i  as  where  a  person  devised  to  trustees  upon  trust  for  his  daughter  A, 
IT  laarriai^  and  in  case  she  married  with  the  consent  of  the  truatees,  tlien  to  her  and  bar  heirs  ; 
case  she  sJ^nM  nmrry  without  tbehr  consent  tbea  to  her  sistess  «eqaaUy  iN»tweeo  them.  Aflerr 
ji,  married  in  her  father's  life>time  and  with  his  consent  and  approbation  :    He  afterwards  died 

without 
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mtkie,  on  condition  that  the  feoffee  shall  before  Easter  fol- 
lowing infeoff  the  feoffor,  and  the  feoffee  die  before  the 
day ;  or  on  condition  that  the  feoffee  shall  appear  in  sncb 
a  court  before  or  at  Easter,  and  he  die  before  the  time; 
in  these  cases  the  condition  is  gone,  and  the  estate  u  ab- 
8olate(6). 
liaitatim.  And  the  same  law  is  for  the  most  part  of  limitations,  if  Co.  6. 41. 1.94. 

they  be  repugnant,  impossible,  or  agaiDst  law,  as  is  before 
shewed  to  be  of  conditions.    See  more  in  the  next  divi- 
sion following, 
a.  How  a  eon-       It  is  a  general  role,  that  such  conditions  annexed  to  Co.8.90.«ptr 
4itton  in  deed     estates  as  go  in  defeasance,  and  tend  to  the  destruction  of  ^t,fi9.t7B. 
dbliJI  betak»r  *^^  estate,  being  odious  to  the  law,  are  taken  strictly,  and  ®-  ^*' 
and  expound^    shM  not  be  extended  beyond   their  words,  unless  it  be 
cd.    And  how  in  some  special  cases.    And  therefore  if  a  lease  be  made, 
it  miut  and       on  condition  that  if  such  a  thing  be  not  done,  the  lessor 
Dcmrmed         [without  any  words  of  heirs,  executors,  &c.]  shall  re-enter 
iT  In  retpect     ^^^  avoid  it ;  in  this  case  regularly  the  heir,  executor,  &c. 
•f  persons.        shall  not   take   advantage  of  this   condition.    So  if  one 

make  a  lease  for  years  of  a  house,  on  condition  that  if  the 
lessor  shall  be  minded  to  dwell  in  the  house,  and  shall 
give  notice  to  the  lessee,  that  he  shall  depart ;  in  this  case 
if  the  lessor  die,  his  heir,  executor^  &e,  shall  not  have 
the  like  advantage  and  power  as  the  lessor  himself,  for  the 
Not  to  alien,      condition  shall  not  be  extended  to  them^     And  hence  it  Dter66. 

is,  that  if  a  lease  for  years  be  made,  on  condition  that  the 
lessee  shall  not  alien  without  the  licence  of  the  lessor ;  in 
this  case  the  restraint  shall  continue  only  during  the  lives 
of  the  lessor  and  lessee  and  no  longer.  And  yet  this  Co.ssperLiU 
rule  hath  an  exception ;  for  if  a  man  mortgage  his  land  to  S19. 
W,  upon  c<Hidition  that  if  the  mortgagor  and  /•  S,  pay  20ti 
such  a  day  to  the  mortgagee,  that  then  he  shall  re-enter* 
To  pay  money,  ^nd  the  mortgagor  die  before  the  day;  in  this  case  /.  5. 

n^y  pay  the  money  and  perform  the  condition.    But  other- 


witbont  havinff  altered  his  will ;  and  it  was  held  by  Lord  Chancellor  Cotrper,  that  by  the  marriafe 
the  consent  or  the  intfaer  the  condition  was  dispensed  with,  and  that  the  dansfater  was  entitled.  Ckrk 
V.  LMcy,  5  Vin.  Ab.  88.  S  Bq.  Ab.  913.  The  performance  of  a  condition  nuiy  be  excused  by  the  ddaait 
or  refnsal  of  the  person  whose  concurrence  is  neeessary  to  the  performance  of  it.  As  whCTe  a  pcmon 
devised  aH  his  lands  to  one  Camyns,  in  trust  for  his  grand-daughter  and  the  heirs  of  her  body,  with  ro- 
mainderto  Comyiisand  his  heirs,  upon  condition  tliat  he  should  marry  the  testator's  grand-davchter: 
Comyns  offered  to  marry  the  lady,  but  she  refused,  and  soon  after  married  another  person ;  and  Loid 
Taiboi  was  of  opinion  ttat  this  was  a  condition  subsequent  and  was  dispensed  with  by  the  lady^ 
RobinMm  v.  Comyna^  Forr.  164. 

If  a  condition  consists  of  two  parts,  one  of  which  was  impossible  (o  be  performed  when  the 
dition  was  created,  yet  the  other  must  be  performed ;  and  the  performance  of  the  part  which  is 
possible  will  be  sufficient. 

Where  a  condition  consists  of  two  parts,  in  the  disjunctive,  the  party  has  an  eleetion  which 
of  them  to  perform ;  and  if  both  are  possible  at  the  time  of  creating  the  condition  but  one  of  them 
af^rwards  Decoraes  impossible  by  the  act  of  God,  this  shall  excuse  the  performance  of  that  which  lo- 
mains  possible;  for  otherwise  the  election  would  be  taken  away  by  the  act  of  God.  I^o^ghfer't  mm; 
6 Rep.  ti.  b.  In  a  subsequent  case  howcTer  it  was  said  that  the  role  and  reason  in  La«gAter'« mm, 
ought  not  to  be  taken  so  largely  as  Coke  has  reported,  but  according  to  the  nature  of  the  case,  l  Li. 
Raym.  «79, 

{b^  Wben  a  condition  consists  of  two  parts  in  the  disjunctive,  and  both  are  possible  at  the  time  of 
makmc  the  condition,  and  afterwards  one  of  them  becomes  impossible  by  the  act  of  God,  a  |>erlbrai- 
ance  of  the  other  is  not  compellable.  5  Co.  99  a.  S  Mod.  «S3.  but  see  httt  note,  and  see  also  Inrther 
as  to  conditions  impouUAe  in  Vin.  Abr.  Condition  (C.  a.)  Bac.  Abr.  CondiUon  (M.)  Com.  Dig.  Con- 
dition (D,)  In  some  cases  however,  conditions  which  become  impossible  by  the  act  of  God,  though 
excuaed  at  law  wi)l  nevertheless  be  enforced  in  equity.    See  HoUhm  v.  ftyhmd,  1  Eq.  Ctf.  Ab.  18. 
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wit6  it  it  while  the  mortgagor  doth  liye»  for  in  that  timtf 
/.  &  alone  without  him  may  not  tender  it,  and  if  he  do, 
litMctSSt.    thii  tender  is  no  performance  of  the  condition.    And  in 
Co.Mper  lit.    case  where  a  condition  doth  tend  to  create  an  estate,  there 
ti^.   Co.  a.      2^  tilitJl  hare  the  most  favourable  exposition  that  may  be ; 
and  therefore  in  that  case  albeit  the  words  be  not  satis- 
fied, yet  *  if  the  intent  be  satisfied,  it  8nfficeth(c).    And     *P.  184. 
therefore  if  one  make  a  feofiment  in  fee,  on  condition  that  To  mtke  ■» 
the  feofiee  shall  make  an  estate  back  again  in  tail  to  the  ^^te« 
feofibr  and  his  wife  before  such  a  day,  and  before  that 
day  the  feoffor  die ;  in  this  case  the  condition  shall  be  per- 
formed as  near  to  the  intent  as  may  be;  and  therefore  if 
the  condition  be,  that  he  shall  make  the  estate  to  them  two, 
habendum  to  them  and  the  heirs  of  their  two  bodies  engen- 
dered, the  remainder  to  the  right  heirs  of  the  feoffor,  the 
estate  shall  be  made  to  the  wife  for  life  without  impeach- 
ment of  waste,  the  remainder  to  the  heirs  of  the  body  of 
the  husband  begotten  on  the  wife.     And  if  it.  infeoff  J7. 
on  condition  that  B,  shall  make  an  estate  in  frankmarriago 
to  C  with  such  a  one  the  daughter  of  the  feoffor ;  in  this 
case  albeit  an  estate  in  frankmarriage  may  not  be  'made^ 
yet  an  estate  shall  be  made  to  them  for.  their  lives  (d),    £St 
aie  de  similibut.    Conditio  beneficialis,  qtue  statum  anutruii, 
benigne  secundum  verborum  intentionem  est  interpretanda ; 
odiosa  autem,  qwe  statum  destruit,  stricte  secundum  verbo^ 
rum  proprietatem  est  accipienda, 
Co.  taper  lit.        In  all  cases  where  a  time  is  set,  for  the  doing  or  per-  t.  In  retpoet 
Coii79^6^'    '*^"°*'*^®  ®^  ^®  matter  contained  in  the  condition,  be  it  oftime. 
3i.Iit.S5S.*      ^  P^y  money,  make  an  estate,  or  the  like,  it  must  be  done 
Plow.  so.  *       At  the  time  agreed  upon,  and  set  down  in  the  condition  (e). 
PeTk.aecti55.   And  in  cases  where  it  is  to  be  done  before  a  time  certain, 
79s"  789*  7M*    **  roust  bc  douc  before  that  time,  or  else  the  condition  is 
S8  Ed.  3.11.*    hroken.    But  in  all  cases  where  no  time  is  set  for  the 
Okr  sii.   '      doing  of  the  thing  contuned  in  the  condition,  be  it  to  pay 

money,  make  an  estate,  or  the  like,  if  the  act  to  be  done, 
be  to  be  done  to  the  party  that  doth  make  the  estate,  or 
be  to  be  done  to  him  and  a  stranger,  and  be  such  a  thing 
as  is  for  the  benefit  of  him  that  doth  make  the  estate,  and 
for  his  benefit  only,  there  regularly  the  part^  that  is  to  do 
the  thing  shall  have  time  to  do  it  during  his  life,  unless 
the  party,  feoffor,  &c.  that  doth  make  the  first  estate, 
whereunto  the  condition  is  annexed,  doth  hasten  the  doing 
thereof  by  request;  for  if  he  request  the  doing  thereof 

(c)  See  •coordingly,  10  Mod.  4S0.  It  is  a  general  role  tiliat  every  person  interested  either  in  the  con* 
dItioB  (unless  where  it  is  evidently  meant  to  oepersonal  to  some  particular  individnal),  or  in  the  land 
la  which  it  relates  may  perform  it;  as  if  a  feofiee  npon  condition  to  pay  ^f  Oat  Michaelmas  infeoffs 
anodier  person  before  Michaelmas ;  the  second  feoffee  may  perform  the  condition :  Litt  SS6.    And 

;  whue«  timeiSMMMied  for  the  verfmnumee  ^  a  eoadtlieii,  ttie  right  to  perform  it  will  descend  to 
i  4ie  heir»  notwithstanding  the  performance  of  it  appears  to  be  personal  to  some  particiriar  individnal. 
i  llMaif  a  feoffment  be  made  in  mortgage  npon  condition  that  if  the  feoffor  (withoot  mentioning  his 
i  Adr)  sbnll  pay  a  certain  snra  on  a  certain  day,  then  tiiat  he  the  feoffee  should  reconyey ;  here  although 
\Wl/t  f^oMor  should  die  before  the  day  of  payment  yet  his  hair  may  perform  the  condition,  ilfarlct  r. 
I  lihrlrs,  1  Eq«  Ah.  106. 

(d)  See  farther  how  a  condition  shall  be  eonstnied.  Com.  Dig.  Chancery  (fl  Q.)  and  by  whom  and  t» 
i  vhaaa  a  eondition  is  to  be  performed.  Bac.  Abr.  Condition  (P«)  Yin.  Abr.  Condition  (F.  a.)  (G«  a.) 
I  ClMa.  D%.  Condition  (O.) 

.  (#)  If  the  eondition  be  to  pay  money  at  siuk  m  dmf^  it  is  sufficient  if  It  be  paid  before  the  day.  If 
te  jpar^  accepts  it»  for  that  amoantf  to  payment  upon  the  day«    Co.  lit  tlfl  h* 


OF  A  coNDmoic. 


CHAP.  Tt. 


To  {Ml/ money. 
TcttamenU 


To  many  L  S. 

♦  P.  186» 
To  infeoff; 


To  grant  tn 
odvowion  or  a 
reoU 


Topaymonoy. 


To  make  a 
teare. 


and  iet  no  time,  ft  must  be  done  within  a  convenient  time 

after  that  request;  and  if  he  request  and  prefix  a  time 

convenient  when  he  doth  desire  to  hare  it  done,  it  must 

be  done  at  that  time,  and  in  these  cases  the  condition 

cannot  be  broken  without  a  request,  so  long  as  he  to 

whom  the  estate  upon  condition  is  made  be  living.    And 

therefore  in  this  case  it  is  not  like  to  a  condition  made  by 

a  will;  for  if  one  devise  his  land  to  /.  &  so  as  he  pay  the 

twenty  pounds  to  /•  D.  the  testator  doth  own  him,  and  no 

time  is  set  for  the  payment  thereof;  in  this  case  he  must 

pay  it  as  soon  as  it  is  demanded,  or  he  doth  forfeit  the 

land,  and  the  heir  may  enter.    But  if  the  thing  to  be 

done,  be  to  be  done  to  a  stranger,  and  be  for  the  profit 

and  benefit  of  a  stranger  only;  as  if  a  feoffment  be  made» 

on  condition  that  the  feoffee  shall  marry  the  daughter  of 

the  feoffor  (/),   or  on  condition  that  the  feoffee  *  shall 

infeoff  a  stranger,  and  no  time  is  set  for  the  doing  here<^; 

iu  these  cases  the  feoffee  shall  not  have  time  during  his 

life  to  do  it,  but  he  must  do  it  in  a  reasonable  time,  and 

that  without  any  request  at  all,  or  else  he  doth  break  the 

condition  (g).    And  in  some  special  cases  when  the  act  to 

be  done  is  to  be  done  to  the  party  himself,  the  party  shall 

not  have  time  to  do  it  during  his  life ;  as  if  one  grant  land 

to  /.  S.  on  condition  that  he  shall  grant  an  advowson  to 

the  grantor  for  his  life ;  or  on  condition  that  he  shall  graot 

a  rent  charge  to  the  grantor  during  his  life,  to  be  paid  at 

Michaelmas  and  Lady -day;    in  these    cases    the    grant 

of   the  advowson  must  be    before    the    advowson  fall, 

and  the  grant  of  the  rent  must  be  before  either  of  the 

days  of  payment  come,  and  that  without  request,  else  the 

condition  is  broken  (A).    And  if  the  condition  be  that  if  I*erk.  sect*  9. 

/.  S.  do  such  an  act,  that  then  the  feoffee  shall  pay  ten        * 

pounds  to  the  feoffor,  else  that  the  feoffor  shall  re-enter, 

and  no  time  is  set  when  the  feoffee  must  pav  this  ten 

pounds;  in  this  case  it  seems  the  payment  must  be  as  soon 

as  the  same  act  is  done,  and  that  without  any  request  at  Co.  ispcr  liu 

all.    And  in  case  wh^re  the  feoffee,  Sec.  or  a  stranger,  be  S09. 

to  do  an  act,  and  he  alone  is  to   do  it,  and  it  doth  nothing 

concern  the  feoffor,  &c.  as  to  go  to  Rome,  or  the  like, 

there  the  feoffee,  &c.  or  stranger  shall  have  time  during 

his  life  to  do  the  thing,  and  it  cannot  be  hastened  by 

request. 

If  lands  be  granted,  on  condition  that  the  grantee  shall  Co.saper  Iit» 
make  a  lease  for  life  of  other  lands  to  the  grantor,  the  »o..t«t, 
remainder  to  a  stranger;  in  this  case  the  feoffee  shall  have 
all  the  time  of  his  life  to  do  it,  if  he  be  not  hastened  by 
request.  But  if  the  condition  be  to  make  a  gift  in  tail  to 
a  stranger,  the  remainder  to  the  feoffor;  in  this  case  it 
must  be  done  in  time  convenient  without  request 


(/)  If  the  conditloB  was  sabsequent,  and  she  ehoald  rcfme  to  marry  tbe  feoffee,  he  would  l»e 
to  the  estate  notwithstanding  the  non- performance  of  tbe  condition.    See  Rtbertmm  ▼.  Cvmtfm 
M  ooto  (a),  page  153,  sapra. 

(/r)  See  accordingly  Bac.  Abr.  Condition,  pi.  t6,  and  pi.  «17. 

(A)  If  a  man  mnt  an  advowson  npon  condition  that  the  grantee  shall  regnmt  tbe  sanie  to 
grantor  in  taU,  in  thM  case  If  the  chureb  becoMe  totd  before  the  remnl,  or  before  any  reqveet 
by  the  grantor,  he  may  take  adTaniage  of  the  eoBditiei»|  beeaiiae  tie  advewioa  |t  aet  ia  Ibe 
fliaht  it  was  at  the  time  of  the  grant    Co.  Lit  f SS  b. 
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If  the  king  liceniDe  yn  Vba^X  tb  Difeoff^;  and  JB.  so  ai 
Uiisy  l^re  th^e  land  agun  io  thie  febfcr,  and  tile  lieArs  mdea 
of  his  body,  ahd  he  mi^e  a  feeffknebt  abedrdiiigly;  in  this 
ease  it  mnst  be  re-conreyed  before  the  death  of  the  feoibrv 
or  eke  the  conditioh  is  broken. 

Ifii.  infBoff^.  of  black  mere,  on  condition  that  if  C  Toiofcofr. 
infeoif  A.  of  white  acre  A.  iihaA  re-etater;  in  tiifs  case  O. 
shall  htLve  time  to  do  thia  dnring  his  life,  if  A  do  not 
hasten  it  by  request. 

If  a  lessee  grmX  hia  estate  to  a  stranger,  on  condition 
^at  the  grantee  do  get  the  good  will  of  Ae  lessor,  and  no 
time  is  set  when  he  shall  get  his  good  will;  it  seems  in  this 
case  he  shall  hare  no  time  to  get  his  good  wiU  dmring  the 
term,  and  that  although  he  deny  it*  at  the  first,  yet  if  he 
grant  it  afterwards  that  this  h  snfficient. 

When  a  time  is  «et  in  certain  for  the  payment  of  money, 
or 'the  doing  of  any  other  thing  generally,  neither  agent 
nor  patient  are  bonnd  to  attend  any  other  time.  And  if 
the  thing  be  to  be  done  on  a  day  certain,  bat  no  honr  of 
the  day  is  set  down  wherein  the  *  same  shall  be  done ;  in 
this  case  they  mast  attend  such  a  distance  of  time  before 
the  sun  set,  as  may  be  convenient  to  do  that  work  in. 
And  if  the  condition  be  to  pay  money  at  a  place  certain.  To  pay  money, 
at  any  time  during  life ;  in  this  case  the  money  may  not  be 
tendered  at  any  time  in  the  place,  in  the  absence  of  him 
that  shouM  receive  it;  but  he  tiiat  is  to  pay  it  must  give 
notice  to  the  other  party  before  hand,  at  what  time  he  will 
tender  Jt,  that  the  other  may  be  ready  to  receive  it.  Or 
if  at  any  time  the  parties  happen  to  meet  at  the  place,  a 
payment  or  tender  then  at  that  place  is  sufficient  (t).  And  obligatioa.  * 
the  same  law  is  for  the  most  part  in  conditions  of  obliga* 
tions  (A). 

In  cases  where  a  place  is  set  down  for  the  doing  of  the 
thing  contained  in  the  condition,  there  it  must  always  be 
done  at  that  place,  unless  by  some  agreement  made  be- 
tween the  parties  afterwards  another  place  be  appointed ; 
otiierwise  the  condition  is  not  performed,  and  the  parties 
are  not  bmmd  to  attend  in  any  other  place  (Q.  But  in 
cases  where  there  is  no  place  set  down  for  the  doing  of 
the  thing  contained  in  the  condition,  if  the  thing  to  be 
done  be  a  corporal  service,  as  to  pay  money,  or  any  such 
like  thing,  the  party  that  is  to  do  it  must  at  his  perU  seek 
Out  the  person  to  whom  it  is  to  be  done,  if  he  be  infra 
reffnumAjigliiB;  but  if  he  be  not  within  the  kingdom,  he 
is  not  bound  to  seek  him,  and  yet  the  condition  is  not 
broken.  And  if  the  thing  to  be  done  be  either  local,  i.  e. 
such  a  thing  as  must  be  done  in  or  at  a  place  certain,  as 
the  making  of  a  feofiTment  of  land,  payment  of  rent,  or 
the  like ;  in  thijs  case  the  thing  must  be  done  at  that  very 
place,  and  a  tender  of  doing  it  in  that  place  is  a  suffi- 
cient performance  of  the  condition :  as  for  example,  if  a 


3.  In  respect 

of  places 


To  pay 


(i)  See  more  fnlly  ai  to  the  time  of  perfommnce  of  a  condition,  Yin.  Abr.  Conditieii  from  (C.  b.) 
.  b.)  Com.  Dig.  Condition  (G.  3.)    Bac.  Abr.  Condition  (P.  3.) 
'8«e'tfcc  chapter  on  OUigatioot. 

Stft  if  the  person  to  whom  the  condition  Is  to  be  performed,  iswUllof  to  accept  the  performmwe 
\  Mmiher  place,  the  performance  wiU  be  food. 

leoffflie&t 
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feoffmtflit  be  mtde,  on  oonditioii  tliAt  the  feofiee  skill  pay 
t6  the  feoffor  twenty  pounds  on  Easter-day  at  Dakf  and 
the  feoffee  tender  the  twenty  pounds  the  same  day  Bt  Sale; 
*  and^albeit  the  feoffor  be  at  &Ue,  and  he  tender  the  twenty 

pounds  to  his  person  there  the  same  day,  yet  this  is  no 
performance  of  the  condition.  And  if  a  feoffment  be 
made  in  mortgage,  on  condition  for  the  payment  of  money 
at  a  day^  and  no  place  is  set  for  the  payment  thereof;  in 
this  case  the  mortgagor  most  seek  the  morta^;ee  and 
tender  it  to  his  person  at  his  nerO;  and  tender  of  the 
money  upon  the  land  mortgagea,  is  not  a  sufficient  per" 
To  iafcoir.        formance  of  the  condition  (m).    And  if  a  feofiment  be 

made,  on  condition  that  the  feoffee  shall  infeoff  the  feoffor 
of  white  acre  in  Dal^;  in  this  ease. the  feoffment,  or  the 
tender  of  it  must  be  in  Dale,  and  cannot  be  elsewhere, 
and  a  tender  of  it  there  is  sufficient  to  perform  the  con- 
To  acknow-      dition.    So  if  the  condition  be,  that  the  feoffee  shadl  in 
ledge  aatkfae*    £aster  term  next  acknowledge  satisfaction  upon  a  judg- 
ment in  the  Kin^g  BencA ;  this  must  be  done  there,  and 
cannot  be  done  elsewhere.    So  if  a  feoffment  in  fee  be 
made  of  white  acre,  rendering  rent  to  the  feoffor  and  his 
^  heirs,  on  condition  that  if  the  rent  be  not  paid,  the  feoff- 

P.  137.      ment  to  be  void,  and  •  no  place  is  set  for  Uie  payment  of 
To  pay  money.  ^ «  in  this  case  the  feoffee  is  not  bound  to  tender  his  rent 

any  where  for  the  saving  of  the  condition,  but  upon  the 
land,  and  a  tender  there  is  sufficient   And  if  a  man  make 
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(m)  The  mortgtgDr,  in  ord^r  to  perfonn  the  condition  and  make  a  efficient  tender,  most  be  attea 
five  likewise  to  uie  time  and  manner  of  making  bi»  tender :  as  to  the  time,  if  the  payment  if 
mentioned  to  be  made  on  a  certain  day  but  without  naming  any  pmUcvUtr  hour,  any  time  btfore  the 
,  last  instant  of  the  day  is  sufficient.    Co.  Lit  202  a";  and  see  also  Com.  Dig.  Condition  (0. 8.) 
With  respect  to  the  mmner  of  making  a  legal  and  sufficient  tender  of  the  mortgage  money,  tf\he 
Ctedltion  be  (as  it  usually  is)  to  pay  lauifkl  money  </  Great  Britain,  that  is  to  be  understood  nMiflg 
coined  by  tiM  King's  authority,  or  foreign  coin  by  proclamation  made  current  within  the  realm.    Ce. 
lit.  207  a.    5  Co.  114  b.  And  though  it  may  be  very  inconvenient  to  a  mortgagor  to  procure  (he  whole 
sum  in  cash,  yet  be  is  to  consider  that  Bank  notes  are  not  strictly  a  legal  tender,  unless  offered  to  he 
turned  into  money.    £q.  Ca.  A b.  Mortgages  (D.)  pi- 9.    Yin.  Ab.  Tender  (B.)    and  see  GHghfyf. 
Oakes,  s  Bos.  &  Pol.  596.    But  wliere  a  tender  is  made  in  notes,  and  the  tender  is  not  objected  ea 
ike  groKJid  of  its  being  made  in  notes  sodi  tender  would  be  considered  as  good.    Wright  ▼.  Reed,  3  Term 
Kep.  554.    And  query » whether  a  Court  of  Equity  would  not  consider  a  tender  in  bank  notes  during 
Hie  suspension  of  caitli  payments  a  sufficient  tender.    See  2  Scho>  &  Lef.  534.    The  mortgagor  any 
bring  the  money  in  purses  or  bags  without  shewing  or  telling  it;  it  being  incumbent  on  the  DiortgagM 
lo  put  it  out  and  tell  it.    It  also  behoves  the  mortgagee  to  inspect  the  goodness  of  the  money ;  ^  if 
there  is  any  bad  money  in  the  bags  and  the  mortgagee  accepts  it,  tlie  mortgagor  is  not  boond  ta 
change  it»5  Co.  115,    Co.  Lit.  208  a.  [but  see  infra,  page  142|  note  (e)].  And  see  further  on  the  tah« 
ject  of  tender,  Moffait  ▼.  Parsons,  5  Taunt.  307.    Robinson  ▼.  Cooke,  6  Taunt  356.    Rui  ▼•  Griding^, 
2  Maul.  &  S.  86.  Betterbee  v.  Davis,  S  Campb.  70.  Thomas  v.  Etans,  10  East.  T.  R.  101.  Itnmy  here  he 
proper  to  notice,  that  by  the  act  of  the  52  Geo.  3.  e,  50.  (continued  by  the  act  54  Geo.  d«  e»  52.  doriBg  tha. 
snspension  of  cash  payments)  it  is  enacted,  that  in  all  cases  in  whidh  anv  ium  of  money  is  directed  orad* 
judged  to  be  paid  under  ady  rule,  judgment,  or  decree  of  any  court  of  law  or  equity,  or  is  allowed  ta  ha 
paid  into  court  in  order  to  stay  proceedings,  or  under  any  distress  for  rent,,&c.  in  stich  caaea  tlM  pay*, 
nient  in  notes  of  the  Bank  of  England,  if  the  payment  is  made  ih  Great  Britain,  aifd  io  aotea  of  Ihg 
Bank  of  Ireland,  if  the  parent  is  made  in  Irehmd,  shall  be  deemed  good  payments  in  law ;  and  ia 
cases  in  which  any  money  is  payable  out  of  any  such  court,  payment  in  Bank  of  Enghmd  seieay 
Great  Britain,  and  in  Bank  of  Ireland  notes,  in  Ireland,  shall  be  good  payments  in  law ;  so  that 
aboTC  acts  go  nearly  the  length  of  making  notes  of  the  Bank  of  England  (  m  EngUM^  and  of  tbe  "^ 
of  Ireland  (In  Ireland, )  legal  tenders  during  the  continuance  of  the  suspension  of  cash  pa^ 
By  the  art  however  of  tfie  59  Geo.  3.   c.  49.  (which  continues  the  acts  for  suspending  cm 
ments  till  tiie  first  day  of  Mm/,  1823,)  the  holders  of  Bank  of  England  notes  to  the  vaToe  of 
ounces  of  gold,  (calcalating  the  value  of  such  ^old  between  different  periods  after  certaiB  diP 
rales,)  may  require  payment  in  gold;  but  the  bank  is  not  to  be  compelled  to  pay  gold  exoapt  bn 
or  bars  of  sixty  ounces  ;  so  that  although  gold  nmy  be  obtained  for  notes  of  tha  value  of  sixty  i 
of  gold,  yet  it  cannot  be  obtained  for  any  farther  sum  of  leas  than  tbe  same  amount. 
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OF  A  CONDITION* 

a  feoffment  in  fee,  without  any  reservation  of  jent  prece* 
dent  in  the  deed,  on  oondition  that  tlie  feoffee  and  Ms 
heirs  shall  render  a  vearlj  rent  of  twenty  shillings  a-year 
to  the  feoffor  and  his  heirs,  and  if  they  fail,  thaf  the 
feoffor  shall  re«-enter ;  in  this  case  also  it  seems  the  pay- 
ment or  tender  mnst  be  upon  the  land.  But  if  the  con- 
dition be,  that  he  shall  render  twenty  shillings  a-year  to  a 
stranger,  and  his  heirs ;  this  is  no  rent,  nor  in  the  nature 
of  a  rent,  and  therefore  in  this  case  the  feoffee  must 
tender  it  to  the  person  of  the  stranger  where  he  can  find 
him  at  the  dayw  or  else  he  doth  break  the  condition,  and 
tender  upon  t^e  ground  is  not  sufficient.  But  in  theso 
eases  irthe  nature  of  the  thing  to  be  done  be  such  as  will 
not  admit  of  such  a  carriage  frotn  place  to  place,  to  seek 
out  the  person  of  the  feoffor,  <&c.  uiere  albeit  the  thing  to 
be  done  be  corporal  or  transient,  and  not  a  local  thing, 
yet  he  that  is  to  do  it  shall  not  Jie  bound  to  seek  out  the 
person  of  the  other;  as  for  example,  if  an  estate  be  made, 
on  condition  that  the  grantee  shau  deliver  twenty  quarters 
of  wheat,  or  twenty  loads  of  wood,  to  the  grantor  at  such 
a  time,  and  no  place  is  set  for  the  doing  thereof;  in  this 
case  the  grantee  is  not  bound  to  carry  the  same  about  to 
seek  the  feoffor  or  grantor,  as  he  is  bound  to  carry 
money;  but  before  the  day,  the  grantee  is  to  know  of  the 
grantor  where  he  will  appoint  to  receive  it,  and  there  it 
must  be  tendered.  And  the  like  law  is  for  the  most  part 
in  conditions  of  obligations. 

It  is  best  therefore  in  all  these  cases,  and  herein  he  that 
is  to  be  the  agent  is  to  take  care  to  have  certainty  of  time 
and  plar.e  set  down  in  the  condition  for  the  doing  of  the 
thing  that  is  to  be  done,  and  the  more  certain  it  is,  the 
better  it  is  for  him  (at). 

If  a  lease  be  made,  on  condition  that  the  lessee  shall 
|>ay  to  the  lessor  all  such  sums  of  money  as  the  lessor 
shall  lay  out  in  such  a  business ;  in  this  case,  the  lessor 
must  first  tender  to  the  lessee  a  note  of  the  charges,  before 
the  lessee  is  bound  to  pay;  and  until  this  be  done,  the 
condition  cannot  be  broken.  And  after  a  note  is  given 
also,  he  shall  have  some  reasonable  time  to  provide  the 
money.  And  if  he  tender  him  a  note  of  more  than  in 
truth  he  doth  layout,  the  lessee,  if  he  know  it,  may 
pay  so  much  as  is  laid  out,  and  he  may  refuse  to  pay  any 
more. 

If  lands  be  grafted,  upon  cohdition  that  A*  shall  make 
an  estate  of  lands  at  tfie  dharges  of  J9.  in  this  case  A,  must 
do  the  first  act,  vix.  notify  to  B.  what  assurance  he  will 
make,  before  B,  b  bound  to  tender  the  charges  (o). 
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To  deliver 
wood  or  com* 


Obligation. 
A  caveat. 


4.  In  respect, 
of  otiier 
matters. 
To  pay  money. 


To. make  aa 
ettate. 
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See  Ibrflier  at  to  tlie  performaiiee  of  a  condition  at  a  certain  place,  Bac.  Abr.  Condition  (P«  4.) 

^  V.  Condition  (ll.  b.)  Com.  Dig.  Condition  (O.  d.) 

leferer  dther  b^  expteu  Bttpnlaiioii  or  bv  necessalir  implication,  a  prior  od  it  to  be  done  on 

Ude^  the  condition  need  not^  in  legal  ttilctnett,  be  performed  till  tncli  prior  act  is  per- 

Tliwiwbere  the  condition  of  a  iMndwat  thatil.  and  hit  wife  tbonldleYya  fine  toB.; 

C.  J»  taid,  iStmt  B.  wat  Jfnt  bo«i|d  to  tne  ont  a  writ  of  covenant,  otberwite  tliere  wat  no 

_   of  the  condition.    WtHrmid  v.  Httt,  Hut.  48.    And  tee  HHtr4  v.  WadhMf  t  Eatt't  T.  R.  619. 

'^  St.  JiUan'$  V.  Sh»r0,  1  Hen.  Bla.  a^0«  % 
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To  cleanse 
dilches. 

« 

To  dwell  in 
the  house. 


TogiTe^oods. 


Not  to  dwtiirb 
the  lessor  in 
taking  the 
wood. 


To  pay  rent. 


If  a  feoffment  be  made,  on  condition  that  the  feoffee  Ptache  ir. 
shall  give  so  much  household  stuff  to  the  feoffor,  or  so  Jac.  B.  R. 
•  much  money  for  it  as  it  shall  •  be  rated  at  by  two  in- 
different persons  to  this  end  to  be  chosen ;  it  seems  in 
this  case,  the  election  of  the  two  men  must  be  by  the 
feoffee :  but  if  the  words  be  by  two  persons  to  be  indif- 
ferently chosen,  then  the  election  shall  be  by  both  par- 
ties, for  in  the  first  case  the  word  indifferent  doth  go  to 
the  praising,  not  to  the  persons. 

If  a  feoffment  be  made  of  aground,  on  condition  that  27  H.  8.1. 
the  feoffee  shall  rake   the  ditches ;    in  this  case  if  the  ^^!^^'  ^*' 
feoffee  do  it  once,  it  is  a  sufficient  performance  of  the      *«"c»«J  • 
condition.    And  yet  if  a  man  grant  a  house  for  life,  on 
condition  that  the  lessee  shall  dwell  and  be  resident  in  the 
house  during  the  said  term  ;  in  this  case  it  is  not  sufficient 
that  he  dwell  in  it  once  during  the  term,  but  must  do  so 
all  the  term,  or  else  the  condition  is  broken  (p). 

If  an  annuity  be  granted  of  ten  marks  per  annum  to  a  Perk*  tect. 
man,  on  condition,  or  till  he  be  promoted  to  a  benefice  ^*» 
by  the  grantor,  and  it  is  not  said  of  what  value  the  bene- 
fice shall  be;  in  this  case  it  shall  be  taken  for  a  benefice 
of  as  gi^eat  value,  and  of  as  good  an  estate  as  the  an- 
nuity is ;  otherwise  the  grantee  may  refuse  it,  and  yet  his 
aunuity  shall  continue. 

If  a  feoffment  be  made,  on  condition  tliat  the  feoffee  Perk.  aect. 
shall  give  all  his  goods  si  qvce  fuerinty  or  give  all  his  ^**« 
pikes  in  his  pond  si  qvte  Jiierint;  in  this  case  the  words 
shall  be  taken  in  the  present  tense,  for  the  goods  and 
pikes  that  are  at  the  time  of  the  grant.  But  if  a  feoffment 
be  on  condition  that  the  feoffee  shall  give  all  his' goods  in 
London  si  qute  Juerint,  that  did  belong  to  /.  S,  in  this 
case  the  words  shall  be  taken  in  the  preter-pcrfect 
tense. 

If  one  make  a  lease  of  the  manor  of  Dale  (wherein  is  a  HawarJ  &c 
wood  called  Dale-wood)  excepting  all  the  woods,  and  un-  «"/*^5^*^ 
derwood^,  growing  in  Dale-woody  and   all  tlie  great  trees  ^^  ^^ 
growing  elsewhere,  and  this  is  upon  condition,  that  if  the 
lessee  shall  disturb  the  lessor   to  cut  and  sell  the  wood 
and  underwood  excepted,  the  lease  to  be  void ;  in  this 
case  it  seems  the  condition  shall  extend  only  to  tliewood 
and  underwood  in  Dale-wood,  and  not  to  the   trees  else- 
where :  but  if  the  words   of  the  condition  be  [shall  dis- 
turb, ^c.  to  cut,  Sfc.  the  wood  aad  underwood   on  the 
premises]  contra. 

If  one  grant  land  rendering  rent  at  the  feasts  of  St.  I>ier  i4t» 
Michael  and  Lady-day  or  within  a  month  after,  on  condi- 
tion that  if  it  be  behind  after  the  feasts  and  days  limited 
by  the  space  of  eight  weeks,  that  the  lease  shall  be  void  ; 
in  this  case  the  eight  weeks  shall  be  accounted  from  the 
month  which  is  the  twenty-eighth  day  after  the  feast.  12  H  r 

%  If  the  condition  be  made  in  the  copulative  and  consist  Co«  saner 
of  divers  parts,  every  part  must  be  observed,  or  the  con-  2S5* 


(;>)  In  the  case  of  a  condition  of  residence  annexed  to  an  estate  tail,  such  condition  may  ^  ^ 
of  by  snfferiiig  a  comnon  recovery  .before  there  has  been  any  breach  of  the  condition  :  antT 
condition,  if  annexed  to  an  estate  in  foe,  ^vonld  not,  it  is  conceived,  be  goody  unless  its  < 
wa4  confined  to  the  period  of  lives  in  being  and  twcnty-oue  years  after. 
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yak.  seet.       ditioii  viJI.QOt  be  performed  (o)«    But  when  it  js  iqAde  jii 
T46.  .  ^he  disjnnctive,  if  any  part  oi  it  be  observed  it  is  a  suf- 

Dierssr.  372.  .  ficient  performance  of  the  condition.    And  therefore  if  a 
.  feoffment  be  made,  on  condition  to    re-infeoff  and  pay 
•  twenty  pounds,  and  the  feoffee  do  re-infeoff  but  not  pay      •  p.  130. 
the  twenty  ponnds ;  in  this  case  the  condition  is  broken. 
But  if  the  condition  be  to  re-infeoff  or  pay  twenty  pounds, 
and  the  feoffee  do  one  of  them  ;  it  is  a  good  performance 
of  the  condition  (r).    And  when  it  is  made  m  the  copu- 
lative and  disjunctive  both^  it  shall  be  taken  in  the  a  is* 
junctive  only ;  as,  if  a  lease  for  years  be  made  to  A,  and 
,J3.  his  wife,  on  condition  that  the  said  ^.  and  £.  or  any 
child  between  them  shall  so  long  live ;  this  shall  be  taken 
in  this  sense  if  the  husband,  wife,  or  child  shall  so  long 
live ;  so  that  the  lease  shall  not  be  determined  by  the 
death  of  the  husband  and  wife  alone  (s).     If  there  be  two 
..provisoes  in  two    several  indenturies  of   conveyance  of 
seyeral  manors  toil,  and  B.  that  if  the  feoffor  pay  or  ten- 
der twenty  ^shillings  toil.  andJ^.  or  the  heirs  of  J.   that 
the  conveyance  shall  be  void ;  and  A,  die ;  in  this  case 
teader  to  J>.  is  not  sufficient,  and  it  must  be  made  to  the 
.  heir  of  ii.  and  it  must  be  twenty  shillings  for  every  pro- 
vbo :  but  otherwise  it  is  of  a  collateral  act. 
.Co.  s.  64.  If  the  words  of  a  condition  be  thus,  that  upon  such  a 

toper  Lit.  contingent  the  party  shall  enter  and  retain  the  land  until 

S&?^97.       ^^  thing  be  done,  |*e.  in  this  case,  and  by  these  words, 
iiH. 7. 21.'       the  estate  is   not  determined;  as  it  is  by  these  words, 

[that  the  estate  shall  be  void,  or  that  the  grantor  shall  re- 
enter, or  the  like].  And  in  these  words  there  is  a  differ- 
ence also  to  be  observed ;  for  if  the  words  be,  that  upon 
such  a  contingent  the  estate  shall  cease  and  be  void,  and 
it  be  a  iease  for  years  to  which  the  condition  is  annexed, 
the  estate  is  ipso  facto  void  without  entry,  or  claim,  and 
can  never  be  affirmed  afterwards ;  but  If  the  words  of  the 
close  of  the  condition  be,  that  the  feoffor,  lessor,  ^c, 
8^aU  re-enter»  without  any  other  words,  albeit  it  be  in  a 
lease  for  years,  yet  the  lease  is  not  void  until  he  hath 
made  an  actual  re-entry.  But  in  both  cases  if  the  estate 
to  be  avoided  be  an  estate  in  fee,  or  for  life,  it  is  only 
voidable  by  the  breach  of  tiie  condition,  and  must  be 


f|)  Bvt  if  such  ewiilition  copulative  U  impossible  to  be  performed,  it  shall  be  teken  in  tlie  dis* 
Atve.     Ow<»D  59.    At  where  the  eoDdition  is,  that  he  cud  hi$  esuutmn  ohall  do  ivch  a  thing :  this 
ibe  di^ancti^e,  liecaiise  he  cannot  have  an  execntor  in  hit  life-time.  .  RolL  Abr.  4M>  ante  tl5m 
the  Kteral  performance  of  a  eondMen  becomes  impossible  by  the  happening  <of  some 
MBCDt  event,  there  the  condition  mast  be  performed  as  near  to  the  intent  as  mav  be.  '  See 
9t*  and  iee  snpra j  page  ISS,  notes  (a)  and  (b),  as  to  conditions  wluch  become  iroponible  bf  th^ 

Tf  A.  oblif^  Mmself -to  pay  to  B.  ten  ponnds,  «r  so  inach  as  J.  S,  shall  appoint ;  if  J.  S.  will 

^appoint  any  inm  to  be  paAd,  A,  shall  pay  the  ten  ponnds.  Lntw.  694.    When  A,  devised  an 'es* 

'  ai^  i?.  open  condition  that  he  niarried  with  the  consent  of  trnstces  m*  a  woman  of  competent  Ibr- 

't  S^  inarried  a  lady  with  a  good  fortune  bat  witbont  the  consent  of  the  trdstees,  and  it  was  ii^ld, 

Vbe   eoihtttioB  was  complied  with.    See  iMkg  v.  BeimUy  4  Burr.  Rep.  fOM.  and  see  supra, 

^'fSSy  Mote  (x),  relative  to  devises  and  liequests  upon  condition  of  marrying  with  oonftent  ox 

r  goardians.    And  what  shall  be  deemed  a  condition  in  the  disjwKtiTe,  how  it  shall  be 

t,  and  when  the'  petformance  shaU  be  excosedj  see  in  Com.  Dig^i  Conditioa  (K.)    And  see 

\y  page  135,  latter  part  of  note  (a). 

acscordingly  the  case  of  BaldtPta  and  CscJ^,  1  Leon.  74.    Owen  52.  S.  C 

P  S  inad« 
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made  void  by  entry,  or  claim  (0 ;  and  nntil  this  be  done» 
the  grantor  can  make  no  new  estate  of  the  land.    But  in 
the  first  case  before,  the  party  shall  retain  the  land  and 
take  the  profits  of  it  in  the  nature  of  a  pledge^  until  the 
thing  be  done  agreed  upon  in  the  condition,  and  then 
the  other  party  shall  have  the  land  again.    See  more  in 
the  next  questions.    And  in  obligation,  numb,  7.  covenant, 
numb,  6. 
9.  When  and        '^®  words  of  a  condition  may  be  performed,  and  not  Co.  8.  90.  lit 
howacondi.     the  intent;  and  the  iLtent  may  be  performed,  and  not  sect.sst.   Co, 
tion  or  limita-    the  words ;  and  then  for  the  most  part  a  condition  is  per-  ^'^  ^** 
<»<!5  **'*"  ^'^      formed  when  the  intent  and  meaning  of  it  is  observed.  «"•*•"• 
formed,  or  not  -^^  therefore  if  a  feoffment  be  made,  on  condition  that 
1.  When  the     the  feoffee  or  his  heirs  shall  make  an  estate  to  the  feoffor 
act  is  to  be        and  his  wife  in   tail  before  such  a  day,  and  before  the 
done  between    day  the  husband  die,  and  then  he  make  an  estate  as  near 
tliemseWeL       ^^  ^^  ^^  ^^Jf  v^-  ^0  the  wife  for  life  without  impeach- . 
To  make  an      ment  of  waste,  and  after  to  the  heirs  of  the  body  of  the  Co.Mperlit 
estate.  husband ;  this  is  a  good  ^  performance  of  the  condition.  t07. 

*  P.  140.      -^"d  if  the  condition  be  that  the  grantee  shall  make  a 
feoffment  of  l;ind ;  and  he  make  a  lease  of  the  land  first, 
and  tlien  a  release  to  the  lessee  and  his  heirs ;  this  is  tan- 
tamount and  a  good  performance  of  the  condition  («)• 
To  pay  money.      If  a  feoffment  be  made,  on  condition  that  if  the  feoffor  co.  snper  lit 

or  his  heirs  pay  ten  pounds  by  a  day,  the  feoffment  to  be  ^tt.  Perk. 
void,  and  the  feoffor  before  the  day  doth  commit  treason  '^^  ^Of,  803, 
and  ia  executed,  and   so  dieth  without  heir;  and  after, 
before  the  day,  the  heir  is  restored,  and  he  at  the  day 
doth  pay  the  money ;  in  this  case  this  is  a  good  perform- 
ance, notwithstanding  there  was  once  a  disability  (x).    So 
as  if  heretofore  one  had  made  a  feoffment,  on  condition 
to  re-infeoff  by  a  day,  and  before  the  day  the  feoffee  had 
entered  into  religion,   and  then  had  been  de-arraigned, 
and  at  the  day  had  made  the  feoffment ;  this  had  been  a 
good  performance  of  the  condition. 
By  and  to  If  a   feoffment  be  made,   upon  condition  that  if  the  Co*5»  96.  M 

•wrbe**^"! J     ''*®ff®®  *^^1  P*y  ^^  *®  feoffor  ten  pounds  such  a  day,  ^^^  ^^  *• 
^^        that  then  he  shall  have  the  land  to  him  and  his  heirs^ 

(I)  An  entry  or  cfadm  are  necessary  to  avoid  an  estate  of  freeliold  created  at  the 
caoje  an  estate  created  with  the  solemnity  of  Uyery  can  only  be  avoided  by  an  act  of  eqnal 
It  it  n6t  bowe?er  necessary  that  the  cntrv  shonld  be  roade  by  the  paity  entitled  to  cater,  frr 
entry  by  a  stranger  on  bis  belialf,  even  withont  any  antliority  for  the jNurpoae,  is  aullicieut ; 
vided  the  party  entitled  aftewards  assents  to  it    FUBkttt  v.  Ad«m»,  Stnu  llflS.    Is  the  cm 
advowsons,  rents,  eommons,  remainders,  and  revcisions  where  no  entry  can  be  made,  m  theaai 
a  claun  most  be  made  at  the  church  or  upon  the  land.    If,  however,  the  condition  rdalnd  !•  ai 
chattel  interest  in  things  of  the  aboTC  natnre,  and  snch  interest  was  by  the  tenas  of  the  ec-^ 
made  to  cetue  npon  any  certain  event,  in  that  case  no  claim  would  be  neeessair  :  And  if  a 
grants  a  rent  chwge  out  of  his  lands  npon  condition  ;  npon  a  breach  of  the  condition  the  rest 


will  become  extmct  without  any  daim ;  for  the  grantor  being  the  owner  of  the  land  oat  of  which 
rent  issued  need  not  make  a  claim  npon  his  own  land. 

(m>  If  a  man  is  bound  In  an  obligation  npon  condition  to  vrf^  J.  S*  and  he  asakct  m  kass 
years  and  release  to  him  in  fee,  he  has  performed  the  condition,  although  not  aooordliig  is 
strict  letter.  Plow.  7:  But  if  the  party  in  wliose  favor  tiie  condition  was  to  be  perfi 
should  expressly  reouire  a  feoffment  to  be  roade.  In  tliat  catte  the  condition  could  not  be 
dered  as  performed  by  a  conveyance  by  lease  and  release  ;  especially  if  the  feoffment  was 
before  the  lease  ^nd  release  were  made. 

(x)  See  Mr.  Sugden's  Treatise  on  Powers,  page  148,  for  cases  where  Uie  crown  can  pcrlbra 
tions  vested  in  persons  attainted  of  treason. 

othe] 
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otherwise  tbat  the  feoffor  shall  re-^nter;  or  if  it  he  made  upon  a  eondl- 
on  condition  that  the  feoffee  shall  pay  ten  .pounds  to  the  ^<«* 
feofibr  snch  a  day ;  and  before  the  day  the  feoffee  sell  the 
land ;  in  this  case  the  seller,  or  the  buyer  either  of  them 
may  tender  the  money  at  the  day,  and  this  will  be  a  good 
performance  of  the  condition ;  for  he  that  hath  interest  in 
the  land  on  the  one  side,  or  in  the  condition  as  party  or 
priry  on  the  other  side,  may  tender  and  perform  the  con- 
dition to  save  the  estate  (y). 
Lit.  sect  5S4«        If  lands  be  mortgaged,  or  (which  is  all  one)  if  a  feoff- 
bsr.  15  H.  7. 9.  ment  be  made  of  lands  on  condition  that  if  the  mortgagor 
C©.  tvpcr  liL    or  feoffor  pay  ten  pounds  to  the  feoffee  such  a  day,  that 
^^'  then  the  estate  shall  be  Toid,    and  before  the  day  the 

mortgagor  or  feoffor  die;  in  this  case  the  heir  or  execu- 
tor of  Uie  feoffor^  the  ordinary,  the  guardian  in  chivalry 

or 


iRcioB 


C«)  It  U  a  nile  of  the  common  law  that  no  one  can  take  adnutsge  of  the  breach  of  an  expretM  con- 

noB  na  the  case  of  conditional  Ihnitations  the  lame  strictneM  does  not  prevailj  hot  parties  and 
priTies  in  right  and  representafion ;  as  hein,  exeentors,  or  administrators  of  natural  persons,  and  the 
snccessors  of  bodies  politic ;  so  tint  neither  privies  nor  assignees  in  law,  as  lords  by  escheat,  nor 
priries  in  estate,  as  persons  in  remainder,  can  enter  for  a  condition  brolLcn. 

In  the  case  however  of  conditions  tMf»/ied  or  inlaw,  privies  and  assignees  in  law  mav  enter  Ibr 
breach  of  them.  Thus  Lord  Coke  says,  if  a  man  makes  a  lease  for  life  there  is  a  condition  in  law 
mmexed  to  it,  that  if  the  lessee  creates  a  greater  estate  than  for  his  own  life  the  lessor  may  enter. 
Of  thb  and  the  like  conditions  in  law,  not  ^y  the  lemor  and  his  heirs  may  take  the  benefit.  Sat  also 
his  assignee,  as  the  lord  by  escheat. 

By  the  statute  3t  Bra,  8.  c.  94.  it  b  enacted  <<  that  all  persons  and  bodies  politic,  their  heirs,  snc- 
cessors, and  assigns,  which  have  or  shall  have,  any  gift  or  grant  of  the  king  or  an^  lordships,  manors, 
knds,  dec  which  did  belong  or  appertain  to  any  of  the  monastaries,  &c,  or  which  belooged  to  any 
other  persons,  &c*  and  also  aU  other  persons  being  ffrantees  or  assignees  to  the  king,  or  to  any  other, 

Crson  or  persons,  and  the  heirs,  execotors,  successors,  and  oooigM  of  every  of  them,  shall  and  may 
ve  the  like  advantage  by  entrv  for  non-payment  of  rent  for  doing  waste  or  other  forfeiture;  and 
the  same  remedy  by  action  only  for  not  performing,  all  conditions,  covenants,  and  agreements 
omtained  ni  the  said  leases  agamst  the  lessees  or  grantees,  their  executors,  administrators,  or  as* 
sicDs,  as  the  lessors  or  grantors,  their  heirs  or  snccessors  ought,  should,  or  might  have  had  at  any 
time  or  times." 

Lord  Coke  states  the  following  judgment  and  reasonings  made  upon  this  statute.  1st.  That  the 
statnte  is  general;  vix.  that  the  giantee  of  the  reversion  of  every  common  person  as  well  as  of  the 
king,  shall  take  advantage  of  conditions,  fld.  That  this  statnte  extends  to  grants  made  by  the 
snccessors  of  the  king,  although  the  king  is  only  named  in  the  act.  3d.  That  where  ibis  statute 
Npeaks  of  lessees  it  does  not  extend  to  gifts  in  tall.  4th.  That  where  Uie  sUtuie  speaks  of  grantees 
sod  assignees  of  the  reversion,  an  assignee  of  part  of  the  estate  in  the  reversion  may  take  advantage 
of  the  condition;  as  where  snch  reversion  is  granted  for  life  or  for  years  only,  the  grantee  may 
take  advantage  of  the  condition.  [But  the  grantee  of  a  part  of  the  reversion,  (as  of  one  acre  of  two) 
cannot  take  advantage  of  the  condition.  Co.  Litt.  915.  a.]  5th.  If  a  lessor  bargains  and  sells  the  rever- 
"^ —  by  a  deed  indented  and  enrolled,  the  bargainee  is  in  the  p€r  by  the  bargainer,  and  yet  lie  is  an 
we  within  the  statute.  It  is  the  same  if  the  reversion  is  conveyed  by  grant ;  but  those  who  come 
by  act  in  law,  as  lord  by  escheat,  cannot  take  any  benefit  from  this  statnte.  6tli.  AUbongh  the 
la  of  the  ststute  are  *^  for  non-pavment  of  rent,  for  doing  of  waste  or  other  foifeitore,"  yet 
tees  or  assignees  shall  not  take  the  benefit  of  eveiV  forfeiture  by  force  of  a  condition,  but  only 
snch  conditions  as  either  arc  incident  to  the  reversion,  as  rent,  or  for  the  benefit  of  the  estate,  as 
doing  waste,  for  not  keeping  tlie  houses  in  repair,  &c;  and  not  for  the  non-paymeot  of  a  sum  in 
1  or  tilings  of  that  nature.  1  Inst.  215  a.  Where  a  condition  to  a  lease  was,  that  if  the  rent 
d  be  in  arrear  the  lessee  or  his  utoigno  (without  naming  heirs)  should  enter,  and  then  the 
r  granted  the  reversion  and  died,  it  was  held  that  the  above  statute  did  not  authorize  the  gran* 
of  the  reversion  to  enter  nfier  the  grantor's  death  for  want  of  the  word  heiro.  See  Co.  lit. 
.  Tlbanuu's  ed.)  p.  91.  n.  ISO.  It  may  here  be  proper  to  notice,  that  where  the  heir  at  law  as  tuck  has 
iit  of  entry  for  condition  broken,  the  heir  at  common  law  is  the  person  who  must  enter.  Thus  if  a 
ition  to  an  estate  held  in  gavelkind  is  broken,  the  heir  at  common  law  must  enter  for  the  breach ; 
after  such  entry  all  the  younger  sons  shall  enjoy  the  estate  with  him.  And  the  entry  must  not 
be  made  by  the  heir  at  common  law,  but  it  ranst  be  made  by  the  heir  ex  parte  paierua :  tbere- 
if  a  person  seised  of  lands  in  right  of  his  mother  makes  a  feoft'ineut  in  fee  of  them  upon 
ition  and  dic»,  and  afterwards  the  condition  is  broken,  the  lieir  on  the  part  of  the  father  shall 
trr.  For  though  tlie  estate  does  not  descend  to  him,  yet  tlic  right  of  entry  for  thf"  condition 
keu  which  Was  credited  by  the  ieofftucul  and  i&^ervcd  to  the  feofiur  and  his  bciis  descended  on 
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or  tocftgo  of  the  heir  of  the  (eothr,  or  Hkf  other  by- 
-  either  of  their  oommandment  preeedent^  or  usent  subao- 
qaent»  maj  pay  this  money  at  the  day,  and  payment  or 
tender  of  it  oy  either  of  them  at  the  day  is  a  good  per^ 
Tcitament.  formance  of  the  eondition  (;r).  f  And  so  also  it  seems  is  ^  Lit.  wet  itl. 
the  law  upon  a  devise  of  land  to  /.  S.  paying  to  LD. 
twenty  pounds ;  if  /.  S.  die,  his  heir  or  executor  rafty  pay 
the  twenty  pounds,  and  this  is  a  good  performance  of  the 
condition.  Bat  in  these  cases,  if  a  stranger,  of  his  own 
head  without  any  such  commandment  or  agreement,  pay 
the  ten  pounds;  this  will  be  no  good  performance  of  the 
condition.  And  yet  perlaps  if  the  party  that  is  to  pay  it 
be  an  idiot;  the  payment  or  tender  by  any  one  in  his  be-  | 

half  shall  be  a  good  performance  of  the  condition  (a). 
And  if  a  feoffment  be  made,  on  condition  that  if  the  lit.  sc«t  m. 
feoffor  pay  ten  pounds  to  the  feoffee,  that  the  estate  shall 
be  void,  and  no  time  is  set  for  the  payment  of  this  money, 
and  the  feoffor  die  before  any  payment  or  tender  made ; 
in  this  case  hb  heir  cannot  tender  it  and  so  perform  the 
condition  (6). 


Urn*    Bat  when  he  has  entered  the  heir  on  the  part  of  the  mother  nay  enter  upon  him. 

however  the  heir  on  the  part  of  the  father  shonid  refiise  to  enter,  is  the  heir  on  the  part  of  tbe'iiiodMr 

to  be  without  a  remedy  ?    See  infVa,  pag^e  IdO,  note  (r). 

(r)  Because  they  represent  the  person  of  their  testator,  Bfc,  and  hare  an  hiterest  in  the  land ;  aal 
the  feoffee  has  the  same  advantage  if  the  payment  be  made  by  the  heir,  te,  as  if  it  were  hf  Ibe 
feoffor  himself,  Co.  Lit.  209.:  But  if  the  money  is  not  paid  at  tiie  day,  whereby  the  coBdition  is  lost 
and  the  estate  of  tlie  mortgagee  becomes  alnolnte  at  law,  the  mortgagor  b  rflomd  in  e^aily  to  re- 
deem on  payment  of  the  money  due ;  and  this  is  caHed  his  eigmt^  ff  redemptiaiu    In  mortgages  of 
estates  belonging  to  married  women  where  it  is  the  intention  tliat  the  equity  of  redemption  should  be 
llinited  to  the  husband,  it  is  not  sufficient  merely  to  limit  it  to  him  by  the  deed,  bnt  it  should  be 
distinctly  stated  that  it  was  ike  inieniiou  tliat  it  should  be  so  limited,  otherwise  the  wife  will  be  con- 
sidered as  entitled  to  it,  notwithstanding  it  shonid  be  limited  to  the  husband.    See  Janet  t.  Jacktm^ 
t6  Ves.  55tf.    In  order  however  in  suck  a  case  to  guard  the  wife  more  effectnally  against  frand  lad 
imposition,  it  might  be  adviseable  that  the  wife  should  be  separately  examined  by  some  respectable 
person  as  to  her  intention,  and  that  such  person  should  indorse  a  memorandnm  of  such  ezamioatioa 
upon  the  mortgage  deed,  and  attested  under  his  hand.    The  doctrine  of  redemption  of  estatim  in 
x^rt^ge  is  very  important.    The  rcrader  will  find  a  full  explanation  of  the  nature  of  it,  what 
persons   are  entitled  to  it,  after  what  length   of  time,  and  in  what  nwnner,  in  Bac.  Abr.  tit 
Mortpige  (£.)    Com.  Dig.  Chancery  (4  A.  4.)    Vin.  Abr.  Mortgage  (Q.).  And  see  too  Mr.  PowcM 
Treatise  on    Mortgages.    UntU  the  statute  of  7  Geo.  2.  c.20.  the  mortgagor  in  case  of  dob-di^I 
ment   according  to  the  condition,  had  no  relief  except  in  a  coort  of  equity.     That  act  recttc%| 
that  in  ejectments  by  mortgagees  for  the  recovery  of  the  mortgage  lands  and  In  actions  on  boodi 
given  by  mortgagors  to  pay  the  money,  courts  of  law  have  noi  power  to  compel  mmigageea  to  meetft 
the  principal  and  interest  due  to  them  and  costSy  or  to  stay  mortgagees  from  oroeeeding  to  Judgwuni  I& 
sack  actions',  hut  mttrtgagors  must  have  recourse  to  a  court  of  epiitv,  in  which  case  courts  of  eqoitf^ 
do  not  relieve  till  the  hearing  of  the  cause :    For  remedy  thereof  it  is  enacted,  that  in  actUnis  oa^ 
bonds  for  payment  of  mortgage  money,  or  in  ejectments  in  any  of  the  courts  at  H'estmiiuferp  or  aet- 
sions  in  fValcs,  or  in  the  counties  palatine  of  Chester,  Lancaster,  or  Durham,  for  the  recovery  ol 
mortgaged  lands,   when  there  is  no  suit  depending  in  equity  for  foreclosing   thereof,  if  the  pcM 
son  having   right   to   redeem,   and  who  sliaH  be  defendant    in  snch  action,   shall,   at  any  uiM 
p^ding  such  action,  pay  the  mortgagee,  or,  in  case  of  his  refusal,  bring  into  court,  all  pnar  * 
and   mtcrest  due  on  the  mortpragc,  and  all  costs,  the  monies  paid  to  sud  mortgagee,  or  bn 
into  court,  shall  be  in  full  discharge  of  tlie'  mortgage,  and  tbe  court  may  compel  such  mort|^ 
to  re-cunvo}' the  mortgage  lands  and  deifvcrupall  deeds  relating  to  the  title  thereof.    And  it 
enacts  that  In  alt  suits  in  equity  for  foreclosure,  courts  of  equity,  upon  application  made   by  tSie 
fendant  having  a  ri'jht  to  redeem,  and  npon  admitting  the  plaintiff's  right,  may  at  any  time  hei 
the  cause  be  brought  to  a  hearing,  make  such  decree  therein  as  they  could  have  n^ade  in  case  *l, 
canse  bad  been  rcRularly  brought  to  a  hearing.    See  supra,  page  136,  uote'(m),  and  infra,  page  ti 
note(d),  relative  to  the  pavment  of  mortgage-money. 

(a)  If  the  heir  be  an  idiot  of  what  age  soever,  any  man  may  make  the  tender  for  him  in  respect! 
his  absolute  disahility  ;  and  the  law  in  this  case  is  'grounded  upon  charitv,  and  so  in  the  case  of 
fantA,  and  in  similar  cases.    Co.  Lit.  aoo  a.     Vin.  Abr.  Condition  (K.  a.^  pi.  to. 

(h)  Tlus  it  is  presumed  is  only  where  the  benefit  of  the  condition  h  cloariv  intended  to  be  prr&oai 
to  the  feoffor.  r      ^^ 
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Co.  raper  Lit.        If  a  feoffmeot  be  made,  on  condition  thiit  if  the  feofibf 
diUon*i09^'*"    and  /.  5.   pay  ten  pounds  such  a  day,  the   feoffment  to 

be  void,  and  the  feoffor  die  before  the  day,  and  /.  S,  * 
alone  pay  it ;  this  is  a  good  performance  of  the  oondi- 
tion« 
Co.  saper  Lit  If  a  feoffment  be  made,  on  condition  that  the  feoffor 
Jio.  5.  96.  pay  to  the  feoffee  or  his  heirs  ten  pounds  such  a  day,  and 
al*6*69  Ut'  before  the  day,  the  feoffee  doth  grant  the  land  away  to 
«cct.^9/       '  another;    in  this  case  the  money  may  be  paid  to  the 

feoffee  himself,  or  if  he  be  dead  to  his  heirs,  and  this  pay- 
ment is  a  good  performance  of  the  condition  (c).  And 
if  the  words  of  the  condition  be  [that  if  he  pay  to  the 
feoffee,  his  heirs  or  assigns,  Sfc]  in  this  case,  payment  to 
either  of  them,  is  a  good  performance  of  the  condition ; 
so  as  if  in  this  case  the  feoffee  make  a  feoffment  over,  it  is 
in  the  election  of  the  first  feoffor  to  pay  the  money  to  the 
first  or  second  feoffee,  and  if  the  first  feoffee  die,  to  pay 
it  to  his  heir  or  the  second  feoffee.  But  payment  to  an 
executor  or  administrator  in  this  case  is  not  a  good  per- 
formance. And  yet  if  the  words  of  the  condition  be, 
that    if  he  pay  to  the  feoffee   [without  the  words  heirs,  * 

executors,  3fc.]  ten  pounds  such  a  day,  in  this  case  the 
payment  may  be  made  to  the  executor  or  administrator 
of  the  feoffee  after  his  death,  and  such  a  payment  is  a 
sufficient  performance  of  the  condition :  and  if  the  words 
of  the  condition  be  [that  if  the  feoffor  pay  to  the  feoffee, 
his  heirs,  executors  or  administrators,  Sfc]  in  this  case 
payment  to  either  of  them,  is  a  good  performance  of  the 
condition  (d).  But  payment  to  an  assignee  in  this  case 
.  is  Hot  good.  And  if  the  words  be,  that  if  he  pay  to  the 
feoffee  and  his  heirs,  Sfc,  in  this  case  payment  to  his 
^  executors,    or    to  his  assigns  is    not  a    good    perform- 

ance  of  the  condition.      So  that    in  all  these '  cases,  it 
seems  that,  as  to  the  person  to  whom  payment  is  to  be 
made^  the  words  of  the  condition  are  precisely  to  be  pur- 
sued. 
PfM*  9  Jac.  5.       V  a  feoffment  be  made,  on  condition  that  if  the  feoffor  To  tender 
iir  Ricluurd       shall  tender  twelve  pence  to  the  feoffee  such  a  day,  the  money. 
|«e'icate.         feoffment  to  be  void,  and  afterwards  the  feoffee  is'dis- 
'  .         seised  of  the  land,  and  after  the  feoffor  doth  tender  the 

twelve-pence  to  the  feoffee  at  the  day ;  this  is  a  good  per- 
formance of  the  condition. 


[c)  And  in  sncli  case  the  money  sUall  not  be  paid  to  the  execnton.  5  Co.  96  b. 
|tf)  Where  tlie  condidon  to  a  mortgage  appoints  the  money  to  be  paid  either  to  the  heirs  or  execn- 
I,  disjanctivelv,  the  mortgagor,  ^  he  pays  the  money  on  the  original  day  fixed  for  the  payment  of 
Ttty  pay  it  as'  he  chooses  either  to  the  heirs  or  executors.  Bnt  where  the  day  of  payment  is  past, 
■lortgagor's  election  is  gone,  and  equity  requires  the  money  to  be  paid  to  the  executors,  see 
Vin.  Ab.  and  8  Freem.  143,  in  note.  And  even  where  the  mortgagee's  election  is  not  gone,  and  he 
the  money  to  tlie  heir,  yet  a  court  of  equity  would  consider  the  heir  as  a  mere  trustee  for  the  ex- 
rs  and  wonld  compel  him  to  pay  the  money  to  them.  See  Barnard.  50.  2  Ventr.  331.  Where  no 
on  is  made  in  the  condition  whether  the  mortgage  money  is  to  be  paid  to  the  heirs  or  execnton, 
a  mast  be  paid  to  th%  executors,  i  Cha.  Cas.  205.  In  short,  as  the  money  came  out  of  tlie  mort-, 
5'»  personal  estate,  it  may  be  laid  down,  as  a  general  rule,  that  when  the  mortjjagor  repays  it, 
the  mortgagee's  death,  the  mortgagee's  personal  representatives  and  not  his  heir  at  law  are  the 
Ds  entitled  tu  it.  ^ 


141* 

To  re-iofeoff. 


^P,142. 


To  makf  ^ 


IJVprpfijiae 


Payment. 


Tende^. 


or  A  CONDITION. 

If  a  feofiinent  be  made  to  two  men  on  condition  that 
they  shall  re-infeoff  the  feoffor,  or  make  a  leaaie  to  him  hj 
a  day,  and  before  the  day  one  of  them  die,  and  the  sor- 
Tivor  doth  re-infeoff,  or  make  the  lease ;  this  is  a  good 

f»erformance  of  the  condition.  And  so  also  it  seems  the 
aw  is,  if  both  the  feoffees  be  living,  for  by  his  own  ac- 
ceptance it  seems  he  hath  dispensed  with  the  condition, 
a])d  so  cannot  enter  for  the  breach  of  it. 

If  It  feoffment  be  made  on  condition,  that  the  fooflf^ 
shall  infeoff  the  feoffor  of  the  manor  of  Hals  by  sneh  a 
tifne,  and  before  the  time  appointed  the  feoffee  doth  grant 
a  rent  charge  ont  qf  the  manor  to  a  stranger,  and  then  at 
the  time  appointed  makes  a  *  feoffment  of  die  manor  ac- 
cording to  the  condition ;  in  this  case,  this  ia  a  good  per- 
formance of  the  condition,  Bnt  if  in  this  ease  the  feoffee 
before  the  time  appointed  grant  away  to  a  stranger  twenty 
acres  parcel  of  the  manor,  and  then  doth  make  a  feoffment 
of  the  manor  according  to  the  condition ;  this  is  no  good 
performance  of  the  condition.  And  if  a  feoffment  be  made 
on  condition  that  tl^e  feoffees  or  lessees,  in  tmst,  of  snch 
l^nd  shall  grant  an  annuity  out  of  it,  and  some  of  them 
only  do  gr^nt  this  annuity ;  this  is  no  good  performance  of 
the  condition. 

If  there  be  a  feoffment  made,  npon  condition  that  the 
feoffee  shall  make  a  lease  pf  land  to  the  feoffor  for  life, 
the  remainder  to  /.  S,  in  fee,  and  the  feoffee  make  a  lease 
to  the  feoffor  for  life,  and  after  by  another  deed  doth  grant 
the  reversion  to  /.  S,  this  is  a  good  performance  of  the 
liipndition. 

If  a  feoffment  be  m^dci  upon  condition  that  the  feoffee 
«haQ  purchase  lands  or  tenements  to  the  valae  of  twenty 
pounds  per  annum,  and  he  purchase  a  rent,  common,  or  any 
such  like  thing,  to  that  valae ;  this  is  a  good  performance 
of  the  condition.  But  if  in  this  case  the  feoffee  and  another 
purchase  so  much  land  together  jointly ;  this  is  no  good 
performance  of  the  condition.  So  if  the  feoffee  alone  pur- 
chase land^  to  the  value  of  tweptv  pounds  per  annum,  and 
thene  is  a  rent  issuing  out  of  it  which  must  be  deducted ; 
t^is  is  no  good  performance.  And  yet  in  these  cases,  if  the 
stranger  joint-tenant  release  to  the  feoffee  all  his  right  in 
the  land,  or  the  grantee  of  the  rent  release  to  him  the  rent 
before  the  time  of  the  performing  of  the  condition,  the 
condition  is  well  performed  in  both  cases.  Tantum  valet 
terra  quantum  vendi  potest.  And  if  one  make  a  feoffment 
in  fee,  on  condition  that  if  the  feoffee  purchase  land  to  the 
value  pf  twenty  shillings,  the  feoffment  shall  be  void,  and 
after  the  feoffee  disseise  another  man  of  land  to  that  value ; 
it  is  said  that  by  this  the  condition  is  performed ;  Sed  quere. 
And  if  he  recover  so  much  land  in  value  in  an  action ;  that 
this  is  no  performance  of  the  condition :  Sed  quere.  For 
this  seems  to  me  a  better  performance  of  the  condition  than 
tlie  former. 

If  lands  be  granted,  on  condition  to  pay  money,  and  the 
money  is  tendered  according  to  tlie  condition,  but  either 
no  body  is  ready  to  receive  it,  or  it  is  refused ;  this  is  a 
good  ppfformance  of  the  condition.    And  after  a  man  hath 

once 
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once  refuted  thd  money  so  tendered  to  him  according  to 
the  condition,  he  hath  no  remedy  in  law  to  recorer  it,  ex- 
» TerriM  of  the  cept  it  he  money  lent  upon  a  mortgage.  ^  And  if  the  pay- 
hw,  tit  Coin,  ment  be  made  part  of  it  with  counterfeit  coin,  and  the 
party  accept  it  and  put  it  up,  this  is  a  good  payment  and  con- 
kCo.snperLit.  seqnently  a  good  performance  of  the  condition («).  ^  And  Aeoeptance. 
sif.  Fits.  if  fx  the  day  of  payment  the  parties  do  account  together, 
Btrre  34S.         j^^j  1^^  ^  whom  the  money  is  to  be  paid  being  indebted  to 

the  other,  that  debt  by  *  agreement  is  aOowed,  and  the      •P.148.' 
residue  is  paid  and  accepted;  this  is  a  good  performance 
«C9.siiperLit.  of  the  eondition.    ^  So  if  the  party  that  is  to  receive  it, 
M.  aeoept  and  take  new  security  by  bond  or  statute  for  ttie 

<  Dier  45.         money;  this  is  a  good  performance  of  the  condition.  ^  And 
Co.  5»  96.         80  in  most  cases,  when  by  a  condition  a  thing  is  to  be  dono 
one  way,  and  to  be  done  to  the  party  to  the  condition  him* 
self,  and  not  to  a  stranger,  ana  he  doth  accept  it  anotiier 
way ;  this  is  a  good  performance  of  the  condition  (/)•     F<h 
leiiitt  mm  Jit  ii^uria.    But  if  the  thing  to  be  done,  be  to  be 
done  to  a  stranger,  and  one  that  is  no  party  to  the  con- 
dition, and  it  be  done  in  any  other  manner,  and  he  accept 
thereof;  this  is  no  performance  of  the  condition.    And  so 
also  if  the  tinte  of  doing  the  thing  be  past,  as  if  one  make 
a  feoffment  to  me,  on  condition  that  if  he  pay  me  ten 
Ptrk.  Met.        pounds,  such  a  day,  the  feoffment  shall  be  void,  and  he 
39S.  doth  not  pay  me  at  the  day,  but  doth  die,  and  after  by 

agreement  between  his  heir  and  me,  he  doUi  pay  me  the 
ten  pounds,  and  I  receive  and  accept  it,  and  thereupon  I 
suffer  him  to  enter  and  hold  the  land :  in  this  case  the  con- 
dition is  not  performed,  but  I  may  enter  upon  him  and 
oust  him  notwithstanding. 
Adljndge^  If  the  mortgagor  pay  the  money  according  to  the  con- 

H'miz^^R     ^>^^^°'  ^^^  ^^'  ^^  mortgagee  deliver  it  to  the  mortgagor 
Ptowd  e.  Barl    ^  his  own  money,  the  condition  is  performed,  and  the 
tbolomew.         mortgagee  discharged  notwithstanding  (^). 
Co.  5.  M.  If  a  ^offment  be  made  to  /.  iSL  on  condition  that  if  the 

nperlitS09.  feoffor  pay  to  the  executors  or  administrators  of /.  ^.  ten 
pounds,  the  feoffment  fthallbe  void,  and  /.  8.  die,  and  the 
ten  pounds  are  paid  to  the  executors  of  /.  S.  according  to 
the  condition,  but  it  is  covinously  done,  i.  e.  there  'is  a 
private  agreement,  that  the  feoffor  shall  have  all,  or  part 
of  his  money  again;  this  payment  in  this  case,  is  no  good 
performance  of  the  condition;  but  that  payment  that  must 
be  a  performance  of  a  condition  in  this  case  to  fetch  lands 
out  of  the  hands  of  an  heir,  must  be  real,  full  and  ef- 
fectual. 
U  H.  8. 17.  If  a  lease  be  made  oH  condition  that  the  lessee  shall  get  To  get  th^ 

the  good  win  of  /.  S.  and  the  lessor  doth  come  to  /.  S.  first,  f^  ^"*  «^ 
and  ask  his  good  will,  and  he  deny  it  him,  and  after  when 
the  lessee  doth  ask  it,  be  doth  grant  it  him,  in  this  case 
the  condition  is  performed.    So  if  the  condition  be,  that 

[e)  But  tlioagh  it  may  be  a  good  performance  of  the  condition,  yet  it  it  appfcheoded  tlie  party 
^^Id  have  relief  by  an  aption  of  deceit,  or  \n  equity. 

payment  pro  formft,  or  a  covi^ooi  pay- 

J3  3  and  see  COf  Litt,  ]e09    (b),  on  the, 

bjcct  of  performing  con4itiotts  6911a  fide, 
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not. 
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QP  A  CONDITION- 

he*  sball  get  Us  good  will  bjr  audi  a  day,  and  at  the  firft 
being  detfired  he  denied  it,  hot  afterwards  and  before  the 
da/  he  deth  grant  it.  A^d  yet  if  no  day  be  set,  and  he 
desire  his  good  will  and  h  a,  denieth  it  and  afterwards  he 
doth  g!Dt  his  good  will;  it  seems  this  is  no  performance  of 
the  condition* 

If  there  be  two  things  in  the  copnlatiire  to  be  done  by 
the  condition,  both  nrast  be  done,  otherwise  the- condition 
will  not  be  performed  (A). 

If  a  feoffment  be  made,  on  condition  that  if  the  feoffor 
and  /.  S,  *wy  ten  pounds  at  Michaelmas,  the  feoffment 
sh«U  be  void,  and  before  the  day  the  feoffor  die,  and  /•  & 
pay  the  money ;  this  is  a  good  performance  of  the  condition. 
md  if  the  feoffior  be  hVing  caiUra  («). 

If  a  feoffment  be  made,  on  condition  to  make  an  estate 
to  a  stranger  by  a  day,  and  before  the  day  he  die ;  in  this 
case  if  an  estate  be  made  as  near  the  concUtion  as  may  be, 
it  is  snfficient(Jb). 

flf  a  feoffment  be  made  to  L  S.  on  condition  that  he  shall 
inieoff /( X>.  and  his  heirs ;  and  /.  &  doth  tender  the  feoff- 
meni  to  /.  D*  and  he  doth  refuse  to  take  it;  this  is  no  per- 
fonaanceof  the  condition  in  this  case.  Bot  if  it  be  to  be 
done  to  the  feoflbr  himself,  conira(l)^  And  so  also  it  is,  if 
the  condition  be  to  make  an  estate  tail,  or  any  lesser  estate 
to  a  stranger,  and  he  tender  it,  and  the  stranger  refuse  it ; 
this  is  no  good  performance  of  the  condition  (a*).  And  if  a 
feoffment  be  made,  on  condition  to  re-infeoff  the  feoffor 
and  his  wife  in  tail,  the  remainder  to  W.  in  fee,  and  he 
tender  it  to  the  wife  only,  and  not  to  him  in  rehiaiinder ; 
this  is  no  good  performance  of  the  condition  (n). 
•  And'the  same  law  for  the  most  part  is  in  conditions,  of 
obligations.    See  more  in  MigatUnu  at  manb.  9. 

If  a  feoffment  be  made,  on  condition  that  the  feoffee 
shall  not  infeoff  /.  S,  of  the  land,  and  the  feofiee  doth  make 
a  feoffinent  to  L  S.  and  /.  1>. ;  this  is  a  breach  of  the  condi- 
tion (o).  And  so  also  it  is  ifthe  feoffee  make  a  feoffment  to 
A  j9.  to  the  intent  that  he  shall  aUen  to  L&  Quando  aii- 
qmd  fTohihetuar fieri  direeto  prohibeiur  8f  per  obliqvmm.  And 
yet  if  the  feofiee  in  the  case  before  alien  to  /.  IX  and  after 
he  doth  alien  to  7i  S.  this  is  no  breach  of  the  condition.. 
And  if  the  condition  be,  that  the  feoffee  shall  not  infeoff 
Z  S.  and  he  die,  and  his  heir  infeoff  L  S*  this  is  no  breach 
of  the  oondition. 
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(h)  See  supra,  page  118,  note(cl). 

(t)  U  the  paymant  is  made  in  the  names  of  both,  it  is  conceived  the  payment  would  be  anfficl 
as  it  is  not  made  necessary  by  the  termi  of  the  condition  that  tlie  payment  sbonkl  be  made  by^ja  ^ 
feoffor  and  L  S.  in  person ;  and,  asVe  have  before  seen,  a  stranger  may  perform  a  condition  on  belnlf  ^ 
of  a  person  interested  in  It  I 

(fc)  See  snpra,  page  13S,  note  (a),  and  infra,  p.  157.  notes  (q)  and(s),  as  to  the  performance  of  cos-  j 
ditions  in  part  impossible  Qttbe  time  of  making  them,  or  wliich  afterwards  become  either  whoUy  or  had 
part  impossible  by  the  act  of  God.  I 

(2)  See  Co.  Litt.  209  a.  where  the  reason  for  the  above  distinction  is  given.  4 

(m)  See  last  note.  j 

(n)  See  more  amply  by  whom,  and  to  whom,  a  condition  is  to  be  performed,  Mark*  v.  Markm 
Str.  129.  Vin.  Abr.  Conditions  (K.  a.)  (L.  a.) 

(o)  See  supra,  page  IS.-?,  note  (?:),'and  also  pages  129  and  130, notes  (p)  and  (s),  on  tlic  subject 


tronditions  in  restraint  of  alicimtioo* 


t 
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Diftr45.  65-  If  aleftte  fory«ar»beiiiAde,  on  4soAditi<m  tibtotlhe  Imn 
see  shall  not  assign,  or  alien,  die  term,  or  the  land,  dur* 
iog  his  life,  witfaont  thelicenee  of  the  lessor,  and  the  les- 
see ({oth  gire  it  by  his  will  without  lioence ;  Uiifris  a  brea«sh 
of*  the  condition  and  forfeiture  of  the  estate  ( n).  But  if  he- 
Per  5  Justices  make  an  executor  of  his  will  only,  this  is  no  breach*  And 
B«R.3Jae.  if  the  condition  be  that  the  lessee  shall  not  alien,  and  h» 
die,  and  hb  executor  alien,  this  is  no  breach  of  the  con* 
(Ktfon.  And  if  the  condition  be  that  the  lessee  shall  not 
alien  but  to  his  children,  and  the  lessee  by  will  devise  it  to 
his  executors;  itseefiMthia  is  a>  breach  of  the  condition. 
So  if  he  devise  that  A  hi»  son  «hall  have  bis  texm  after  hia 
wife,  and  ia^  makoil^  his  son  bifr  executor;  it  seema 
this  is  It  breach  of  the  condition*  But  if  he  do  net  make  A. 
hi*  executor  conira*  And  in  casee*  of  devise,  albeit  the 
«xecutor»  do  not  assent,  yetdie  condition  is  broken^  as  ia 
case  where  a  reversion  is  granted  on  c(»iditieo  that  tlw 
grantee  shall  not  alien  it,  and  he  doth  atien  it,  but  no  si- 
tfitf^  tormnent  is  to  this  grant;  yet  it  seems  this  *  is  a  breaoluof    *  P.  145. 

the  condition  (9).  Aoid  if  a  lease  for  years  be  made,  on  con- 
dition that  the  lessee  or  his  assigns  shall  not  alien,  and  the 
.  lessee  dotli  make  his  wife  Ins  executrix,  and  she  doth  take 
another  husband,  and  he  doth  alien  it;  it  seems  this  is  a 
breach  of  the  condition,  and  a  forfeiture  of  the  estate. 
But  if  a  lease  be  made  on  condition  that  the  lessee  shall  not 
alien  without  the  licence  of  the  lessor,  and  after  the  lessor 
die,  and  the  lessee  assign,  or  the  lessee  die,  and  hia  ex- 
eeutors,  or  administrators,  assign;  this  is  no  breach  of 
the  condition  in  either  of  these  cases  (r).  So  if  a  lease  be 
made,  on  condition  that  the  lessee  shall  not  alien  the  term 
dmring  his  life,  and  he  make»  an  executor,  bat  doth  not 
]>ier  15£.  devise  it  to  him ;  this  is  no  breach  of  the  condition.    And 

Gt.  ^  iw.        if  1^  leaae  be  made,  on  condition  that  the  lessee  his  exe- 
cutors or  assigns  shall  not  alien  the  term  to  any  persona 
without  the  licence  of  the  lessor,  but  to  the  wife,  or  one 
of  the  children,  of  the  lessee,  and  the  lessee  die,  and  his 
executors  al^  to  one  of  the  childi«a  of  the  kssee,  and 
he  alien  to  a  stranger  without  licence;  this  is  no  breach  of 
iHii  S8  El.        the  condition(t).    And  if  one  make  a  lease  of  a  hoiue  and 
^nhr.  Cor*   land,  on  condition  Hiat  the  lessee  shall  not  parcel  out  "die 
'    land  or  any  part  of  it  from  the  house,  and  the  lessee  doth 
grant  alt  his  term  in  the  house  cmd  part  of  the  land,  and 


(»  See  snpra,  page  125,  not^  (q),  on  tbe  subject  of  cooditions  restrahuns  lessees  from  atsigning 
Id  DBder-letting. 

i§)  AttDrnment  U  now  nmiecessary ;  bat  snpposini*  attornmeiit  was  essential  to  the  grant  of  a,rever< 
^  Old  Che  deed  iathe  case  put  in  Ibe  text  coiiid  not  take  effect  in  any  other  way,  then  it  is 
ived,  there  woold  be  no  aliejuUion^  and  conscqnently  tbe  conveyance,  or  rather  intended  convey^ 
would  not'  be  a  breach  of  the  condition. 

And  if  the  condition  be  not  to  alien  the  land,  or  any  part  thereof,  and  the  lessee  aliens  part 

the  lessor's  assent,  he  may  afterwards  alien  the  residue  witliont  his  assent ;  the  whole  condition 

-  gone,  for  it  cannot  lie  divided.  R0I.  Abr.  471.    Sec  further  Con.  Dig.  Condition  (Q).    But 

tbe  condition  is  that  the  lessee  sIiaH  not  alien  without  the  Uttar's  ctnumi,  and  such  consent  is 

to  alien  pttri,  can  the  lessee  in  this  case,  alien  the  residue  witliout  consent?  See  supra,  page 

note  (e). 

I)  In  Dyer,  152  a.  Brmike,  Bnum,  and  Dyer  held,  that  by  the  grant  to  one  of  the  son.s  the  re- 

'nt  was  not  deterniiued,  and  that  the  son  oould  not  |i;raAt  over  to  a  stran«;er  without  Hcence ;  but 

and  Ctttd'ae,  contra.    See  further  in  the  case  of  Thornhill  and  Adariis  v.  King  and  ^Vifet  Crp. 

757. 
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OF  A  CONDITION. 

doth  keep  the  rest^  and  after  doth  lease  that  part  also; 
this  b  a  breach  of  the  condition. 

If  a  lease  be  made  of  a  house,  on  condition  that  the  lea- 
see'  shall  not  snffer  any  woman  great  with  child  to  harbonr 
or  lodge  in  the  hoose  six  days  after  notice  given  by  the 
lessor,  and  the  lessee  do  snffer  any  snch  person  after  no- 
tice given,  albeit  the  lessor  consent  to  it ;  yet  the  con* 
dition  is  broken*  Bntifthe  lessor  do  noleiis  volem  keep 
snch  a  woman  there  against  the  mind  of  the  lessee ;  this  is 
no  breach  of  the  condition. 

If  a  lease  be  made,  on  condition  that  if  any  waste  be 
doncj  the  lessor  shall  re-enter;  in  this  case  if  the  honse 
fall  by  a  tempest,  this  is  no  breach  of  the  condition,  for 
this  is  not  waste ;  bnt  if  it  be  nncorered  by  tempest,  and 
the  tenant  hath  a  conTenient  time  to  repair  it,  and  doth 
not,  bnt  doth  snffer  the  timber  to  perish  for  want  of  cover- 
ing; this  is  a  breach  of  the  condition,  and  the  lessor  may 
enter  and  pnt  ont  the  lessee,  t  And  if  a  lease  be  made, 
on  condition  that  the  lessee  shall  not  do  waste,  and  he  snf- 
fer waste  to  be  made  in  decay  of  the  houses^  &c.  it  seeou 
the  condition  is  broken.    Sed  9*Mre  (#)• 

If  a  lease  be  made,  on  conaition  that  if  the  lessee  be 
minded  to  sell  his  estate  the  lessor  shall  have  th^  first  offer 
thereof,  giring  as  mnoh  as  another  will  giro;  in  this  case 
if  the  lessee  doth  not  giro  notice  when  he  is  minded  to  sell 
it,  he  doth  break  the  condition;  bnt  if  when  he  is  minded 
to  sell,  he  doth  tell  the  lessor  of  *  his  pnrpose,  and  what 
he  is  offered  for  it,  and  the  lessor  doth  eitner  say  he  will 
not  have  it,  or  that  he  will  not  give  so  mnch  for  it,  or  doth 
not  abcept  it,  but  doth  delay.  See,  and  then  the  lessee  doth 
sell  it  to  another;  this  is  no  breach  of  the  condition,  nei- 
ther is  he  boond  to  wait  npon  him  in  this  case. 

If  a  feoffment  be  made,  on  condition  that  the  feoffee  shall 
make  a  feoffment  in  fee,  gift  in  taO,  lease  for  Ufe,  or  years, 
of  the  land,  to  the  feoffor,  or  to  a  stranger  by  a  day ;  and 
before  the  day  the  feoffee  doth  disable  himself  to  do  it, 
either  by  making  soma  estate  of  the  same  thing  to  some 
other  person  in  tail,  for  life,  years,  in  present  or  intnre, 
or  for  one  year,  or  by  taking  a  wife  whereby  she  may  be 
entitled  to  dower,  or  by  snfiering  a  recovery  of  the  land, 
or  by  granting  of  any  rent,  common,  or  the  like,  or  by 
entering  into  any  statnte,  d:c.  or  by  suffering  any  judgment 
to  be  had  against  him,  or  by  doing  any  other  such  like  act, 
whereby  he  cannot  convey  the  land  according  to  the  con- 
dition in  the  same  plight,  quality,  and  freedom  it  was  in 
.  at  the  time  of  the  conveyance  made;  in  either  of  these 
cases  the  condition  is  ipwofado  broken.  And  albeit  the 
land  be  afterwards  discharged,  and  the  party  again  enabled 
before  the  day  to  perform  the  condition,  yet  this  will  not 
salve  the  breach.  And  so  abo  it  is  of  a  limitation.  But 
when  the  condition  is  to  be  performed  on  the  part  of  the 
feoffor  or  grantor,  there  disability  before  the  time  will  not 
hurt,  so  as  he  be  again  enabled  at  the  time.  And  so  also 
it  is  when  the  condition  is  to  be  performed  on  the  part  of 
the  feoffee,  and  there  is  n6  certain  day  set  for  the  perform- 
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loice  of  the  thing,  for  in  this  case  albeit  bo  be  once  dis- 
abled, yet  if  he  be  afterwards  again  enabled,  and  do  it  * 
within  the  time  that  the  law  doth  give  him  to  do  it ;  in  this 
ease  the  condition  is  not  broken.  And  so  also  it  is,  if  the 
feoffee  be  disseised,  and,  during  the  disseisin,  he  do  any 
such  act  as  before ;  in  this  case  before  his  entry  this  is  no 
breach  of  the  condition,  for  till  then  the  charge  doth  not 
bind  the  land.  And  so  likewise  it  is  when  &e  disability 
doth  proceed  from  another  cause,  as  where  one  doth  make 
a  feoffment,  on  condition  that  the  feoffee  shall  re-infeoff 
before  such  a  day,  and  before  the  day  the  feoffor  disseise 
the  feoffee,  and  keep  him  out  till  the  day  be  past ;  or  one 
doth  make  a  feoffment,  on  condition  the  feoffee  shall  marry 
B.  before  such  a  day,  and  before  the  day  the  feoffor  him* 
self  doth  marry  her,  so  that  the  feoffee  cannot  perform  the 
condition;  in  these  cases  the  condition  is  not  broken  («)• 
'rwa  ^^«/*^  If  one  make  an  estate  of  lands  (held  in  eamte)  on  con-  To  empkiy  the 
«»,  b!  R^"'^  dition  that  he  to  whom  it  is  made,  shall  employ  the  proEU  promts  tocli». 

thereof  to  divers  charitable  U8es(a;),  and  he  die,  his  heir  "***>l*««e«« 
within  age,  by  reason  whereof  the  king  hath  the  land  dur- 
ing the  minority  of  the  *  heir,  so  that  the  profits  cannot  be     •  p^  ^^ij^ 
employed  (jf);  this  is  no  breach  of  the  condition. 
Co.i.inPor-        If  one  make  a  feoffment  of  land,  on  condition  to  re-in-  To  re-infeoll. 
ter's  CAM.         feoff  in  convenient  time,  and  the  feoffee  doth  not  so,  but 

doth  make  a  lease  to  another;  this  is  a  double  breach  of 
the  condition.    And  the  same  law  is  of  a  devise  by  will  in 
this  maimer. 
Perk.  t^eL  If  a  feoffiment  be  made,  upon  condition  that  the  feoffee  To  make  an 

90^'  s^ihft      ^^^  make  some  estate  to  the  feoffor,  or  some  other,  by  a  «»*«*«• 
IMffmblTHat.     ^^^'  ^^^  ^®  feoffee  before  the  day,  say  to  him  to  whom 
SI.  28.        *     the  estate  is  to  be  made,  that  he  will  never  make  the  estate, 
.'  and  notwithstanding  he  doth  make  the  estate  before  the 

day  according  to  the  condition  ;  in  this  case  it  is  said  the 
condition  is  broken.  Sed  qnere  of  this,  for  it  seems  if  he 
really  deny  it  before,  and  actually  perform  it  at  the  day ; 
that  this  is  a  good  performance  of  the  condition.  As  if  a 
lease  be  made  of  a  house,  on  condition  that  the  lessee  shall 
not  disturb  the  lessor  in  the  taking  away  of  his  goods  out  To  nifer  ^, 
of  the  house,  and  when  the  party  doth  come  or  send  to  to  take  his 
fetch  them,  the  lessee  doth  only  forbid  them ;  this  in  this  8^o^ 
case  is  no  breach  of  the  condition,  and  it  was  agreed  in  this 
case  that  words  without  some  deed,  as  shutting  the  door 
against  them,  forcible  resistance,  or  laying  of  hands  upon 
SH.4.  a.         them,  or  the  like,  are  no  breach  of  such  condition.    And 

if  a  lease  be  made,  on  condition  that  the  lessor  shall  be  Tosnflkrono 
four  times  a  year  in  the  house  demised,  without  being  toeonefaiio 
ousted  by  the  lessee,  and  the  lessee,  seeing  him  coming,  ^  kouie, 
doth  shut  the  door  or  windows  against  him;  this  hath  been 
thought  to  be  no  breach  of  this  condition. 
Dicr  59.  If  a  lease  be  made,  on  condition  that  the  lessee  shall  To  pay  a  ytn^ 

pay  yearly  to  the  lessor  daring  the  term  ten  pounds;  in  lyientormm. 
this  case  if  he  fail  of  payment  once,  the  condition  is  broken. 


(»)  Sncb  acts  on  the  part  of  a  feoffor  amount  to  a  cUspensation  with,  or  waiver  of  the  conditioo* 
But  if  soch  acts  are  done  by  a  stranger  they  camiot  excuse  the  perfonnance  of  the  condition. 
{x)  See  the  act  of  9  Geo.  t>  e,  56,  remtiTe  to  dispositions  to  charitabie  uses. 
(y)  See  the  act  of  13  Car,  f .  c.  24*  which  takes  away  wardship,  &c. 

and 
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uid  estate  forfeit.    So  if  one  make  a  fodlffleiit  ia  fee  of 
land,  on  oondition  to  pay  ten  pounds  yecrlj  to  /.  &  if  lie 
'fail  onee  the  condition  is  broken. 

Not  to  molest        If  a  lease  be  made  of  a  manor  in  wbioh  are  divers  copy-  Penoer  r. 

copyboldera.     holders,  on  condition  that  Ae  lessee  shall  not  molest,  rex,  Glorer,  srk 

or  put  out  any  oopylMrfder  paying  his  duties  and  aerriees,  ^  ^-  ^^ 
in  this  case  if  the  lessee  enter  upon,  and  put  oat  anyone  ^rbnf^ 
copyholder,  this  is  a  breaoh  of  the  condition*    But  if  he 
enter  vi  Sf  armu  npon  a  copyholder's  tenements,  and  there 
beat  him  only,  or  the  lake ;  this  is  ao  breach  of  the  con- 
dition. 

To  pay  rent.         If  there  be  a  condition  to  pay  rent,  and  the  lessee  let  Crompt  Jm. 

part  of  the  land  to  other  oader-tenants,  or  let  all  the  land  ^  ^' 
to  «notber  for  part  of  the  time,  and  he  undertake  the  rent 
still,  and  fail  of  payment;  in  this  case  the  oondition  is 
broken,  and  the  estate  forfeit  (z).  Bat  if  there  be  any  oorin 
and  practice  in  the  case,  between  the  first  lessor,  and  the 

tqaity,  lessee,  the    under-tenants    may  perhaps    hare  relief  in 

equity  (a). 

Not  todlstarb.      if  one  make  a  lease  for  years  of  land,  and  then  also  make  Co.  a.  90^ 

a  feoffment  in  fee  of  the  lands,  on  oondition  that  if  the 
*  JP.  148.  lessee  be  *  disturbed  in  his  term  that  he  shall  have  the  fee- 
simple,  and  he  is  disturbed  by  the  feoffor  or  by  his  means; 
in  this  case  the  condition  is  broken^  and  the  lessee  shall 
have  the  fee  simple.  But  if  the  disturbance  be  by  a 
stranger,  and  not  by  the  feoffor,  or  by  his  means,  or  con- 
sent ;  this  is  no  breach  of  the  condition. 

Not  to  be  oat-       If  &  lease  be  made,  on  condition  that  the  lessee  shall  not  Per  f  Jaitieti. 

kwed.  be  outlawed,  and  he  is  outlawed  without  proclamation ;  it  H.7Jac.BtIL 

'  seems  this  is  no  breach  of  the  condition,  because  the  out- 
lawry is  not  good. 

If  a  condition  possible  at  the  time  of  creation,  become  Lit  aect.  sst* 
after  impossible  in  part  by  the  act  of  God,  and  the  party  Co.  2. 69. 
do  not  perform  that  which  is  possible,  the  condition  is 
■  broken  (ft). 

If  a  man  make  a  lease  for  yoars  on  condition,  and  the  Co.  a.  9<« 
'  lessee  doth  not  know  of  it,  and  after  the  lessor  doth  by  will 
give  the  land  to  the  lessee  without  condition,  and  the  leasee 
doth  such  an  act  as  is  a  breach  of  the  oondition;  in  thb 
ease  the  condition  is  not  broken,  for  the  lessee  must  haTe 
notice  of  the  condition  ere  he  can  break  it. 

To  piy  rent.         If  a  lease  be  made  rendering  rent,  on  condition,  that  if  Doct  A  St«i» 

the  rent  be  not  paid  within  twenty  days  the  lessor  ahall  re-  ^    15  H.  4- 
enter,  and  the  rent  is  not  paid;  in  this  ease  the  oondition  "* 
-is  broken,  but  the  lessor  cannot  enter  until  he  hath  made 
a  legal  demand,  and  if  he  die  before  he  do  it,  his  heir  ahall 


(z)  And  if  the  lessee  sboald  have  granted  nnder-leases,  the  estates  of  the  aiider-temmtB  wonld  b< 
defeated  by  the  forfeiture. 

(a)  Covins,  fraads,  tnd  deceits,  for  which  there  is  no  remedy  by  the  ordinary  course  of  hm,  uM 
prO|»erly  cogniiable  in  equity ;  and  raatters  of  frand  were  one  of  the  chief  brapches  to  whirb  lb 
jurisdiction  of  chancer^-  was  ociginally  confined.  4  Inst.  84.  Bac.  Abr.  Frand  (B>  Equity  wiU  giv 
relief,  although  it  is  a^eed,  that  no  reKef  shall  be  prayed  in  eqnity.  1  Mod.  305.  Hee  folly  in  wtaa 
oaseaiviief  any  be  had  in  equity.  Com.  Dig.  Chanoery  (3  F.)  Via.  Abr.  Chanceiy^N.)  t  Atk.^ 
1  Yes.  95. 126.387.  And  see  Mr.  ifaddocAp'j  vabiable  work  on  the  Principles  and  Practice  of  Jhi 
Court  of  Chancery. 

(6)  See  supra,  page  133,  note  (a),  and  infra,  page  l57,  notes  (q)  and  (s),  as  to  conditions  ta  part  fai 
possible  at  the  tiiae  of  making  them,  or.  which  afterwards  become  wholly  or  in  part  Impoisihle  by  th 
actofOod. 
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neTer  take  adTsntage  of  tilat  breaoh,  bht  :it  is 
for  ever  (c). 

Lit  »ect,  353.        When  an  act  is  to  be  done  in  time  conreirient,  or  other- 
ow.  30.  wise,  and  the  party  do  it  not  by  the  time  appointed  by 

law ;  the  condition  is  broken  (d). 

fiEd.  s.  7.  If  one  grant  an  annuity  pro  cmuiiio  ifup'mtoSf'impm'  TofiveadTiea. 

8  U.  6. 24b         dendOf  and  the  grantor  require  advice,  and  the  grantee 

Dier369.  refuse  or  neglect  to  give  it ;  this  is  a  breach  of  the  condi- 

tion,  and  a  forfeiture  of  the  estate.  And  if  the  deed  be, 
r  that  he  shall  go  to  sueh  a  place  to  give  counsel,  and  he  re- 
quire him  to  go  thither,  and  he  refuse- it,  thi^is  a  forfeiture 
of  the  estate.  But  if  he  refuse  to  go  with  htm  to  *  another 
place,  or  give  counsel  to  his  adversary,  being  not  required 
to  give  counsel  to  him,  this  is  no  breachr  of  the  eonditron 

lit  sect.  383.  nor  forfeiture  of  his  annuity.  And  if  one  had  lieretolore 
devised  his  land  to  be  sold  by  his  exeoutolrs  («),  and  to 
have  been  distributed  for  his  soul  ( /),  and  tlie  exeddtors 
had  not  sold  it  in  time  convenient,  or  had  taken  the  profits 
to  their  own  use ;  this  had  been  a  breach  of  the  condition. 
See  more  in  the  last  foregmng  division,  and  in  Miffation, 
nunib,  10.  covenant,  numb.  7.  The  same  law  is  for  the 
most  part  of  conditions  of  obligations.  See  *  Mtgation, 
numb.  10. 

Ccf.  15. 8.44.       Every  particular  estate  hath  a  condition  in  law  annexed  ii.  When  u 

i«perUt.J33.  ^^  n.  and  therefore  if  tenant  for  life  in  dowter,  by  the  condition  in 
courtesy,  or  in  tail  after  possibility  of  issue  extinct,  lessee  ^^j^/'^bL^ 
for  years,  tenant  by  statute  merchant,  elegit,  or  the  like,  bruken-ornatr 
'make  any  absolute  or  conditional  estate  of  the  lands  tlvey  f 'orfettaVe. 
hold,  in  fee  simple,  fee  tail,  or  for  life,  and  give  livery  of 
seisin  thereupon,  or  levy  a  fine  Sur  caittisance  de  droit  i^g), 
or  suffer  a  recovery  (A)  of  the  land,  *  or  the  like ;  Aia  a      ♦  P.  149» 
breach  of  tho  condition  in  -  law  and  a  forfeiture  of  their 
estate  (0*    Also  if  any  such  tenant  (except  tenant  in  tail 
after  possibility  of  issue  extinct)(^)  do  waste  in  the  lands 

—     ■''-'  ,,i  ,  ..,..-_  .. —  I  ^.- 

(0  Where  the  remedy  is  by  way  ofre-entrp  for  non-payment,  tberemast  be  an  actual  demand  made 
frteiooM  to  the  entry,  otherwise  It  is  iortiovs;  because  a  con^lition  of  re-entry  is  in  derogutUm  of  the 
gmi ;  and  therefore  tinless  there  be  a  demand  made,  and  the  tenant  appears  not  to  be  on  the  Uuid 
leady  to  pay  liia  r^nt,  lite  Inw  will  not  allow  tbe  lessor  the  bent-fit  of  re-entry  to  defeat  the  tenant** 
estate  withont  a  wilful  default  in  him,  which  cannot  appear  without  a  demand  bath  actually  been  made 
apon  the  land.  [Query  where  the  power  of  re-entry  is  expresfcly  reserved,  ^atlhongfa  no  demand 
ibill  be  made,"'  may  not  the  re-entry  in  this  case  be  made  witlioot  a  previeas  deaoaad  ?]  Sea  further 
m  to  demand  of  rent,  and  itf  what  cases  necessary,  Oilb.  on  Rents,  7$.  and  Bac.  Abr.  Condition 
(0.  S.)    Acceptance  of  rent  is  In  certain  casea  a  waiver  of  a  right  of  re-entry  j  see  supra,  page  l«3^ 

hner  part  of  note  (q).  .^a-  *■. 

(A  In  some  ciases  where  no  time  is  mentioned  for  the  perfbrmance'  of  the  cotiffltlen,  the  party  who 
is  to  perform  it  has  his  whole  fife  to  perform  it  in.  See  Co.  Litt.  p.  «08  a.  and  in^ather  cases  tbe  per- 
^rnance  may  be  accelerated  by  request.    8ee  stipra,  page  134»  text.  - 

(«)  See  thesUtute  of  «l  Hen,  8.  c.  4.  enabling  one  or  more  of  the  executors,  lythttt  a  fower  of  sale 
giveii,)  to  sen ;  and  see  2  Co.  Litt.  (Mr.  Thimuutt  ed.>p8ge  118,  note  <l>i.  5.) 
(f)  Derives  for  such  snperstitions  uses  are  made  void  by  statute  1  £dir.  6.  c.  lA-  8ect.-10. 
5=)  But  If  a  fine  mt  cmxtaance  de  droit  is  expressly  confined  to  such  estate  as  theeoaasor  haa  lA  the 
"^1,  there  ao  forfeiture  will  be  incurred.    See  supra,  page  14,  note(s). 
)  Where  a  tenant  for  life  has  a  remainder  in  tail  though  ever  so  remote  a  one  hawatf  soffer  a  le- 
air  without  incurring  a  ibrfettnre.     See  supra,  page  43»  note  (u). 
ft)  The  eottditlon  annexed  by  law  being,  that  they  shall  not  attempt  to  create  a-  greater'  estate 
they  are  themselTes  entitled  to.    f  Bl.  Com.  155.    Co.  Lit.  f  15. 

•  Fat  although  by  the  possibility  of  issue  being  extinct  and  gone,  he  isbeenme  in  effect,  as  to  the 
.^tMOf  his  ^tate,  only  tenant  for  life,  yet,  having  by  the  original  creation  of  his  estate  an  estate 
kberitance,  the  nature  of  the  estate  is  not  so  far  changed  by  the  possibility  of  issue  bemg  extinct^ 
'  that  he  continues  to  have  in  it  an  exemption  from  waste, 

they 
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thev  do  to  hold;  thb  is  a  breiok  of  the  oondttioii  in  Uw^ 
tnd  a  forfeiture  of  their  estate  in  so  much  as  the  waste  is 
committed.  Bnt  if  an  infant,  or  feme  coTert,  that  hath 
such  an  estate,  shall  make  any  sach  estate.  Sec.  this  is 
no  breach  of  the  condition  in  law*  And  yet  if  such  a 
person  do  waste  this  is  a  breach  of  the  condition  in  law. 
And  so  also  if  any  such  person  be  an  oflScer,  and  do  any 
thing  which  is  a  cause  of  forfeiture  in  another;  this  will 
be  a  forfeiture  in  him  or  her  also. 

If  any  keeper  of  a  park,  without  warrant,  kill  any  deer, 
fell  or  cot  any  wood,  and  conyert  it  to  his  own  use,  pull 
down  the  lodge,  or  any  house  within  the  park,  used  for 
hay  for  the  deer,  or  the  like ;  this  b  a  breach  of  the  con- 
dition in  law.  So  also  if  a  keeper  shall  not  look  to  the 
game,  but  the  deer  be  killed  by  his  default,  and  damage 
come  to  the  Lord ;  by  this  also  the  condition  is  broken. 
But  the  not  attending  upon  such  an  olBce  for  two  or  three 
days,  if  the  Lord  have  no  special  loss  thereby,  is  not  cause 
of  forfeiture. 

Offices  that  are  for  the  administration  of  justice,  or  of 
clerkship  in  any  Court  of  Record,  or  concerning  the  King's 
treasure,  revenue,  account,  alnage,  anditorship,  &c.  have 
ako  conditions  in  law  annexed  to  them ;  and  therefore  if 
such  officers  shall  sell  their  offices  or  misdemean  them- 
selves in  their  offices,  by  this  the  condition  in  law  may  be 
broken,  and  they  may  forfeit  them  (/). 

As  no  man  may  create  or  annex  a  condition  to  an  estate 
but  he  that  doth  create  the  estate  itself  (m),  so  neither  can 
a  man  give  or  reserve  the  power,  title  or  benefit  of  re-entry 
and  avoidance  of  an  estate  upon  the  breach  of  a  condition 
to  any  other  but  to  him,  or  them,  or  at  least  to  one  of 
them  that  doth  make  the  estate,  his  or  their  heirs,  execu- 
tors and  administrators,  &c.  for  it  is  a  rule  of  the  common 
law,  that  none  may  take  advantage  of  a  condition  but  par- 
ties and  privies  in  right  and  representation,  as  heirs,  ex- 
ecutors, &c.  of  natural  persons,  and  the  successors  of 
politic  persons :  and  that  neither  privies  nor  assignees  in 
law,  as  lords  by  escheat,  nor  in  deed,  as  grantees  of  re- 
versions, nor  privies  in  estate,  as  he  to  whom  a  remainder 
is  limited,  shall  take  benefit  of  entry  or  re-entry  by  force 
of  a  condition  (n).  And  therefore  u  a  man  had  made  a 
lease  for  a  life  reserving  rent,  on  condition  that  if  the 
rent  be  behind,  the  lessor,  his  heirs  and  asaigns  shall  re- 
enter, and  after  had  granted  the  ^version  to  a  stranger; 
this  grantee  should  not  by  the  common  law  have  had  bene- 
fit by  this  condition.    But  if  the  lessor  had  died,  his  heir. 
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(I)  S«e  the  act  of  the  5th  ft  6th  Ed».  6.  c.  16.  and  see  also  Treatiie  on  Miniage  SettleawntB, 
on  dbe  tobjoct  of  teUing  ollloet  concerning  the  admtniitntion  of  Jostice  or  the  receipt  of  the 
revenue :  and  lee  the  act  of  the  69  Get.  3.  e.  It6,  for  preventiof  the  aale  and  brokeiafe  of  ol&oas  $ 
ieeaUK>  the  acti  of  the  50  Geo.  3.  c.  89  and  88.  and5S  Geo.  3.e.  66. 

(«)  Inaisignnientiof  terma  of  years,  a  condition  maybe  annexed  to  the  assignvMnty  [i 

fMige  lt6.  note  (e\  as  to  conditions  to  chattel  interests  and  things  executory]  and    ~   

estates  of  freehold,  the  same  may  be  done  as  between  the  grantor  and  grantee. 

<n)  The  above  Is  to  be  understood  of  conditions  at  the  conunon  law.  and  not  oi 
nnder  the  Statute  of  Uses,  or  conditional  limitations;  concerning  which,  see  note  at  the 
chapter. 
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or  the  guardian  in  chivalry  (p)  or  socage  of  such  an  heir» 
if  he  had  been  an  infant  *and  in  ward,  might  have  taken  *  P.  150, 
advantage  by  the  condition.  And  if  one  had  been  posses- 
sed of  a  lease  for  years»  and  had  granted  his  term  upon 
condition,  and  had  died;  his  executors  or  administrators 
might  have  had  advantage  of  this  condition. 
Co.  taper  Lit.  And  at  this  day  the  law  is  still  the  same  as  touching 
V*  !<•  privies  in  blood;  for  an  heir  shall  take  advantage  of  a  con- 

dition, though  no  estate  descend  to  him  from  the  ances- 
tor And  therefore  if  one  be  seised  of  land  of  the  part 
of  his  mother,  and  he  make  a  feoffment  in  fee  of  it  on  con- 
dition, and  die,  and  the  conditi<m  is  broken ;  in  this  case 
the  heir  of  the  part  of  the  father  shall  enter ;  but  as  soon 
as  he  hath  entered,  the  heir  of  the  part  of  the  mother  shall 
enter  upon  him  and  enjoy-  the  land  (r).  And  if  a  man  be 
seised  of  land  in  the  right  of  his  wife,  and  he  make  a  feoff*- 
ment  in  fee  of  it  upon  condition,  and  die ;  the  heir  of  die 
husband  shall  enter  for  the  condyition  broken,  but  the  wife 
shall  have  the  land  («).  And  so  also  is  the  law  as  touch- 
ing privies  in  right  and  representation ;  for  executors  and 
administrators  shall  take  advantage  of  a  condition  now 
as  heretofore.  And  so  also  shall  the  successors  of  a  Dean 
and  Chapter,  Bishop,  Arch-deacon,  Parson,  Prebend,  or 
any  body  politic  or  corporate,  ecclesiastical  or  temporal ; 
these  shall  take  advantage  of  conditions  as  heretofore  they 
did.  So  also  the  law  is  the  same  as  touching  privies  in 
law;  for  they  shall  no  more  take  advantage  of  a  condition 
now  than  heretofore.  But  as  touching  grantees  of  rever- 
sions, and  privies  in  estate,  there  is  some  alteration  made. 
IM.  5s  H.  8.  of  the  law ;  for  by  a  new  law  it  is  provided,  that  all  per- 
^  34^  sons  which  shall  have  any  grant  of  the  King  of  any  rever- 

sion, &c.  of  any  lands,  &c.  which  appertained  to  monas- 
teries, &c.  as  also  all  other  persons  being  grantees  or  as- 
signees, &c.  to  or  by  any  other  person  or  persons,  and 
their  heirs,  executors,  successors  and  assigns,  shall  have 
like  advantage  against  the  feoffees,  &c.  by  entry  for  non- 
pajrment  of  rent,  or  fordoing  waste,  or  for  other  forfeiture, 
&c.  as  the  said  lessors  or  grantors  themselves  ought  or 
might  have  had  (f). 
l».raperLit.  And  for  the  true  understanding  of  the  sense  of  this 
14.  Plow.  S7.  statute  and  the  ancient  common  law  further  touching  this 
point,  1.  These  diversities  must  be  observed  to  be  taken, 
before  the  statute  will  take  place  still. 


Gaardianship  in  chtralry  taken  away  by  the  statnte  12  Car.  t,  e*  S4. 
.  Snppose  the  heir  on  the  part  of  the  father  should  refuse  to  enter,  or  should  release  his  right  of 
r^b  the  heir  on  the  part  or  the  mother  to  lose  the  estate  ?  If  so,  the  person  entitled  to  the  estate 
ana  of  recovering  the  estate,  which  is  repugnant  to  a  leading  maxim  of  law,  vis.  that  f&MV 
wUhtnU  a  remedy, 
I  this  c&se,  if  the  heir  on  the  part  of  the  husband  should  refuse  to  enter  or  should  release  his 
entry,  the  heir  on  the  part  of  the  wife  would  not  be  without-  a  remedy,  for  the  alienatioa 
kosbaiiid  ahmtj  even  if  there  had  been  no  condition,  would  not  have  bound  the  wife  or  her 
aad  the  circnmstaftce  of  there  being  a  condition  wonld  not  prevent  the  wife  or  her  heirs  from 

■ore  amply  what  persons  may  by  force  of  this  statute  of  df  Hen*  8.  r.  54»  take  advantage  of 
broken,  in  Co.  lit.  216.    Cro.  Eliz.  852.    5  Co.  lit.  b.    2  Leon.  33.    Vin.  Abr.  Covenant 
I)  Com.  I>isr«  Condition  (O.  2.) 

g  1.  Betweeft 
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1.  Between  a  condition  that  doth  require  a  re-entry,  C0.10.3& 
and  a  limitation  that  doth  ipse  facto  determine  the  estate  F-  N*  B*  <<^ 
withont  entry ;  for  albeit  a  stranger  might  not  take  advan- 
tage of  the  first,  yet  he  might  take  advantage  of  the  last, 

by  the  common  law.    And  therefore  if  a  man  at  this  day 
make  a  lease  to  another  quoviqnet  or  nntil  /.  8.  come  from 
Hornet  or  if  a  man  make  a  lease  to  a  woman  qummdiu  catta 
*  P.  151  •      vixerit,  or  if  a  man  make  a  lease  to  a  *  widow  it  tatndiu  in  • 

pura  piduitate  viveretf  or  if  a  man  make  a  lease  to  anotiier 
for  one  hundred  years  if  he  live  so  long,  and  then  the  lessor 
doth  grant  the  reversion  to  a  stranger ;  in  all  these,  and 
snch  uke  cases,  the  grantee  of  the  reversion  may  take  ad* 
vantage  of  the  limitation ;  for  after  the  estate  is  ended  by 
Uie  limitation  he  may  enter  («). 

2.  Between  a  condition  annexed  to  a  freehold,  and  a  Co.  3. 64, 65. 
condition  annexed  to  a  lease  for  years ;  for  if  before  the  S^2*^?*d^'* 
statute  a  man  had  made  a  gift  in  tul,  or  lease  for  life,  on  ^^  plow.  1S6. 
condition  that  if  the  donee,  or  lessee,  did  not   pay  ten 

pounds  by  such  a  day,  the  gift,  or  lease,  should  be  void, 
or  cease ;  in  this  case  the  grantee  of  the  reversion  could 
not  by  the  common  law  have  taken  advantage  of  the  con- 
dition ;  for  it  could  not  be  void,  or  cease,  but  by  entry, 
which  could  not  be  transferred  to  another.  But  if  a  lease 
for  years  had  been  made  on  such  a  condition ;  a  grantee 
of  the  reversion  might  by  the  common  law  have  taken  ad- 
vantage of  this  condition,  for  the  estate  in  this  case  was  by 
the  breach  of  the  condition  ipto  facto  void,  without  entry. 
But  now  the  grantee  of  the  reversion  shall  have  advantage 
of  the  condition  in  both  these  cases  (a;). 

3.  Between  a  condition  in  deed,  and  a  condition  inlaw;  Co.snpcrLit 
for  by  the  common  law  not  only  the  grantee  of  the  re-  <i^ 
version^  but  also  the  Lord  by  escheat,  may  either  of  them 

have  advantage  of  a  condition  in  law  for  any  breach  in  his 
own  time. 

2.  These  resolutions  and  judgments  upon  the  statute  Co.  saper  lit 
must  be  marked.    1.  That  the  statute  is  general,  and  the  *^**  Co. 5- 1* 
grantee  of  the  reversion  of  every  common  person,  as  well 
as  the  King,  may  take  advantage  of  conditions.    2.  That 
the  statute  doth  extend  to  grants  made  to  the  successor  of 
the  King,  as  well  as  to  the  King,  albeit  he  only  be  named 
in  the  statute.     3.  That  he  that  comes  to  the  reversion  by 
fine,  feoffment,    grant,   limitation  of  use,    common  reco- 
very, or  bargain  and  sale,  is  such  a  grantee  as  is  within 
the  intendment  of  the  statute.    4.  That  where  the  statute 
doth  speak  of  feoffees,  <S:c.  it  doth  not  extend  to  gifts  in 
taO ;  and  therefore  if  a  gift  in  tail  be  upon  condition,  and 
after  the  donor  doth  grant  the  reversion ;  this  grantee  shall 
never  have  any  benefit  of  this  condition.    5.  That  where 
the  statute  doth  speak  of  grantees  and  assignees  of  the 


'    (a)  In  all  the  above  cases  there  is  do  condition  to  determine  the  estate,  bat  the  estate  In  its 
dnration  is  only  to  continae  till  J.  &  returns  from  Rome,  or  so  long  as  tlie  lessee  lives  chaste,  See  ; 

as  soon  as  J,  S.  returns  from  JRome,  the  estate  determines  of  itself,  and  the  refendon'"- • — 

it  comes  immediately  into  possession. 
(;r)  See  accordingly  and  farther  Yin.  Ahr.  Condition  (N.  d.)  pi.  10. 
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reTenion,  hereby  an  assigsee  of  part  of  the  state  of  the 
revergion  may  take  advantage  of  the  condition ;  as  if  les- 
see for  life  be»  and  the  reversion  is  granted  for  life,  &c.  or 
if  lessee  for  years  be,  &c.  and  tjbe  reversion  is  granted  for 
years,  &c.  in  these  cases,  the  grantees  of  the  reversion 
shall  have  advantage  of  the  conditions* 
t  Davy  and  fSo  if  a  lessee  for'  one  hundred  years  make  a  lease  for 

Mattfaew'Mse  ten   years^   rendering  rent,    with  condition  of  re-entry, 
(icrejiuticcs,   and  the  first  lessee  doth  afterwards  grant  his  term  and 
Trin.  14  Jac.     ^^^^^  to  L  S.  ia  this  case,  7. 8.  •  is  such  a  grantee,  and      •  P.  152. 
assignee  of  the  reversion,  as  shall  take  advantage  of  the 
condition.    6.  That  as  well  mediate,  as  immediate,  gran- 
Co.5.iif.ii3.  tees,  t.  6.  the  grantees  of  grantees  in  infinUum^  are  in- 
Co.  saper  Uu   tended  within  this  stotute.    7.  That  a  grantee  of  part  of 
^  '  the  reversion  cannot  take  advantage  of  a  condition  by  this 

statute.    And  therefore  if  a  lease  be  made  of  three  acres, 
reserving    reht,    upon    condition,   and  the  reversion    is 
granted  of  two  of  the  three  acres ;  in  this  case  the  rent  Prerogative, 
shall  be  apportioned,  but  the  condition  is  destroyed,  ex- 
cept it  be  m  the  King's  case.    And  yet  a  condition  may  Apportion- 
be  apportioned  by  the  act  of  law,  or  by  the  wrong  ^f  the  Bent, 
lessee  (y).    As  if  a  lease  be  made  of  two  acres  (the  one  of 
the  nature  of  borough  English,  and  the  other  common 
law)  upon  condition,  and  the  lessor  having  issue  twosons, 
dieth,  in  this  case,  each  of  them  shall  enter  for  the  con- 
dition broken.     And  if  the  lessee  upon  condition  make 
a  feoffment  of  part  of  the  land :  this  doth  not  destroy  the 
•condition.  There  is  therefore  herein  a  difference  between 
a  condition  that  is  compulsory,  and  a  power  of  revocation  Power  of  rero- 
that  is  voluntary :  for  he  that  hath  such  a  power  may  by  caiioo. 
his  own  act  extinguish  it  in  part,  by  levying  a  fine  of  part 
of  the  land  or  otherwise,  and  yet  his  power  may  remain 
for  the  residue  as  in  the  case  of  a- limitation;  but  in  the 
case  of  a  condition  he  cannot  do  so  (a).    B.  Such  grantees 
as  shall  have  advantage  by  this  statute,  must  be  complete 
O). 5. 11.1. 114.  grantees;  and  therefore  grantees  of  reversions  by  fine,  or 
Co.  8. 99.  deed,  must  have  attornment  ere  they  can  take  advantage 

of  the  condition.  And  yet  if  a  reversion  be  granted 
by  fine  to  one  that  hath  no  attornment,  and  he  grant 
it  to  uiother  that  hath  an  attornment;  in  this  case 
the  second  grantee  shall  take  advantage  of  the  condition, 
albeit  the  first  grantee  shall  not  (6).  And  the  lessee 
must  have  notice  of  the  grant  of  the  reversion,  ere 
he  iff  reversion  can  take  any  advantage  of  a  condition. 
And  therefore  it  is,  that  if  the  lessor  bargain  and  sell  the 
land  by  deed  indented  and  inrolled  (in  which  case  there 


fy)  See  accordingly,  Dyer  308. 

U)  If  a,  person  who  is  entitled  to  the  benefit  of  a  condition  levies  a  fine  of  the  lands  (except  snch 

n  Aoald  be  by  wav  of  farther  assurance)  it  will  extinguish  the  condition ;  and  a  condition  being  an 
ire  thing,  if  the  fine  should  be  levied  of  part  of  the  lands  the  condition  would  be  destroyed  for  the 
*e.    By  Si  fine  witii  proclamations,  levied  by  the  grantee  of  tlie  estate,  and  t^t  yean  noo-claim 
the  right  of  entry  under  the  condition  arose,  the  person  entitled  to  the  benefit  of  the  conditioa 

_id  be  barred  of  his  entry. 

[Q  For  the  doctrine  of  attornment,  see  chapter  15,  post.    Attornment  is  rendered  aaaecessary  by 
statutes  of  4  Ann,  c,  16.  §  9.  and  1 1  Geo,  9,  r.J9.  $  11.     t 

Q  2  needs 


152  OF  A  CONDITION.  cttAp.ti. 

Yiceds  no  Attornnient);  or  if  the  lessor  make  a  feoffment 
of  the  land,  and  so  oust  the  lessee,  and  the  lessee  re-enter 
(which  is  an  attornment  in  law);  the  grantee,  or  feoffee, 
in  these  cases,  cannot  take  advantage  of  any  condition, 
before  he  hath  given  notice  to  the  lessee  of  this  grant  of 
the  reversion,.    0.  Sach  as  come  in  merely  by  act  of  law,  Co.  sopcrlit 
or  paramount,    as  the  lord  of  a  villain,  the  lord  by  es-  Si4«  Paidie 
cheat,  the  lord  that  doth  enter  for  mortmain,  or  the  like,  ^  Jm.  Co.  B. 
cannot  take  advantage  of  a  condition  within  thb  statute.  ^^    ^Mtico. 
And  hence  it  seems  it  is,  that  if  lessee  for  forty  years 
make  a  lease  for  thirty-seven  years  on  condition,  and  after 
surrender  his  estate  to  his  lessor ;  that  the  surrenderee 
shall  not  have  advantage  of  this  condition.    10.  f  Albeit  tco.  saper 
the  words  of  the  statute  be  general,  yet  grantees    and  Lit.'ti5.  DVer. 
assignees  shall  not  take  benefit  of  every  forfeiture  by  force  S09.  Curia  in 
of  a  condition,  nor  yet  of  all  conditions,  but  only  of  such  ^ffSl  7*?' 
*  P.  163.      as  are  inherent,  •  i.  e.  such  as  are  either  incident  to  the  ^^  3^ 
reversion,  as  for  payment  of  rent,  or  for  the  benefit  of 
the  state,  as  for  restraining  of  waste,  for  causing  of  re- 
parations,   making   of  fences,   scouring  of  ditches,  pre- 
serving of  woods,  and  the  like.     And  of  conditions  that 
are  collateral  such  grantees  shall  not  take  benefit.    And 
therefore  if  the  condition  be  for  payment  of  a  sum   of 
money  in  gross,  to  restrain  alienation,  for  the  delivery  of 
corn,  wood,  or  the  like,   the  grantee  of  the  reversion  of 
the  land  shall  not  have  advantage  of  it  by  this  statute ;   for 
these  remain  as  they  were  before  the  statute,  at  the  com- 
mon law.    11.  Such  conditions  as  are  on  the  part  of  the  per  Jostice 
lessor,  it  seems  are  not  within  this  statute ;  and  therefore  Bridgman. 
if  one  make  a  lease  for  years,  on  condition  that  if  the 
lessor,  his  heirs  or  assigns,  pay  ten  pounds  to  the  lessee 
at  Lady-day,  the  lease  to  be  void,  and  the  lessor  doth 
grant  the  reversion  to  a  stranger  before  the  day ;  it  seems 
the  grantee  shall  not  take  advantage  of  this ;  but  the  con- 
dition is  gone. 

If  one  make  a  lease  fbr  years  rendering  rent  to  him  and  Doct.  &  StmL 
his  heirs,  on  condition  that  if  it  be  not  paid  within  four-  35.  13  U.  4. it. 
teen  days,  that  he  and  his  heirs  shall  re-enter,  and  the 
rent  is  behind,  and  the  lessor  doth  demand  it,  and  then 
die ;  in  this  case  the  heir  may  enter.  But  if  he  die  before 
demand,  the  heir  cannot  make  a  demand,  and  so  take 
advantage  of  that  breach  of  the  condition,  which  was  in 
the  time  of  his  ancestor. 

If  a  man  be  possessed  of  land  for  twenty  years  in  the  Pcxk.  sect. 
right  of  his  wife,  and  he  make  a  lease  of  it  for  ten  years  834. 
rendering  rent,  with  condition  of  re-entry  for  default  of 
payment,  and  after  the  husband  die ;  in  this  case  the  wife 
shall  have  the  rent(c),  but  it  seems  she  shall  not  take 
advantage  of  the  condition. 


*  (c)  In  Wingatc's  Maxims,  SIS,  pi.  12.  and  Co.  lit.  46.  b.  it  is  laid  down  that  where  tbe  haaki 
alone  makes  a  lease  of  his  wife's  leasehold  for  years,  and  dies  during  snch  lease  leaving  liia  ^ifesairf 
ing,  that  the  rent  reserved  on  snch  lease  does  not  follow  the  reversion  and  belong  to  Use  -wifteTl 
that  the  husband's  personal  representatives  are  entitled  to  it.  Bnt  see  Bkattw  v.  Heathy  ^•pli.-tf 
and  see  Mr.  Hargra»e*%  note,  Co.  Lit.  46.  (b).  1 
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Co.  saper 
lit.  218. 2137. 


Co.  1. 85.  If  a  lease  be  made  to  /.  S.  on  coDdition  that  if  such  a 

sinerlit.3r9.  thing  be,  or  be  not  done,  that  the  land  shall  remain  to 
Dier  itr.  117.   j  j^  ^^  ^hat  /•  D.  shall  enter ;  in  this  case  /.  D.  shall  never 

take  advantage  of  this  condition,  either  by  the  common 
law,  or  bj  this  statute  (d), 

Regalarly  where  a  man  will  take  advantage  of  a  con- 
dition, if  he  may  enter,  he  must  enter,  and  when  he 
cannot  enter,  he  must  make  a  claim;  for  an  estate  of 
freehold  or  inheritance  will  not  cease  withont  entry  or 
claim  (e).  And  he  that  is  to  have  advantage  by  the  con- 
dition, may  wave  his  advantage  if  he  will.  And  until  such 
entry  or  claim  made,  the  party  that  shoidd  enter  can  make 
BO  good  estate  of  the  thing  to  any  other.  But  herein  a 
difference  b  to  be  observed  in  the  penning  of  a  condition, 
between  a  lease  for  years,  and  a  lease  for  Qfe,  or  a  greater 
estate :  for  if  a  lease  for  years  be  made,  on  condition  that 
upon  such  a  contingent  the  estate  shall  cease,  or  the  lease 
snail  be  void ;  in  this  case  when  the  thin'g  doth  happen, 
the  lease  is  tp»o  facto  void  without  entry  or  claim.  But 
otherwise  it  is  of  a  lease  for  life,  albeit  there  be  *  the  same 
words  in  the  condition.  And  if  one  make  a  lease  for 
years,  on  condition  that  if  such  a  thing  be  done,  the 
lessor  shall  re-enter ;  in  this  case  an  entry  is  needful  to 
avoid  the  estate. 

If  one  make  a  feoffment  in  fee,  gift  in  tail,  or  lease  for 
life,  on  condition  that  upon  such  a  contingent  the  estate 
shall  be  void ;  in  this  case  there  must  be  an  entry  made, 
after  the  condition  is  broken,  to  avoid  the  estate.  So  if 
one  bargain  and  sell  his  land  by  deed  indented  and  in- 
rolled,  with  proviso  that  if  the  bargainor  pay,  Ac,  then 
the  estate  shall  cease  and  be  void,  and  he  doth  pay  the 
money;  in  this  case  the  estate  is  not  re-vested  in  the 
bargainor,  before  an  actual  re-entry  is  made.  And  so  it 
is  also  if  lands  be  devised  to  a  man  and  his  heirs,  on  con* 
dition  that  if  the  devisee  do  not  pay  twenty  pounds  at  a 
day,  his  estate  shall  cease  and  be  void ;  in  this  case  the 
estate  is  not  void  until  an  actual  re-entry  be  made.  And 
so  also  it  is  if  a  reversion,  remainder,  advowson,  rent, 
common,  or  the  like,  be  devised  on  such  a  condition ;  in 
»these  cases  there  must  be  a  claim,  before  the  estate  will 
be  determined.  And  therefore  if  a  man  grant  such  a 
thing  to  another  and  his  heirs,  on  condition  that  if  the 
grantor  pay  twenty  pounds  on  such  a  day,  the  estate  of 
the  grantee  shall  cease  or  be  void,  and  the  gprantor  doth 
pay  the  money  according  to  the  condition ;  in  this  case 
the  estate  is  not  re -vested  in  the  grantor  before  a  claim 
made  at  the  church  in  case  of  an  advowson,  and  in  other 
oases  upon  the  land.    But  in  case  where  a  man  cannot 


13.  Where 
entry  or  rlaim 
is  needful  to 
avoid  an  estate 
Oil  condition : 
and  where  a 
man  may  take 
advantage  ot* 
a  condition 
witliont  entry, 
or  claim  i  and 
where  not. 


•  P.  154. 


Bat  if  the  lease  was  made  nnder  the  Statnte  of  Uses  the  limitation  to  J.  D.  wonld  be  good  as  a 
Iff  use  or  conditional  limitation.  See  note  at  the  end  of  the  chapter  on  the  subject  of  conditional 
itioos. 

£alr«  by  a  legal  owner  is  a  notorious  act  of  ownership  and  equivalent  to  a  foedal  investitore 
ft  lordl!,  and  gives  the  owner  seisin,  and  makes  him  complete  owner  of  the  estate  and  capable  of 
iflg  it  from  hini^cdf  .either  by  descent  or  purchase.    See  further,  as  to  the  nature  and  manner 
efltry  and  claim,  Co.  lit.  15.  254  b.   3  til.  Com.  175. 4  vol.  147. 

make 
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make  an  entry  or  claim,  there  the  law  will  not  compel  him 
to  it.  And  tnerefore  if  one  grant  land  to  another  for  five 
years,  on  condition  that  if  he  pay  to  the  grantor  within 
the  two  first  years  forty  marks,  that  then  he  shall  have  the 
fee,  otherwise  but  for  term  of  five  years,  and  livery  of 
seisin  is  made  accordingly,  and  the  grantee  doth  not  pay  * 

this  money ;  in  this  case  after  the  two  years  are  past,  the 
freehold  shall  be  in  the  grantor  without  entry  or  claim ; 
for  as  this  case  is,  he  cannot  enter,  but  he  must  onst  the 
lessee  of  his  term.  So  if  I  grant  a  rent  charge  out  of  my 
land  upon  condition ;  when  the  condition  is  broken,  the 
rent  is  extinct,  and  there  needs  no  claim.  80  if  a  maii 
make  a  feoffment  of  land  to  me  in  fee,  on  condition  that  I 
shall  pay  him  twenty  pounds  such  a  day,  Sec.  and  before 
tl^e  day  I  let  the  land  to  him  for  years,  rendering  rent ; 
and  after,  tlie  condition  is  broken ;  ih  this  case  he  may 
retain  the  land  without  entry  or  claim,  and  the  rent  is 
extinct  So  if  one  covenant  to  stand  seised  to  the  use  of 
himself  for  life,  or  otherwise,  and  then  after  to  the  use 
of  others,  with  a  proviso  of  revocation,  &c.  and  after,  he 
doth  revoke  it ;  in  this  case  all  the  estates  are  revested  in 
him  without  entry  or  claim. 
14.  When  a  It  is  generaUy  true,  that  he  that  doth  enter  for  a  con*  Co.  4.  iso. 

condition  dition   broken,   doth  make  the  estate  void  ab  initio,  and  Peris,  sect. 

TO^e^Sie  that  he  shaU  be  in  of  his  first  estate  io  the  same  course  and  ^-  ^^' 

estate,  &c.        manner  as  it  was  when  he  *  departed  with  the  possession,  ^^g^  3  ^j 
void,a6tiu<M.    and  at  the  time  of  the  making  of  the  condition  (f).    And 
A°a  ''*'®""*^'  hence  it  is,  that  if  there  be  any  charge  or  incumbrance  on 
^toitothe        ^®  land,  as  if  lessee  of  land  upon  condition  grant  a  rent- 
leMor,  feoffor,   charge  out  of  the  land,  or  enter  into  a  statute,  or  recog* 
&c.  shall  be       nisance,  and  the  conusee  have  the  land  in  execution,  and 
adjudged  by     this  charge  is  after  the  condition  is  made;  in  this  case, 
be  Inof^M?  ^  ^^^^  ^®  condition  is  broken,  and  the  party  doth  re-enter, 
first  estate.       he  shall  by  relation  avoid  the  rent,  statute,  and  recog- 
And  to  what     nisances,  and  hold  the  land  freed  from  them  all.    And  if 
^^S'la  ^^^       ^^  estate  be  to  pass  by  way  of  increase,  upon  condition ; 
I*.  165.  ^   or  a  lease  is  to  be  made  upon  a  condition  precedent ;  when 
the  condition  is  performed,  the  party  shall  hold  his  estate 
free  from  all  after  charges  and  clogs.    And  if  a  man  enter  Co.  super  lit. 
for  breach  of  a  condition  in  law,  1^  shall  avoid  all  charges  Jts^  Perk. 
and  acts  done  after  that  thing  is  done,  which  doth  produce  ^f^-  ^^*  ^- 
the  forfeiture ;  but  he  shall  not  avoid  any  thing  d<me  before  ^^'"^^^ 
that  time ;  for  he  must  take  the  thing  as  he  finds  it :  as  if 
a  house,  or  land,  belong  to  an  officer,   introspect  of  his 
office,  and  he  grant  a  rent  out  of  it  for  his  life,  and  then 
he  doth  forfeit  it ;  in  this  case  the  rent  shall  continue  (g). 
And  if  lessee  for  life  .of  land  grant  a  rent  out  of  it,  and 
then  make  ji  feoffment  in  fee  of  the  land;  m  this  case  the 


his 

(g)  This,  it  is  presume^},  cannot  be  correct  where  the  land  belonged  to  an  office  which 
the  udminittnUum  qf  justice,  the  receipt  qf  the  revenue^  4v. ;  as  in  that  case,  it  is  concetved|  tbe  gnun  «f1 
the  rent  would  even  be  void  a6  iaif  to :  See  Treatise  on  Settlements,  page  70, 

rent 
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rent  shall  continae,  and  the  lessor  cannot  avoid.  But  if 
lessee  ior  life  of  land  make  a  feoffment  in  fee  of  it»  and 
then  grant  a  rent  out  of  the  land ;  in  this  case  the  lessor 
shall  avoid  it.  And  if  a  lessee  grant  a  rent  out  of  his  land, 
and  then  do  waste,  and  the  lessor  recover  the  land,  he 
cannot  avoid  this  rent,  bnt  shall  hold  the  land  charged 
with  it  But  if  the  lessee  do  waste  first,  and  then  he 
grant  a  rent-charge  to  a  stranger  out  of  the  land,  and  after 
the  lessor  recover  the  place  wasted ;  in  this  case  he  shall 
hold  the  land  discharged.  And  if  lessee  for  life  make  a 
lease  for  years,  and  after  enter  upon  the  lessee  for  years, 
and  make  a  feoffment  in  fee ;  this  shall  not  avoid  the  lease 
Crompt.  Jiar.  for  years  (h).  And  if  a  man  make  a  lease  for  years, 
^'  ^^'  rendering  rent,  with  clause  of  entry  for  non-payment,  and 

the  lessee  doth  make  underleases  of  part  of  his  land,  and 
after  the  rent  is  unpaid,  and  the  lessor  doth  enter;  in  this 
case  he  shall  have  all  the  land,  and  avoid  all  the  under 
leases.  But  if  there  be  any  covinous  practice  in  the  case, 
Co.  10. 41.        the  under^-tenants  may  have  remedy  in  equity.    And  if  a  Equity. 

lease  be  made  for  life,  the  remainder  in  tall,  on  condition; 
Ce.  super  lit.  in  this  case  if  the  condition  be  broken,  both  the  estates 
209.  Perk.  be  avoided  (t).  Et  sic  de  simililms.  But  this  general  rule 
aKt.s4t.642.    ^^^  fail  in  divers  particulars:  as  if  a  man  be  seised  of 

land  in  the  right  of  his  wife,  and  he  maketh  a  feoffment  in 
fee  by  deed  indented,  upon  condition  that  the  feoffee  shall 
devise  the  land  to  the  feoffor  for  life,  &c,  and  the  husband 
dieth,  and  then  the  condition  is  broken ;  in  this  case  the 
heir  of  the  husband  shall  enter,  and  yet  he  shall  not  have 
the  estate  of  the  feoffor,  for  this  doth  presently  after  his 
entry  vanish  away  (k).  So  if  a  tenant  in  special  tail  hath 
•  issue,  and  his  wife  dieth,  and  tenant  in  tail  maketh  a  «  p.  156. 
feoffment  in  fee  upon  condition,  the  issue  dieth,  the  condi- 
tion is  broken,  and  then  the  feoffor  doth  re-enter ;  in  this 
case,  he  shall  have  but  an  estate  for  life,  as  tenant  in  tail 
after  possibility  of  issue  extinct.  So  if  a  lessee  for  life, 
or  years,  make  a  feoffment  in  fee  on  condition,  and  after 
doth  enter  for  the  condition  broken ;  in  this  case  he  shall 
not  be  in  the  same  course,  for  now  his  estate  is  subject  to  ^ 
entry  for  forfeiture^  though  he  be  tenant  for  life  still.  So 
if  a  disseisor  be  of  certain  land,  and  he  die  seised  thereof, 
and  his  heir  is  in  by  descent,  and  the  disseisee  enter  upon 
the  heir,  and  infeoff  a  stranger  upon  condition,  and  the 


(k)  It  is  by  force,  it  is  presumed,  of  the  doctrine,  that  estates  made  before  the  breach  of  a  con- 
dJDOD  tit  law  are  good,  that  the  practice  prevails  of  making  a  demise  for  a  long  termof  yean 
■poo  tnut  for  the  lessor,  where  he  wishes  to  levy  a  fine  or  sniTer  a  recovery  of  the  propertv,  and  it 
b  doablfol  whether  he  is  tenant  in  tall  or  merely  tenant  for  life.  By  this  means  if  he  should  hi  Ihct 
he  only  tenant  for  life  he  guards  against  the  consequences  of  levying  the  fine  or  sufifering  the  reco- 
very, vi«.  a  forfeiture  of  bis  life  estote ;  for  under  the  trusU  of  the  term  of  years  he  would  enjoy  the 
property  for  his  life.    Where  a  fine  is  levied,  and  a  term  of  years  is  created  ni  order  to  guard  aninst 

forfdtnre,  care  should  be  taken  that  the  deed  creating  the  term  of  years  is  executed  and  bears 
lite  prior  to  the  term,  grand  sessions,  &c,  in,  or  as  of  which  the  fine  is  levied. 

(i)  Bat  if  the  condition  is  annexed  only  to  the  remainder  and  not  to  the  life  estate,  there,  it  is  con- 
^cnved,  the  life  estate  will  not  be  affected  by  the  non*perfbrmance  of  the  condition.  If  the  condition 
"^  ever  vras  annexed  to  the  life  estate,  and  such  life  estate  is  defeated  for  non-perforaance  of  the 
litkin,  the  remainders  wonld  also  be  defeated.  This  however  is  to  be  understood  of  pure  ecHomon 
law  conditions  and  not  of  conditional  limitations,  executory  deviseS|  springing  uses,  &c. 

{k)  Sec  sopray  page  149,  note  (r).  . 

iicir 
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lieir  of  tbe  disseisor  doth  enter  upon  the  feoffee,  and  the 
disseisee  doth  sue  a  writ  of  entry  tur  dmeinn  against  the 
heir  of  the  disseisor,  and  doth  recover  and  hath  execution, 
and  the  feoffee  on  condition  doth  re-enter  and  after  the 
condition  is  broken ;  in  this  case  the  feoffor  is  not  in  in 
the  same  case;  for  now  the  disseisor  cannot  enter  npon 
him,  as  he  might  before.     And  in  some  cases  the  feoffor 
by  his  re-entry  shall  be  in  in  his  former  estate,  but  not  in 
respect  of  some  collateral  qualities :  as  if  tenant  by  ho- 
mage ancestrel,  make  a  feoffment  of  the  land  he  doth  so 
hold,  in  fee,  on  condition,  and  entereth  for  the  condition 
broken ;  in  this  case  it  shall  never  be  held  in  homage  an- 
cestrel  again.     And  so  if  a  copyhold  escheat  he,  and  the 
lord  make  a  feoffment  in  fee  upon  condition,  and  entereth 
for  the  condition  broken;  in  this  case  the  custom  annexed 
to  that  land  is  gone  (Q.     So  if  there  be  lord  and  tenant  by 
fealty  and  rent,  and  the  lord  is  in  seisin  of  the  rent,  and 
granteth  his  seigniory  to  another  and  his  heirs,  on  ccmdi- 
tion,  and  the  tenant  doth  attorn,  and  payeth  his  rent  to 
the  grantee,  and  the  condition  is  broken;    the  lord  dis- 
traineth  for  his  rent,  and  rescous  is  made ;  in  this  case  the 
former  seisin  shall  not  enable  him  to  have  an  assise  with- 
out new  seisin.    If  there  be  lord  and  tenant,  and  the  lord 
disseise  the  tenant  of  the  tenancy,  and  thereof  doth  infeoff 
a  stranger  on  condition,  and  after  the  condition  is  broken, 
and  the  lord  enter,  and  the  tenant  doth  enter  upon  him ; 
in  this  case  the  seigniory  is  not  revived  (m). 

If  tenant  in  tail  make  a  feoffment  in  fee,  on  condition,  ^ 

and  dieth,  and  the  issue  in  tail  within  age  doth  enter  for 
the  condition  broken ;  in  this  case  he  shaU  be  in  first  as 
tenant  in  fee-simple,  and  heir  to  his  father,  and  then  shall 
be  presentiy remitted:  but  if  he  be  of  full  age  he  shall 
not  be  remitted  (n). 

If  one  make  a  feoffment  of  white  acre,  and  black  acre,  Co.  super  lit 
on  condition,  &c.  and  that  he  shall  enter  into  black  acre  ***'  ^^'  • 
only ;  in  this  case  upon  breach  of  the  condition,  he  shall 
enter  into  that  part  only. 
•        If  the  words  of  a  condition  be,  that  if  such  a  thing  be 
not  done,  the  feoffor  or  lessor  shall  enter  into  the  land, 
and  take  the  profits  thereof  until  the  thing  be  doue«  or  to 


(0  By  the  feoffment  (and  it  would  have  been  the  same  had  the  lord  (if  seized  in  fee)  granted  tfae 
lands  for  any  other  common  hiw  interest)  the  copyhold  quality  of  the  lands  was  for  ever  gone.  See 
Watk.on  Copyholds  on  the  subject  of  the  extmgnishment  of  copyhold  tenure. 

(m)  An  entry  for  condition  broken  does  not  defeat  copyhold  grants.  Therefore  if  a  feofifaient  in  fee 
i%  made  of  a  manor  upon  condition,  and  the  feoffee  grants  estates  which  have  escheated,  either  hy 
copy  or  for  a  common  law  ioterest,  and  the  condition  is  afterwards  broken  and  the  feoffor  enters  for 
the  breach  of  the  condition^  yet  the  granU  shall  not  be  defeated.  See  Watk.  on  Copyhold,  27.  If 
however  a  lease  be  made  of  a  manor  for  years  only,  with  a  condition  t9  avoid  the  ettaie^  andfiia 
condition  is  broken,  no  copyhold  grants  made  after  the  breach  of  the  condition  will  bind  the  leaor; 
because  the  estate  of  the  lessee  became  absolutely  void  by  breach  of  the  condition  without  any  entrr 

(»)  Because  he  mi^ht  liave  had  his  formedon  against  the  feoffee,  and  the  entry  for  the  conditionl 
his  own  act»    Co.  Ldtt.  %02-  b.    Remitter  is  an  operation  of  law,  upon  the  meeting  of  ao  ancid 
ri^t  remedial,  and  of  a  later  defeasible  estate  in  one  person,  whereby  the  ancient  right  is  restor 
and  set  up  aicain,  and  the  defeasible  esUte  is  gone,  and  lost  in  the  more  ancient  and  better  tii 
Co.  Litt.  S47.  b.    For  the  doctrine  of  Remitter,  sec  5  Bla.  Com.  19. 189.  and  fully  in  Com.  Dig.  a 
Vw.  Abr.  tit.  Kemitter.  '^  * 
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the  like  effect;  in  this  case  if  the  feoffor,  or  leuor, 
enter  upon  the  breach  of  the  condition,  he  doth  not  avoid 
the  estate,  or  get  any  thing  by  his  entry,  but  the  posses- 
sion only  in  the  nature  of  a  pledge,  or  a  distress,  until 
the  thing  be  done;  and  if  the  condition  be  for  the  pay- 
ment of  the  rent,  he  shall  hold  the  land  until  he  be  paid 
the  rent.  And  if  the  words  be  [that  the  feoffor,  &c*  shall 
enter  and  take  the  profits,  until  thereof  he  be  satisfied,  or 
nntO  he  be  satisfied  or  paid  the  rent]  in  the  first  case  as 
soon  as  he  is  paid,  eiuier  by  the  receiving  of  the  profits, 
or  payment  oi  the  rent  behind,  or  both  together;  and 
in  the  last  case  as  soon  as  he  is  paid  the  rent  by  the  • 

feoHee  or  lessee,  the  feoffee  or  lessee  may  enter  again  into 
the  land  (o). 

If  a  condition  be  possible  in  its  creation,  and  after  15*  When  and 
become  impossible  by  the  act  of  God,  the  condition  is  bywhatmeaai 
discharged  and  gone  for  ever,  and  the  estate  is  abso-  Jh^ll bedS- 
late  (py,    As  if  a  feoffment  be  made  to  me,  on  condition  charged  and 
that  I  shall  re-infeoff  the  feoffor  before  a  day,   or  on  extingnialied 
condition  that  I  shaU  appear  tiiWestminster  in  the  King's  ^'^^^^^J' P^ 
Bench  such  a  day,  or  on  condition  that  I  shaU  go  to  Paris  ^Smc :  op  ml 
about  the  affairs  of  the  feoffor  before  such  a  day,  and  i.  By  the  act 
before  the  day  appointed  it  doth  happen  that  I  die^  in  all  of  ^od. 
these  cases  the  condition  is  discharged.    So  if  the  con-  p^n^^'tion* 
dition  of  a  feoffment  be,  that  if  the  feoffor,  or  his  heirs,  ""P^*"'™*» 
pay  ten  pounds  to  the  feoffee  such  a  day,  and  before  the 
day  the  feoffor  dieth  without  heir ;  in  this  case  the  condi- 
tion is  gone.    And  if  the  condition  become  impossible  in 
part  only,  then  it  is  discharged  for  sq  much  only  (q). 

If  there  be  lord  and  tenant,,  and  the  tenant  doth  infeoff 
a  stranger  on  condition,  and  the  feoffee  die  without  heir, 
so  that  the  tenancy  escheat;  in  this  case  the  condition 
doth  continue,  and  the  lord  must  hold  it  subject  to  the 
condition. 

Albeit  a  condition  canpot  be  divided  by  the  act  of  the  ^«  ^y  ^  act 
parties,  but  it  will  be  destroyed,  yet  it  may  be  divided  by  • 

the  act  of  law ;  and  therefore  if  a  lease  for  years  be  made 
of  two  acres  of  land  (the  one  of  nature  of  borough 
English,  and  the  other  at  the  common  law)  on  condition^ 
and  the  lessor  having  issue  two  sons  dieth ;  in  this  case 
albeit  the  condition  be  divided,  yet  it  is  not  gone,  but 
doth  continue  still,  and  each  of  them  may  enter  for  the 
condition  broken*  But  if  one  that  hath  a  condition  knit 
unto  his  reversion,  grant  part  of  his  reversion  to  a  stran- 
ger; the  condition  is  destroyed  in  all,  for  it  cannot  be 
apportioned  by  the  act  of  the  parties,  as  it  may  by  the 
act  of  the  law  or  the  wrong  of  the  lessee  (s). 


See  farther  what  act  destroys  a  condition,  Com.  Dig.  Condition  (Q). 
See  snpra,  page  133,  notes  (a)  and  (b). 

And  ir  the  condition  consists  of  two  parts,  one  of  which  was  impossibk  at  the  time  of  making 
Htioa,  yet  it  is  a  good  condition,  and  the  other  part  onght  to  be  performed.    Cro.  Eliz.  780. 
snpra,  page  133,  note  (b). 
See  in  what  cases  the  non-performance  of  a  condition  shall  be  excused  by  the  act  of  Ood,  or 
of  laur,  supra,  page  133,  notes  (a)  and  (b) ;  and  see  Com.  Dig.  Conditio^  (L.  12.)    Bac.  Abr. 
KitioB  (QO    Yin.  Abr.  Condition  (G.  c)  to  (K.  c.) 

^  A  condition 
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s.  By  tlie  act        A  conditioii  maj  be  destrojed  in  the  very  ere«tion  of  Co.  t.  59.  the 
of  Uie  pwties.   it ;  as  if  one  devise  lands  for  fife,  with  express  words  of  a  !-<>"*  Cro»- 

condition^  and  not  words  of  limitation,  or  words  that  may  '|^?^^  ^^' 
be  so  taken,  the  remainder  over  to  a  stranger;  in  this  case  q^.  super  Lit. 
the  stranger  cannot  enter,  neither  is  the  remainder  good,  265. 579. 
nor  the  condition  effectaal  (0*    Or  it  may  be  discharged,  Co.  lO.  4i. 
by  matter  ex  poitfaeto:  as  in  the  examples  following. 
•  P.  158.     *  If  one  make  a  feoffment  in  fee  of  land,  upon  condition, 
and  after,  and  before  the  condition  broken,  he  doth  make 
an  absolute  feoffment,  or  levy  a  fine  of  all  or  part  of  the 
land,  to  the  feoffee,  or  any  other;  by  this  the  condition  b 
gone  and  discharged  for  ever.    And  yet  if  one  grant  a 
rent  out  of  his  land,  upon  condition,  and  after  make  a 
feoffment  of  this  land,  tiiis  doth  not  extinguish  the  con- 
dition.   And  if  a  fine  in  this  case  be  levied  in  pursuance 
of  a  former  agreement ;  as  if  one  by  indenture  bargain 
and  sell  his  land  to  another,  and  in  the  indenture  there  is  ^ 

a  covenant  that  all  other  assurances  shall  be  to  the  use  of  | 

the  bargainee,  according  to  the  first  agreement,  and  the 
bargain  and  sale  hath  a  condition  annexed,  that  the  bar- 
ffainee  shall  make  a  feoffment  of  part  of  the  land  to  the 
bargainor,  and  after  the  bargainor  doth  levy  a  fine  to  the 
bargainee  in  corroboration  of  the  first  bargain :  in  this 
case  the  condition  is  not  extinct,  but  saved  by  the  original 
ag^ement  («).    And  if  one  make  a  feoffinent  in  fee  of  i 

land  upon  condition,  and  after,  and  before  the  condition  I 

broken,  he  doth  make  a  lease  for  years  only  of  the  land, 
or  part  of  it,  to  the  feoffee  or  any  other;  by  this  the  con-  Co.  2.  59. 
dition  is   suspended  for  that  time.    And  if  the  feoffor,  P«rk.  sect, 
after  a  feoffment  made  of  land  upon  condition,  enter  upon  f]?'n^'  ^ 
all  or  part  of  the  land,  and  be  impleaded,  and  lose  it ;  by  212.  Co.' 
this  tiie  condition  is  gone  for  ever.    And  if  he  enter  and  Lit.*  219. 
Iiold  the  pos/iession  only;  by  this  the  condition  is  sus- 
pended during  his  possession;  and  if  he  hold  the  posses-  Co.^.  14. 4.5c 
sion  so  long  that  the  feoffee  cannot  perform  the  condition ;  lit.  Bro.  teca 
the  condition  is  discharged  for  ever.    And  if  one  make  a  ^*  ^ 
feofihient  of  land  upon  condition,  and  after,  and  before  ^^^^ 
the  condition  broken,  the  feoffee  doth  make  a  feofiment  of 
all  or  part  of  the  land,  to  the  feoffor;  by  this  the  condition 
is  gone  for  ever.    And  if  the  feoflfee  make  a  lease  for  life, 
or  years  only,  of  part  of  the  land  (x) ;  by  this  the  condi- 
tion is  suspended  for  that  time.    But  if  the  feoffee  make  a  ^ 
feoffinent  in  fee,  lease  for  life,  or  years  to  a  stranger ;  this                     i 
is  no  extingcushment  nor  suspension  of  the  condition. 
And  if  the  condition  be  to  pay  money,  or  do  any  such 
collateral  thing;  if  in  this  case  &e  feoffee  make  a  lease  to 
the  feoffor,  this  doth  not  suspend  the  condition. 
RelMie.               If  the  feoffor,  or  lessor,  release  to  the  feoffee  or  lessee.  Perk,  sect 

all  conditions,  or  all  demands  in  the  land,  or  confirm  the  ^^^  C«.i.i4 


(0  This^  it  is  presumed,  is  to  be  noderstood  of  cases  where  tlie  remainder  is  made  to  depend 
tke  condiuon.  In  the  case,  however,  of  wills,  and  also  of  deeds  operating  under  the  Stnlnte  of 
the  remainder  would  be  good  as  an  executory  devise,  conditional  limitation,  &c.  But  on  t^  » 
of  conditioBal  limitations,  see  note  at  the  end  of  this  chapter. 

(«)  But  if  a  fine  is  to  be  considered  in  any  other  light  than  by  way  of  farther  assorance.  it 
take  away  the  right  of  re-entry. 

(ar)  To  the  feoffor  is  to  be  understood. 
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c^R^J^*^       eitate  of  the  feoffee  without  condition,  SiC.  by  either  of 
M  Confirm-     yi^g^  means  the  condition  is  destroyed  and  gone  for  ever. 
•^  2^  59^  If  one  make  a  lease  for  life,  or  years,  of  land  on  con- 

tek.  sect.  dition,  and  after  grant  the  reversion  of  part  of  this  land ; 
S8.  Co.  4.  hereby  the  condition  is  destroyed  for  ever.  And  if  he 
^^*  make  a  lease  of  part  of  it  only ;  by  this  the  condition  is 

suspended, 
lerk.  ieet«  A  conditicm  may  be  ettinct,  or  suspended,  by  the  inter- 

ns. 764. 765.    marriage  of  the  parties  to  the  condition;  as  if  a  feoffment 
be  made  by  a  woman,  on  condition  to  pay  ten  ponnds,  or 
on  condition  to  infeoff  *  her  by  a  day  certain,  and  before      *  P.  159. 
the  day  they  two  do  intermarry,  and  the  marriage  doth 
continae  nntil  after  the  day ;  in  this  case  the  condition  is 
gone.    And  if  the  condition  be  to  re-enter  for  non-pay- 
ment of  rent ;  the  condition  shall  be  suspended,  and  no 
rent  be  paid  daring  the  coverture. 
k4. 119.5.        If  a  lease  be  made  for  y^ars,  on  condition  that  the 
L^*^'  ^^^    lessee  or  his  assigns  shall  alien  not  without  the  licence  of 
ier509.  ^^  lessor,  and  the  lessor  licence  the  lessee  alone  to  alien, 

or  hcenoe  him  to  alien  a  part  of  the  land,  or  licence  hiitt 
to  alien  all  the  land  for  a  time;   or  if  the  lease  be  to 
three  on  such  a  condition,  and  the  lessor  licence  one  of 
them  to  alien;  in  all  these  cases^  the  condition  is  gone  for    * 
ever  (y). 
iriu  sect.  If  one  had  infeoffed  me,  on  condition  that  I  should  pay 

K.  him  ten  pounds  at  Easter,  and  before  the  time  be  nad 

entered  into  religion,  and  made  me  his  executor,  and  had 
not  been  de-arraigned ;  in  this  case  the  condition  had  been 
gone  for  ever  («). 
Ml.  Met.  If  I  be  seised  of  land  in  fee,  and  take  a  wife,  and 

p>  during  the  marriage  infeoff  a  stranger  on  condition,  and 

die,  and  the  feoffee  endow  my  wife  of  her  third  part ;  in 
tbis  case  the  condition  is  not  destroyed,  and  yet  the  third 
part  is  freed  from  the  condition,  but  the  reversion  of  that 
I  third  part  is  not  freed  from  tiie  condition.    And  if  she 

grant  her  estate  again  to  the  feoffee,  the  condition  is 
revived.  So  if  there  be  lord  and  tenant,  and  the  tenant 
make  a  feoffment  in  fee  upon  condition,  and  the  feoffee  is 
attainted  of  felony,  &c.  so  Chat  the  tenancy  doth  escheat; 
in  this  case  the  condition  is  not  gone,  but  the  tenancy  is 
Ghai^;ed  with  it. 
I4.64w  If  a  feoffment  or  lease  be  made,  rendering  rent,  on 

|»  Lit  til.  condition  for  non-payment  a  re-entry,  and  the  feoffor,  or 
lessor  after  the  breach  of  the  condition  doth  distrain,  or 
bring  an  assise  for  the  rent,  or  doth  accept  the  rent  at 
anotiber  day ;  hereby  the  condition  is  not  destroyed,  but  it 
18  discharged  for  that  time ;  so  that  the  feoffor,  or  lessor, 
caimot  take  any  advantage  of  that  breach:  and  if  the  act 
to  be  done  by  the  condition  be  a  collateral  act,  as  not  to 
alien,  or  the  like,  and  the  condition  is  broken,  and  the 


jfce  npniy  pace  126,  note  (eV  on  the  snbject  of  gnuitinc  Ucences  to  aisigB. 
FA  craditor  making  his  debtor  his  executor  discharges  the  debt  at  law.  In  the  case  l^wever 
idency  of  assets  to  pay  the  testator's  debts  and  legacies,  a  ronrt  of  eqnity  will  enforce  the  pay- 
.  ff  the  debt  which  was  doe  from  the  executor.  See  Toller's  Executors  and  Admnistratofs, 
)tn.  And  in  certain  other  cases  (for  which  see  Toller,  ubi  sop)  a  creditor  making  his  debtor 
is  BO  release  of  the  debt  in  equity.  f    ff  r 


150 


OF  A  CONDITION.  chap.h 


feoffor  not  haTing  notice  thereof,  doth  aocept  the  rent; 

in  this  case  also,  and  by  this  means,  the  conoition  is  not 

discharged  (a). 

4.  By  the  act        If  one  disseise  the  feoffee,  or  the  heir  of  the  disseisor.  Lit  sect  476^ 
of  a  itranger.    ^  ^y  ^^^^^  ^j^^^  ^^  j^^^^  y^y  ^  j^^^  ^^^^  ^^^  thereof  477.  C^.wpcf 

infeoff  a  stranger  on  condition,  and  the  land  is  lawfuILj  ^^* 
recovered  from  him,  by  him  that  hath  the  title ;  hereby  the 
condition  is  destroyed  for  ever.  And  if  a  disseisor  make 
a  feofibient  in  fee,  on  condition,  and  after  the  disseisee 
doth  enter  upon  the  feoffee  on  condition;  this  doth  ex* 
tinguish  the  condition.  But  if  the  disseisee  release  to  the 
feoffee  on  condition;  this  release  doth  not  discharge  the 
condition*  But  if  a  disseisor  make  a  leaa^  f<Nr  life,  and 
the  lessee  for  life  make  a  feoffment  in  fee  on  condition, 
and  the  disseisee  release  to  the  fec^ee  of  the  tenant  for 
*  P.  100.  life,  by  this  *  the  condition  in  law  is  destroyed.  And  ii 
the  feoffee  upon  condition  make  a  feoffment  oyer,  withont 
condition,  and  the  disseisee  release  to  the  second  feoffee ; 
by  this  the  condition  is  destroyed,  be  the  release  befmw 
the  condition  broken,  or  after.  And  if  the  feoffee  on  con-  Perk,  wtcu  . 
dition  make  a  lease  for  life,  and  the  feoffor  release  to  the  &^-  <^^* 
feoffee  on  condition^  or  lessee  for  life,  all  conditions,  or 
all  demands  to  the  land;  by  this  the  condition  is  dis- 
charged. And  if  the  feoffee  on  condition  make  a  feoffment 
to  another  on  condition,  and  after,  the  first  feoffor  doth 
enter  for  breach  of  the  condition;  hereby  the  second  feoff- 
ment, and  the  condition  also,  is  gone  for  ever. 

If  a  man  seised  of  land  in  fee,  let  it  to  a  stranger  for  Perk,  sect 
years,  and  one  that  hath  no  right  doth  oust  the  lessee,  ^^^ 
and  thereof  die  seised,  and  his  heir  is  in  by  descent,  and 
he  doth  make  a  feoffment  to  a  straqger  upon  condition, 
upon  whom  the  lessee  for  years  doth  enter  within  the 
term,  claiming  his  term ;  in  this  case  the  lessee  shall  hold 
the  land  discharged  of  the  condition. 

And  now  we  pass  to  a  cavemaiU,  being  another  part  of  a 
deed  (6). 


{a)  See  more  fully  in  what  cases  condidons  shall  be  discharged  by  the  act  of  the  parties,  Bac.  Aid 
Conditioo  (Q.  3.)  Yin.  Abr.  Condition  (K.  d.)  Com.  Dig.  Condition  (L.  4,};  and  see  supra,  page  Ifl 
latter  part  of  note  (q).  ^ 

(b)  The  doctrine  of  conditional  Ilmitatioos  having  been  frequently  adverted  to  in  the  coarse 
this  clmpter,  it  will  here  be  proper  to  notice  it  somewhat  more  fnlly.     Conditional  Imutatioos 
generally  speaking,  conditions  annexed  to  estates  or  Umitatumt  arising  under  the  Statute  of  Ui 
and  by  force  of  such  conditions,  the  estate  or  limitation  to  which  the  condition  is  annexed 
be  made  to  cease,  and  a  limitation  over  may  be  made  to  take  effect  in  possession,  mthmti 
eHtry  made^  or  other  act  done^  either  by  the  grmtor  or  oay  other  peroom  whomeoetfer.    This  is  tbe  mat 
leading  line  of  distinction  between  a  conditional  limitation  and  a   pure  common   law  conditioa; 
which,  as  we  have  already  seen,  the  grantor  or  his  heirs  can  only,  generally  speaking,  take  advao 
and  that  an^entry  or  claim  must  be  made  in  order  to  determine  the  conditional  estate. 

When  we  recollect  that  the  Statute  of  Uses  declares  that  he  who  has  the  t»e  (or  to  whom  the 
limited)  shall  have  the  legal  estate  and  possesiioa,  and  when  too  it  is  considered  that  a  use  limi 
one  person  may  upon  a  certain  event  or  condition  lie  made  to  cease,  and  a  use  to  arise  or  spring  -^ 
favor  of  another,  we  shall  immediately  discover,  that  an  estate  under  the  statute  (which  is  in  fact 
ttw)  mav  be  made  to  cease  by  virtue  of  a  condition  without  any  entry  being  made  or  any  other 
bemg  done  in  order  to  determine  it;  for  where  the  use  ceases,  the  estate  into  which  the  use  was 
verted  must  cease  also.    And  as  the  statute  immediately  converts  tbe  use,  which,  by  virtue  of  the 
dition,  arises  or  sprines  up,  into  an  estate^  and  as  such  use  (or  estate)  may  be  limited  to  any  one,  i 
appear  ttiat  taking  advanta^  of  the  condition  is  not  (as  in  the  case  of  a  common  law  condition), 
fined  to  tile  party  creating  it  or  his  heirs,  but  that  anyone  to  whom  the  use  is  limited  may  take 
vantage  of  the  condition* 
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It  may  be  proper  to  observei  that  soch  estates  or  limitations  as  are  commonly  called  fatnre^  ahiftiDi; 
or  secondary  nses  may,  it  is  conceived,  be  ranked  under  the  general  denomination  of  conditional 
limitations.  Executory  devises  too,  where  made  to  tal^e  effect  upon  any  particular  condition 
or  evenU  may  also,  it  Is  apprehended,  be  considered  in  the  light  of  conditional  limitations  ;  for  the 
lif^t  oi  devising  being  given  by  statnte,  the  doctrine  of  the  common  law  could  not,  prope'rly 
shaking,  be  applicable  to  estates  or  interests  created  by  will ;  therefore  where  a  condition  is  annexed 
to  such  an  estate,  it  may,  in  order  to  distinguish  it  from  a  common  law  condition,  be  properly  called 
a  eomdUiaiuU  limUaiioH, 

It  perhaps  may  not  l>e  improper  to  give  a  few  instances  of  conditional  limitations. 

Thus  in  the  case  of  (Loyd  v.  Carewy  Prec.  in  Chan.  72.  Show.  Cas.  in  Pari.  1S7.)  lands  were  eon<« 
veyed  by  lease  and  release  to  t Ac  use  of  B,  and  C.  for  their  lives,  (upon  their  intended  intermarriage) 
remainder  to  their  first  and  other  sons  in  tail  male  snccessivelv^  remainder  to  the  daughters  of  Bi  and 
C.  in  tail,  remainder  to  the  ri^ht  heirs  of  C. ;  provided  that  if  there  should  be  no  issue  of  B.  and  C. 
licn^  at  the  decease  <if  the  swrvtvor  of  themf  ana  that  the  heirs  of  B.  should  within  twelve  months  after 
the  death  of  B.  and  C.  dying  without  issue  as  rforesaidj  pay  to  the  heirs  or  assigns  of  C.  e£'400O,  then 
the  remainder  in  fee  so  limited  to  C.  should  ceane,  and  the  lands  should  remain  to  the  right  heirs  of 
B.  for  ever.  Afterwards  B.  and  C.  for  extinguishittg  all  right  and  title  of  B.  and  her  heirs  under  this 
proviso,  levied  a  fine  of  the  lands  to  the  use  of  C.  and  his  heirs.  B.  and  C.  died  without  issue,  and 
the  heir  of  B.  filed  a  bill  against  the  heir  of  C.  to  have  a  conveyance  of  the  lands  upon  payment  of 
the  e£4000  pursuant  to  the  proviso.  The  bill  was  dismissed ;  but  upon  an  appeal  brought  m  parlia- 
aient,  the  decree  of  disn^ission  was  reversed ;  upon  its  being  alledged  that  tlie  proviso  was  not  void,  it 
being  witliin  the  reason  of  the  limitations  allowed  in  the  Duke  of  Norfoik^s  case,  where  it  is  said,  tiiat 
fatnre  interests,  springing  trusts,  or  trusts  executory,  and  remainders  that  are  to  arise  upon  con- 
tingencies, are  quite  out  of  the  rule  and  reason  of  perpetuities,  if  they  are  not  of  remote  consider- 
ation, bnt  such  as  will  speedily  wear  out,  and  that  the  fine  could  not  bar  the  proviso  because  tha 
Bune  land  never  was,  nor  could  be  in  B.  who  levied  it. 

Upon  the  above  case,  Mr.  Feame  observes,  that  the  new  use  to  the  heir  of  B.,  was  not  a  limitation 
which  could  unite  with  that  to  the  ancestor,  according  to  the  rule  in  SheUey*s  case ;  for  it  was  not  a 
remainder  to  arise  upon  the  determination  of  the  preceding  estate,  bnt  was  a  eondUiotud  Umiiatwm  of 
a  future  use ;  whereas  that  rule  applies  only  to  reaudnders;  therefore  the  land  vested  in  B,'»  heir  by 
ftarchase  and  not  by  descent. 

And  where  a  person  devised  lands  to  his  mother  for  life,  >and  after  her  death  to  his  brother  in  fee  ; 
provided  that  if  his  wife  (being  then  with  child)  be  delivered  of  a  son,  ttiat  tlien  the  land  should 
remain  to  him  in  fee.  After  the  testator's  deadi,  a  son  was  bom;  and  it  was  held,  that  the  fee  ^  the 
knthershoM  cease  and  vest  in  thesen^  upon  the  happening  of  the  contingency. 

J.  devised  lands  to  his  wife  for  life,  and  after  tier  death  to  his  grand-child  B.  and  the  heirs  of  her 
body;  provided  always,  and  npon  condition,  that  she  married  with  tlie  consent  of  X>.  £.  and  F.  Or  the 
Bi^or  part  of  them;  and  in  case  she  should  marrv  without  such  consent,  or  die  without  issue,  then  he 
devised  the  premises  to  C,  (neither  B.  nor  C.  being  heir  to  the  testator;.  After  the  testator's  death, 
B.  parried  without  the  consent  of  any  of  the  persons  named  for  that  purpose.  Itviras  held,  that 
here  was  an  estate  tail  devised  to  B.,  subject  to  two  limitations,  the  one  in  law,  viz,  dying  without 
issue;  the  other  express  and  in  fact,  viz.  marrying  without  such  consent;  which  was  properly  a  eon^ 
ditimui  Umitatumf  and  not  a  condition ;  for  if  it  were  a  condition,  it  would  descend  to  the  heir  at 
law,  and  he  might  enter  for  breach  of  it,  and  defeat  the  limitation  over ;  and  it  was  therefore  agreed, 
that  the  marriage  without  consent  determined  her  estate  tail,  and  east  the  possession  immediately  an  C* 

A  person  devised  lands  to  A.,  his  heir  at  law,  and  other  lands  to  B.  in  fee;  and  that  if  il.  molested 
B.  by  suit  or  otherwise,  he  should  lose  what  was  devised  to  him,  and  it  should  go  to  B.  After  the 
testator's  death,  i4.  entered  on  the  lands  devised  toB.,  and  claimed  them.  It  was  held,  that  this 
was  a  sufficient  breach  to  give  title  to  B.,  and  that  the  condition  imposed  on  the  heir  slionld  not  be 
taken  as  a  condition;  because,  if  so,  by  descending  on. him  who  alone  could  enter  for  the  breach  of 
it,  it  would,  in  this  case,  be  fruitless  and  defeated :  but  it  was  held  to  be  a  Umitation,  which  deter- ' 
Buned  the  heir's  estate ;  and  cast  (he  possession  on  B.  without  entry. 

The  above  cases  may  give  the  student  some  idea  of  the  nature  of  a  conditional  limitation,  bnt  for 
more  minute  information  on  the  subject,  he  should  consult  Mr.  Feame's  Treatise  on  Contingent  Re- 
mainders and  lExecutory  Dcviseff,  and  Mr.  Sanders  on  Uses  and  Trusts. 

Before  quitting  the  subject  of  conditions  it  may  be  proper  to  observe  that  the  Court  of  Chancery 
will  moderate  the  rigonr  of  the  common  law,  in  respect  to  the  breach  of  conditions  in  cases  where 
compensation  can  be  made  and  the  other  parties  interested  can  be  put  in  the  same  situation  as  if 
there  had  been  no  br^ch  of  the  condition.  It  was  formerly  held,  that  a  court  of  equity  could  only 
do  this  in  the  case  of  Conditions  subsequent  and  not  in  the  case  of  conditions  precedent,  but  this  dis- 
tinction is  now  exploded,  and  it  is  now  settled,  that  the  only  point  to  attend  to,  is,  whether  a 
compensation  can  or  can  not  be  made  and  the  other  parties  interested  hi  the  property  placed  in 
the  same  situation  as  if  there  had  been  no  breach  of  the  condition.  Thus,  where  a  person  devised 
luids  to  his  kinsman  J.  S,,  paying  «£  1000  a-piece  to  his  two  daughters,  who  were  his  heirs  at  law : 
J,S,  made  default,  and  the  two  daughters  recovered  in  ejectment  But  npon  a  bill  filed  by  the  heir 
tf  J.  8.  to  be  relieved,  and  liave  the  estate  conveyed  to  htm  on  payment  of  the  principal  and  interest, 
it  was  so  decreed,  though  in  favor  of  a  volunteer  and  to  the  disherison  of  the  heir.  Bamadision 
V.  fo«f,  2  Verii.  366;  and  see  Whetler  v.  Whitall^  t  Freero.  9.  Woodman  v.  Blake^  2  Vem.  t«2.  Ber» 
tie  V.  Falkland,  lb.  389.     Caee  v.  RusselL  2  Vent.  S5S.    Grimstone  v.  Lord  Bruce,  i  8alk.  156. 

Where 
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Where,  howennr,  there  U  no  clear  groond  on  which  to  ettimate  the  compematloii,  a  court  of  eqaity 
vUl  not  relieve.  Thas,  where  a  man  made  a  lease  with  a  condition  of  re-entry  if  the  leaice  alioMl 
oraMlgned  it  without  licence.  The  lessee  did  assign  without  licence,  and  the  court  smid  this  wti  i 
forfeiture  against  which  it  could  not  relieve,  because  it  was  unknown  what  should  be  the  neasDre  of 
the  damages.  See  UiU  ▼.  JBereiesf,  18  Ves.  656,  and  cases  there  cited.  So  in  the  caM  of  a  forfeiture 
lor  non-performance  of  corenant  to  repair^  it  would  appear  that  no  relief  can  be  afforded.  See  Bid 
T.  Barclay,  16  Ves.  40«,  and  18  Vcs.  656. 

In  the  case  of  forfeitures  for  non^ftufmait  of  rM#,  the  act  of  the  4  Geo,  S.  c.  f 8.  s.  4.  proTide% 
Aat  if  the  tenant  at  any  time  before  the  trial  on  ejectment,  pays  or  tenders  to  the  lessor,  or  pajs  isto 
court  all  arrears  of  rent  with  the  costs,  tiie  proceedfaigs  in  ejectment  shall  cease.  SeeTEsft 
T.  R.  36S,  and  cases  there  cited.  But  before  this  statute,  courts  botii  of  law  and  equity  had  ezerciied 
the  power  of  restrainilig  the  lemor  from  taking  advantage  of  the  forfeiture,  (or,  in  other  wordi,  US 
exercised  the  power  of  relieving  the  lessee)  upon  payment  of  the  rent  and  costs.  Atnu.  1  WQs.  73. 
PkUipo  V.  DoeUaU,  8  Mod.  345.    Smith  v.  Porko,  10  Mod.  38S.    fTMer  v.  SmUk,  « Yem.  103. 

Although  eqnity  will  relieve  where  compensation  can  be  made,  and  the  other  parties  interested  li 
tiie  estate  can  be  put  in  the  same  situation  as  if  there  had  been  no  breach  of  the  condition,  and  bf 
affording  this  relief  will  preserve  the  estate  to  the  party  breaking  the  condition,  yet  a  court  of  eqsity 
will  never  go  so  fkr  as  to  extend  its  assistance  to  a  fmrty  as  to  vest  the  estate  ander  a  condition  precc« 
dent|  where  it  could  never  vest  at  hw.    1  Yen.  85.    2  Yern.  533.    5  Ch.  Ca.  l<9. 
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CHAP.  VII. 


Op  a  Covenant. 


Terms  of  the      A  COVENANT  h  the  agreement  or  consent  of  two  or  i  CoYemint. 
law,Ptow.908.  -«■  more  by  deed  in  writing,  sealed  and  delivered,  where-  Q««rf. 

by  either  or  one  of  the  parties  doth  promise  to  the  other, 
that  something  is  done  already,  or  shall  be  done  after- 
wards (a).    And  he  that  makes  the  covenant  is  oaUed  the  CoYenotor. 
covenantor;  and  he  to  whom  it  is  made,  the  covenantee.     CoTenantee. 
Terms  of  the        And  this  is  either  express,  or  in  deed,  t.  e.  when  the  2.  Qund^fUx, 
'"''t.^  ^Ro"  ^®^®^*"*^  **  expressed  in  the  deed :  as  when  A.  by  deed 
5^17.  f?N.b!  ^^^  covenant  with  B.  to  serve  him  for  a  year,  saxdB. 
145,  146.   '    '  doth  covenant  with  A.  to  pay  him  ten  pounds  for  his 
Dier  538.  S57.   service.    O^  it  is  implied,  or  in  law,  t.  e.  when  the  deed 

doth  not  express  it,  bnt  the  law  doUi  make  and  supply  it. 
As,  when  one  doth  make  a  lease  for  years  by  the  words 
[demise  or  grant  (b)]  without  any  express  covenant  for 
quiet  enjoying ;  in  this  case  the  law  doth  intend  and  make 
such  a  covenant  on  the  part  of  the  lessor,  which  is,  that 
the  lessee  shall  quietly  hold  and  enjoy  the  thing  demised 
against  all  persons,  at  least  having  title  under  die  lessor^ 
and  at  least  during  the  lessor^s  hfe,  and  (as  some  think) 
during  the  whole  term ;  and  hereupon  an  action  of  cove- 
nant may  be  brought  against  him  in  the  reversion;  so  that 
if  the  heir  that  is  in  by  descent,  put  out  the  termor  of  his 
father,  the  termor  may  have  *  thift  action  against  him  (c).  *  P.  16I« 
A  covenant  is  also  either  real,  t.  e.  that  whereby  a  man 
doth  bind  himself  to  pass  a  real  thing,  as  lands  or  tene- 
ments ;  as  a  covenant  to  levy  a  fine  of  land,  in  which  case 
the  land  itself  is  to  be  recovered ;  or  when  it  doth  run  in 
the  realty  so  with  the  land  that  he  that  hath  the  one,  hath 


(d)  A  covenant  is  not  a  dnty,  nor  cause  of  action,  till  it  be  broken ;  and  therefore  it  is  not  dis- 
charged by  a  release  of  all  actions :  And  when  it  is  broken,  the  action  is  not  foanded  merely  npontlie 
specialty,  as  if  it  were  a  ddty,  bnt  savours  of  trespass ;  and  therefore  an  accord  is  a  good  plea  to  it; 
md  emb  in  damages.  Aleyn  39.^-8ee  farther  as  to  the  nature  of  a  covenant,  in  Oilb.  Law  of  Cove- 
nants, c.  1.  and  9  Bl.  Com.  304. 

(fr)  As  the  word^  **  grant  and  denda^  contain  an  implied  covenant  on  the  part  of  the  lessor,  so  the 
words  **  yidding  and  paying"  amonnt  to  an  implied  covenant  on  the  part  of  the  lessee,  and  enable  the 
lessor  to  recover  his  rent  by  an  action  of  covenant  or  deianlt.  Gilts  v.  Hooper^  Carth.  135.  IggiMem 
v.«iy,  9Ves.  330. 

(e)  Where  the  covenant  is  created  by  law,  the  covenantee  cannot  bring  an  action  of  covenant,  nnlesa 
be  is  onsted  by  one  who  has  a  title ;  bnt  it  may  be  otherwise  m  case  of  an  express  covenant,  t  BrownL 
161.  The  ^ttinetiM  between  implied  covenants  by  operation  of  law  and  express  covenants,  is,  that 
express  covenanto  are  taken  more  strictly.  Per  Ld.  Man^ld^  3  Bnrr.  1639.  Ambl.  250.  See.  also 
tiyd  V.  TomkinSf  1  Domf.  &  East,  671.  Implied  covenants  may  be  restrained  or  controlled 
by. express  coyenants.  Thus,  if  a  lease  for  years  is  made  by  the  words  *<  fronl  and  demisey"  wkd 
the  lessor  enters  into  an  express  covenant  that  the  lessee  shall  hold  and  enjoy  the  land  without  the 
eviction  of  him  (the  lessor)  or  any  claiming  under  him ;  here  the  jessor  is  not  bound  to  answer  in 
damages  to  the  lessee  under  the  implied  covenant  in  case  of  evicti(?n  by  a  stranger,  but  only  in  ease 
of  eyiction  by  the  lessor  himseif,  or  those  claiming  under  him.  See  Nok^s  case,  4  Rep.  88 ;  and  see 
abo  BJerril  v.  Frame.  4  Taunt.  329. 

or 
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or  IS  sabject  to  the  other,  and  so  a  warranty  is  called,  a 
real  covenant.  Or  it  is  personal,  t.  e.  when  it  doth  ran  in 
the  personalty,  and  not  with  the  land,  but  some  person  in 
particular  shall  have  benefit  by  it,  or  be  charged  with  it: 
as  when  a  man  doth  covenant  to  do  any  personal  thing,  as 
build  or  repair  a  house,  serve  him,  or  the  like  (d).  And 
^ese  also  are  some  of  them  said  to  be  inherent,  t.  e.  such 
as  are  conversant  about  the  land;  as  that  the  thing  demised 
shall  be  quietly  enjoyed,  shall  be  kept  in  reparations,  shall 
not  be  aliened;  or  if  it  be  to  be  sola,  that  the  lessor  shall 
have  the  first  refusal  (e) ;  to  pay  rent,  not  to  cut  down 
timber  trees,  or  do  waste,  to  fence  the  coppices  when  they 
be  new  cut,  to  make  further  assurance,  or  the  like.  And 
some  of  them  are  said  to  be  collateral,  t.  e.  that  are  con-  ^ 
versant  about  some  collateral  thing  that  doth  nothing  at 
all,  or  not  so  immediately,  concern  the  thing  granted ;  as 
to  pay  a  sum  of  money  in  gross,  to  build  a  house  in  an- 
other man's  ground,  to  make  a  feofiment  or  lease  of  other 
land,  to  give  other  security  to  perform  the  covenants,  or 
^  to  pay  the  rent,  or  that  the  lessor  shall  .distrain  for  the 
rent  in  some  other  land  than  that  which  is  demised,  or  the 
;  like ;  these  are  collateral  covenants  (/)•  There  is  also  a 
,  covenant  to  stand  seised  of  land  to  uses,  which  is  now 
become  a  kind  of  conveyance  of  land ;  for  which  read  Uses 
at  large. 
9.  The  nse  and  The  most  frequent  use  of  a  covenant  is  to  bind  a  man  Co.  1.154.  , 
operaUonof  it.  ^^  ^^  something  in  futuro,  and  therefore  it  is  for  the  most  ^  ^^  aecL 

part  executory;  and  if  the  covenantor  do  not  perform  it,  is/piow-aosl 
the  covenantee  may  have  thereupon  for  his  relief  an  ac-  p.  n.  B.  14S.  | 
,  ..  tion,  or  writ  of  covenant,  against  the  covenantor,  so  often 
A  writ  or  ac-     as  there  is  any  breach  of  the  covenant    And  this  writ  of  1 

Mot.*^  Qm[     covenant  is  therefore  defined  to  be  a  writ  Ij'ing  where  a  , 

man  is  bound  by  a  covenant  in  a  deed,  and  hath  broken  it. 
And  in  this  case  commonly  the  party  damnified  shall  re-  j 

cover  damages  only  for  the  breach :    and  if  he  have  a 
judgment  in  an  action  brought  for  one  breach,  and  after  ^ 

the  covenantor  doth  break  the  covenant  again;  in  this  case 
he  may  bring  a  new  action,  and  so  for  every  breach  (g),  ' 

But 


(d)  What  shall  he  a  real,  and  what  a  personal  covenant,  see  Vin.  Abr.  (G.  2.)  Bac  Abr.  Covc^ 
nant  (£.)    Com.  Dig.  Covenant  (A.  2.)    Gilb.  Law  of  Covenants,  lOd. 

(e)  A  person  entered  into  a  covenant,  that  if  he,  his  heirs  or  assigns,  should  have  an  advant   ^ 
oflfcr  for  a  certEun  parcel  of  his  (the  covenantor's)  estate,  that  in  sncn  ca«e  the  covenantee  alioald 
the  reftisal  of  it  at  five  per  cent»  under  tlie  price  offered.    The  covenantor  sold  his  entire  estate, 
dnding  this  oarcel,  without  giving  the  refusal  of  such  parcel  to  the  covenantee ;  and  it  was  held,  ( 
there  was  no  breach  of  the  covenant    CoUituon  v.  Leltsom,  6  Taunt.  Rep.  224.    If  the  covenantor 
only  sold  a  very  small  part  of  his  estate  in  addition  to  the  parcel  of  which  the  covenantee  was  to 
the  refusal,  in  that  case,  it  is  presumed,  there  would  have  oeen  a  breach  of  the  covenant;  and 
the  small  additional  piece  would  have  been  considered  a  contrivance  to  evade  the  covenant.  ~i 

(/)  As  to  collateral  covenants,  see  4  Durr.  24^16.     2  Wils.  27,   and  Lord  UaMdge  v.  ITairfaadj 
iVes.  56.  ; 

.  (g)  Where  a  covenant  is  of  such  a  nature,  that  there  may  be  various  breaches  of  it  from  time 
time,  it  is  adyiseable  to  take  a  bond  for  the  performance  of  tlie  covenant,  and  Uie  obligee  ^ 
covenantee),  instead  of  having  to  bring  a  new  action  for  every  fresh  breach,  may  resort  tb  the 
of  the  8  and  9  fV,  3.  c.  11.  sect  8 ;  which  enacts,  that  in  actions  upon  bonds  for  nou-perfomianc< 
covenants  or  agreements,  the  plaintiff  may  assign  as  inauy  brtarhes  as  he  may  think  fit,  and  the  ji 
may  assess,  not  only  such  damaj^fs  as  had  theretofore  hevn  usually  done  in  such  cases,  but  also  dnm 
for  such  of  the  breaches  assigned  a»  the  plaiiilitf  bhall  prove  to  have  been  broken ;  and  that  if  Ji 
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But  a  covenant  doth  sometimes  also  make  a  transmutation  Um. 
of  a  property  and  possession  of  things,  as  in  case  of  a 
covenant  to  stand  seised  of  land  to  uses,  for  which  see 
Use.    And  in  case  where  one  doth  covenant  that  another  Leaie. 
shall  have  a  piece  of  land  for  five  years;  this  is  a  good 
lease  for  five  years,  for  which  m^  Letise.    And  in  case  Cootrect.     * 
where  one  doth  covenant  with  another,  that  if  he  pay  him 
ten  pounds  such  a  day,  he  shall  have  all  his  catde  in  Dak, 
or  his  lease  for  years  he  hath  of  the  manor  of  *  Dale\  in     *  P.  162, 
this  case  it  seems  if  he  pay  the  money  at  the  time  he  shall 
have  the  property  of  the  goods,    and  of  the  lease  for 
years.     It  is  said  therefore  that  in  some  oases  upon  the 
writ  of  covenant  the  party  shall  recover  the  land  itself  out 
of  which  he  hath  been  ejected. 
Fl(^.330.  A  covenant  maybe  in  the  affirmative,  or  in  the  nega*  4.  What  shall 

S7H.8.16.       tive(A).     And  it  maybe  executed,  i.e.  that  a  thing  is   edv^enanHna 

done  already;  or  executory,  u  e,  that  a  thing  shall  be  done  jeed,  npon 
hereafter  (i) ;  and  these  are  all  good.     But  if  it  be  of  a  which  an  ac« 
thing  present,  as  if  I  covenant  that  my  horse  is  yours ;  *io"  of  cove- 
»  F.  N.  B.  145.  this  is  void.     »  And  these  covenants  being  made  by  a  deed  J*^*  *"*5  ^  h  t 
G.    Co.  3. 63.  poll  are  as  good  and  effectual,  as  when  they  are  made  by  a  not. 
a  Jac*  ^***'      ^®^^  indented,  so  as  the  party  have  the  deed  to  shew;  for  i.  in  respect 

otherwise  a  common  person  oaunot  have  an  action  of  ^^  '***  luanner 
covenant;  for  it  doth  .not  lie  upon  a  verbal  agreement,  w  >«»kuigitf, 
*  lit  Bro.  neither  can  it  be  grounded  without  a  writing,  except  it  be 
•ect.430.  O.3.  by  a  special  custom,  as  in  London  (k),  ^  And  there  needs 
Ld.Cromweirs  qq^  in  this  case  formal  and  orderly  words,  as  covenant, 
13a'  «i*H  r'  P'^oiMi'se,  and  the  like,  to  make  a  covenant  on  which  to 
37.  40E.3.5.  gromid  an  action  of  covenant  (/);  for  a  covenant  may  be 
__ —  I  .  ■  '■■* 

sient  *»haU  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nihii  dicity  the  pjuintiffy 
vpon  the  roU,  may  suegest  as  many  breaches  of  the  covenants  or  agreements  as  he  may  think  fitf 
apon  which  a  writ  shsul  issne  to  the  sheriff  to  6nmmon  a  Jury  to  appear  before  the  justices  of  assise, 
to  inquire  of  the  truth  of  the  breaclies,  and  to  assess  the  damages  the  plaintiff  shall  have  sustained 
thereby  j  and  upon  the  damages  being  satisfied,  execution  shall  be  stayed,  or  the  defendant  discharged 
from  the  execution,  as  the  case  may  require;  but  tlie  judgment  shall  still  remain  us  a  further  security 
to  answer  the  plaintiff  such  damages  as  may  be  sustained  by  further  breaches  of  the  covenants  or 
agreements;  and  npon  such  further  breaches  the  plaintiff  may  have  a  scire  facias^  upon  the  judgment 
a^lnst  the  defendant,  suggesting  otlier  breaches  of  the  covenants,  and  summon  him  to  shew  cause 
why  execution  should  nut  be  awarded  npon  the  judgment;  upon  which  the  like  proceedings  shall  be 
liad  for  assessing  the  damages  as  before  mentioned ;  and  so  from  time  to  time  as  otten  ns  tlicrc  shall  lie 
occasion. 

(A)  As  to  affirmative  and  negative  covenants,  see  Vin.  Abr.  Covenant  (D.  a.)  and  1  Wood.  S56. 

(i)  Covenants  are  g^'nerally  ^xecu^nry ;  and  the  most  important  of  such  executory  covenants  are 
thqy  which  relate  to  the  sale  and  pnrcbase  of  lands;  for  though  such  covenants  are  genenlly  called 
eoiitfacts'or  agreements,  yet  where  entered  into  in  writing  (as  they  must  be  by  virtue  of  the  Statute  of 
Frauds),  and  are  under  ncal,  it  is  apprehended  they  do  not  improperly  fail  under  the  denomipation  of 
tmsemaUM.  The  limit*  of  a  note,  however,  will  not  well  admit  of  more  tiian  a  mere  general  notice  of  a 
subject  M  copious;  and  for  more  particular  infonnation  upon  it,  Mr.  Sugdens  valuable  work  on  Vendors 
and  Porchasen  should  be  consulted.  It  may  be  proper,  however,  just  toobK'rve,  tliat  with  respect  to 
Midi  executory  coyenants,  it  i*  usual  where  there  is  a  breach  of  them,  for  the  covenantee  not  to 
bring  an  action  at  law,  where  he  would  only  recover  damages,  but  to  tile  a  bill  in  equity  for  a  spccifio 
ptrtormance  of  tlic  covenant  or  agreement. 

{k)  Or  by  tlie  custom  of  any  other  place;  though  such  custom  shall  be  taken  strictly.    1  Leon.  9. 

(/)  Any  words,  which  shew  the  party's  agreement  to  the  performance  of  a  future  act,  heins  ef- 
fectual for  that  purpose,  l  Leon.  .'>24.  1  Ch.  Ca.  294. — The  word  cQtenant  is  not  necessary  to  make  a 
forenant*  1  Roll.  Abr.  ol8. — No  particular  technical  words  are  requi'tite  towards  making  a  coveuHnt, 
1  Burr.  890.  iVes.  516.  In  any  instrument  under  »eal,  any  exprettoioo  importing  that  somethtnj;  is 
U  be  done,  as  *'it  is  agreed**  "  it  is  declared"  *'lt  is  understood,**  &c.  would  amount  toa  covenant,  and 
litad  the  party  who  was  intended  to  do  the  act.  HoMm  v.  Cor,  t  Mod.  86.  Htmoood  w.HiUiurU, 
tiio4'  $66*    -"^o  if  bv  Articles  of  agreement  it  is  said,  that  H  i»  intended  ufuiihallkfUvhd,  tbit 


im  QF  A  COVENANT.  "af.  tm. 

had  bjanjrotber  words;  and  upon  any  part  of  an  agrees 
moot  in  writing,  in  what  words  soever  it  be  set  down,  for 
any  thing  to  l^  or  not  to  be  done,  the  party  to  or  with 
whom  the  promise  or  agreement  is  made  may  have  this 
action  npon  the  breach  of  the  agreement.  And  there- 
fore if  these  words  be  inserted  in  a  deed  amongst  other 
covenants  [that  the  lessee  shall  repair,  provided  alwaya 
that  the  lessor  shall  allow  timber;  or  that  the  lessor  shall 
skowre  ditches,  provided  always  that  the  lessor  do  carry 
away  the  earth ;]  these  are  good  covenants  on  both  aides. 

«  And  if  a  lease  be  made  of  houses  by  patent  to  /.  S,  for  e  Adjodged 
tWenty-one  years,  and  therein  is  inserted  this  claase  [and  Pa«Hi.  u  Jje, 
that  the  said  /.  S.  and  his  assigns  shall  repair  the  houses  ^^^^  \ 
when  they  shall  be  decayed;]   this  is  a  good  covenant.  amConber. 
And  so  also  it  is  where  these  or  the  like  words  be  inserted  Und't. 
atnongst  other  covenants  [and  tliat  the  lessee  shall  pay  ten 
shillings  a-year  rent,  or  that  the  lessee  shall  not  alien  (n),] 
these  shall  be  said  to  be  covenants,  unless  it  be  in  such  i 

cases  where  there  is  some  other  means  to  enforce  the 
doing  of  the  thing.     As  if  in  case  of  the  rent  there  be  a  Bro.  CoteniBt 

t  clause  of  distress,  re-entry,  or  nomine  pcma.    And  in  all  *'y?*'*i5*^ 

cases  regularly  where  words  that  do  begin  the  sentence  be  ^^p„^ 
conditional,  and  have  the  eflect  of  a  condition,  and  do 
give  another  remedy,  there  they  shall  not  be  construed  to 
make  a  covenant,  as  in  the  cases  of  condition  before. 
And  yet  if  words  of  condition  and  words  of  covenant  bo 
coupled  together  in  the  same  sentence,  [as  provided  al- 
ways, and  it  is  covenanted,  or  the  like;]  in  such  cases 
the  words  may  be  construed  to  make  a  covenant  and  a 
condition  both. 

iMsa.  If  a  man  make  a  lease  for  life  by  indenture,  and  therein  Dler  150. 

are  inserted  these  words  [it  is  provided  that  if  the  lessee  Co.  i.  ii5. 
•P.IW.      die  within  sixty  •  years,  that  then  his  executors  and  as- 
signs shall  have  the  land  until  the  sixty  years  be  ended,  to 
be  accounted  from  the  date  of  the  indenture ;]  this  albeit 
it  be  not  a  good  lease,  yet  it  is  a  good  covenant. 

If  a  man  make  a  lease  for  years,  and  warrant  it  to  the  Bro  Co?f«M 
lessee,  his  heirs  and  assigns,  during  the  term ;  or  he  that  ^^'2*^^ 
hath  right  to  the  land  confirm  the  estate  of  the  lessee  for  ^^     *   ' 
years  with  warranty;  in  these  cases,  howbeit  this  be  not  a 
warranty,  nor  in  the  nature  of  a  warranty,  yet  it  shall  be 
construed  a  good  covenant  in  law  for  the  quiet  enjoying  of 
the  thing  (o).  ^ 

If  the  lord  grant  to  hb  tenant,  that  he  will  not  distrain  Perk,  lect  M 
bim  in  such  a  part  of  his  land  for  his  rent;  this  shall  be 
taken  to  be  a  good  covenant,  by  this  word  [grant]  (p).        *  j 

>ii        I   ■   ■  — '■'  —  "^ 

amonots  to  a  coveinint  to  levy  it.  S  Mod.  91.  So  aNo  in  an  indrnfnre  of  Rpprentice^faip,  there  ai 
not  nsually  inserted  the  format  words  of  a  covenant,  bur  only  an  agreement  that  »uch  things  shaU  % 
done  by  the  parties.    1  Roll.  Ahr.  5L9.    Gilb.  Covenant,  14.  ^ 

(a)  Mee  supra,  page  1?3,  note{q),  on  the  subject,  or  restraining  lessee  from  assigtiing  or  andeiy 
Ung ;  and  see  infra,  page  164,  note  (y).  j 

(o)  A  warranty  does  not  extend  to  any  term  of  years  however  lonp  it  may  be,  or  to  any  other  tSbtm 
interest  in  lands;  (Co.  Litt.  398  a.)  bat  where  a  person  warrants  such  interest,  the  party  to  whoBl 
warranty  is  made,  may  have  an  action  of  covenant,  or  on  the  case.  *  ; 

(p)  act  more  fully  by  what  words  an  express  covenant  maybe  crcaledy  Tin.  Abr,  CotcduscN 
Btc.  Abr.  Covenant  (A.)    Gtlb.  chap,  i,  \ 

A  coven 


CffAP.  VII.  OF  A  COVENANT.  *  ]0S 

See  V«st.  A  covenant  to  do  any  thing  that  for  the  substance  and  t.  In  respect 

Symb.  io  hit      matter,  of  it  is .  lawfal,  or  not  to  do  any  thing  that  for  the   «*"  **>«  mntter 

AliSI^Ptow.  ^^^^^  ^^  ^*  I®  ™>^"1'  is  good:  as  if  the  grantor  cove-  Jp^**"^"** 

^.  30S.       '  ^^^^  ^^^  ho  is  seised  or  possessed  of  a  good  estate  of  and 

srH.  8. 16.  in  the  thing  he  doth  grant,  and  hath  power  to  grant  it. 

Dicri.^3«4.  That  the  grantee  shall  quietly  enjoy  it.    That  it  is  and 

SyeDMt  1  ^''  ^^^^  ^  ^'■^®  ^^^  incumbrances.  That  he  will  make 
further  assurance  if  need  be  {q).  That  if  the  grantee  be 
evicted,  he  shall  pay  no  rent.  That  the  grantee  shall  pay 
tent.  That  he  shall  discharge  all  dues,  and  save  and  keep 
harmless  the  grantor.  That  he  shall  not  alien  the  thii^ 
granted  (r);  or,  if  he  do,  that  the  grantor  shall  have  the 
first  refusal  thereof  (s).  That  he  shall  not  do  waste.  That 
he  shall  have  hoaseboot^  and  hayboot.  That  the  grantor 
or  grantee  shall  repair  the  old  housing,  or  build  new. 
That  he  shall  pay  and  discharge  all  rents  and  payments 
issuing  out  of  the  land.  That  he  shall  not  fell  trees ;  or. 
if  he  do,  that  he  shall  pay  to  the  grantor  so  much  in 
money  for  every  tree.  That  if  he  fell  any  underwood,  he 
shall  fence  it.  That  he  shall  make  an  estate  of  land.  That 
he  shall  be  quit  of  any  suit,  service,  or  payment.  That 
he  shall  give  sufficient  security  to  /.  5.  for  an  hundred 
pounds  he  doth  owe  him;  all  these,  ai^d  the  like  cove-' 
See  Condition,  nants,  are  good.  And  generally  where  a  condition  for  the 
Num.  r.  matter  of  it  is  good,  a  covenant  comprehending  the  same 

£ee  Conditions  matter  is  good  also.     But  if  the  matter  required  to  be  or  Against  k#. 
■pian  lavr,       j^^j.  ^^  jj^  ^^^^  y^y  ^^^^  covenant,  be,  for  the  substance 

thereof,  unlawful,  then  is  the  covenant  void,  and  doth  not 

bind :  and  therefore  if  one  covenant  to  kill  or  rob  a  man, 

i  or  the  like ;  this  covenant  is  void.     So  if  one  covenant 

that  he  will  maintain  another  jn  his  suits,  or  that  he  will 

not  appear  in  inquests,  or  that  he  will  break  the  peace,  or 

that  he  will  forestall  corn,  or  the  like;  these  covenants  are 

18  Jac.  B.  K.    void.     So  if  one  be  tenant  in  fee-simple  of  land,  and  he 

JSolliffe  vetsna    covenant  that  be  will  not  alien  it;  this  covenant  is  void  (t). 

MUfK  B**K^*    ^^  ^^  *  ^^^  ^®  ^  tradesman,  and  he  covenant  that  he  will 

nnner  versos   '^ot  use  or  exercise  his  trade ;  this  restraint,  if  it  be  abso- 

Ea^.  lute  and  continual,  is  void ;  but  if  it  be  mb  tnodo  only,  as 

that  he  shall  not  use  his  trade  at  one  time,  or  in  one  city 
or  town  only,  ^  this  covenant  may  be  good  (w).  8o  if  a  •  p,  104^ 
man  be  by  covenant  restrained  to  sow  the  land  which  hath 
been  used  to  be  sowed,  and  this  be  cither  absolutely,  or 
Bub  modo,  L  e.  that  if  he  sow  it  he  shall  pay  thus  much  an 
'  acre  for  it ;  these  covenants  have  been  held  to  be  void. 

Sed  qiuere  how  the  law  is  now,  for  it  seems  the  statute  of 
P*  *o  J»c.       39  £ii;g^  c,  2.  is  discontinued  (to).     If  A,  owe  money  to  B, 


[If)  The  above  is  the  chain  of  covf^n-ant<«  iijfually  entered  into  by  vendors  with  purchasers ;  bot  see 

fuily  on  the  sabject,  infra,  page  t77,  note  (d). 
|fr}  See  sapra,  pages  120  and  1123,  notes  (1)  and  (q),  on  the  sabject  of  restraining  alienation  by  con* 
for  wiierevcr  a  condition  in  reAtmint  of  alienation  is  bad,  there  it  is  conceived  a  covenant  la 
lint  of  it  is  equally  bad :  see  next  page,  note  (y)4 
r>  See  supra,  page  157,  note  (e). 
J)  Sec  supca.  pa^jes  129  and  130,  notes  (p)  and  (s). 
pi)  Not  good,  it  in  conceived,  unless  the  party  received  a  consideration  for  enteiinf  into  it;  see 
p^l^e  If  9,  note  (k). 
fj  Tin*  act  waa  for  <*  the  maintenance  of  bnsbaadry  and  tUhife^"    It  enacted,  that  all  laad  eon* 

y^tt4 
itt 


|<)4  OF  A  COVENANT,  chap.  vii. 

.  ttid  B.  owe  mone J  to  C.  and  B.  doth  mako  a  letter  of  at-  ^e"«  Sttpk- 
tomeytoC  io  sne^.  at  his  own  charge,   andJS.  doth  ^®°* 
covenant  with  C  that  he  will  not  release  the  debt  to  i4.  in     • 
this  case  albeit  this  be  maintenance  in  C.  to  sne  at^his  own 
charge,  jet  this  is  a  good  covenant,  and  not  against  law. 
So  also  if  a  dean  and  chapter,  or  the  like,  covenant  to  Triii.i4Jtc 
renew  a  lease  contrary  to  the  meaning  of  the  statate  of  Co.  B.  Tiikir'f 
ImpotsiUt.       18  Eliz.  c.  11.  it  seems  this  is  a  good  covenant  (ar).    And  ^^^  ^  ^ 
if  the  thing  to  be  done  by  a  covenant  be  in  the  natore  of  4  h.V.  4. 
it  impossible,  the  covenant  is  void.    And  therefore  it  is, 
that  if  a  man  covenant  to  go  to  Rome  in  three  days,  or  the 
like;    the  covenant  is  void.    So  if  a   man  covenant  to 
make  a  feoffment  to  bis  wife ;  this  covenant  is  void.    But 
if  a  man  covenant  to  make  a  good  estate  of  land  to  her  in 
fee«simple,  or  otherwise,  or  to  find  her  maintenance,  or 
to  give  her  so  much  by  the  year;  these  are  good  covenants. 
And  generally,  where  the  matter  being  in  a  condition  will  See  Condidoi^ 
make  the  condition  void  because  it  is  against  law ;  there  ^'^'  ^* 
it  being  in  a  covenant  will  make  the  covenant  void  (v). 

If 


verted  from  tillage  to  pastate  since  the  17th  Notiwiher,  1  Eliz.  having  been  ased  for  tillage  tireJve 
yean  before  the  conversion,  should  be  restored  to  tillage  before  the  1st  of  May,  1699.— The  act  is  not 
inserted  in  Hawkitu,  R^heud\  or  IHckering^s  edition  of  tlie  statutes,  being  marked  to  be  expindy  bat 
it  is  contained  in  AosleU's.— The  preamble  is  curious,  ,and  not  unworthy  attention.— It  recites  that  ikt 
strength  and  flourishing  estate  of  this  kingdom  hath  been  always  and  is  greatly  upheld  and  adcaneed  by  tift< 
wuiintenance  rf  the  phugh  and  tillage,  being  the  occasion  of  the  increase  and  msdtiplying  (^people,  both  fsr 
service  in  the  wars,  and  in  times  qf  peace,  being  also  a  principal  means  that  people  are  set  on  work,  and 
thereby  withdrawn  from  idleness,  drunkenness,  unlawful  games,  and  aU  other  lewd  practices,  and  conditism 
of  life ;  that  by  the  same  meant  of  tillage  and  husbandry,  the  greater  parts  of  the  sul^eets  are  preserved 
from  extreme  poverty,  in  a  competent  estate  ^  maintenance  and  means  to  lice,  and  the  wealth  of  the  realm 
is  kept  dispersed,  and  distributed  in  many  hands,  where  it  is  more  ready  to  answer  all  necessary  charges,  for 
the  service  of  the  realm  ;  and  that  hvisbandi^  and  tiUage  is  a  cause  that  the  realm  doth  mare  stand  upon 
itself,  without  depending  upon  foreign  countries,  eUker  for  bringing  in  of  com  in  time  ^  scarcity,  or  for 
vent  and  utterance  of  our  own  commodities  being  in  over  great  alnmdance.  There  can  be  little  doubt,  how- 
ever, but  the  above  act  is  to  be  regarded  as  obsolete,  the  universal  practice  having  long  been  for 
every  man  to  have  his  estate  in  pasture  or  tillage  just  as  he  pleases,  and  to  enter  into  ivbat  stipa- 
lations  he  thinks  fit  with  his  tenants  in  tliis  respect, 
(x)  Query  of  this,  as  the  act  expressly  says  every  snch  covenant  shall  be  void  and  qf  no  effect, 
(y)  We  have  before  seen  in  what  cases  conditions  in  restraint  of  alienation  are  void ;  and  there  can 
be  no  doubt  but  covenants  which  have  for  their  object>a  similar  restraint  upon  alienation  would  be 
equally  void,  at  least  at  law ;  that  is,  that  no  damages  would  be  given  in  an  action  for  breach  of  the 
eovenant.    There  is  no  doubt,  however,  but  a  covenant  in  restraint  of  alienation  is  good,  wherever 
a  condition  in  restraint  of  it  would  be  good ;  as  in  the  case,  for  instance,  of  a  covenant  on  the 
part  of  the  lessee  not  to  assign,  or  not  to  assign  without  licence.    See  supra,  pages  if3  and  lt6, 
notes  (q)  and  (e).    In  no  case,  however,  would  a  covenant,  like  a  condition,  have  the  effect  e^ 
Jaio  of  actually  restraining  alienation:  it  would  merely  subject  the  covenantor  to  answer  in  damages 
in  case  of  a  breach  of  the  covenant.    But  though  at  law,  »ucli  a  co#fenant  will  not  amount  in  aiqr 
case  to  a  positive  restraint  upon  alienation,  yet  there  are  cases  in  which,  it  is  conceived,  the  Court  uT 
Chancery  would  enforce  a  specific  observance  of  the  covenant,  by  restraining  the  party  from  alienating 
the  property  to  which  it  related.    For  instince,  covenants  aie  sunietimes  entered  into  in  anrriage 
settlerot* uts  ny  persons  seised  of  estates  tail,  that  they  tr/2/  not  bar  the  entail,  or  (which  amounts  to  the 
■ame  thing),  that  the  estate  shall  descend  according  to  the  uses  of  the  sritUment  crcatiug  the  eataS. 
Though  a  condition  to  restrain  tenant  i«i  tail  from  deslroyinj;  the  entail  by  means  of  a  fine  under 
the  statute,  or  by  a  recovery,  is,  as  we  have  already  seen,  nlnolutdy  void  ;  yet  it  is  dear  that  the 
breach  of  a  covenant  not  to  bar  an  entail,  if  such  covenant  wns  entered  ii.to  tor  a  valuable  cocsiden* 
tion,  would  subject  the  covenantor  to  damages  in  an  action  at  law;  and  the  question  is,  whether  a 
court  of  equity,  with  a  view  to  secure  the  estate  to  the  issue  of  the  marriage,  would  not  enforce  a 
specific  observance  of  such  a  covenant?     Wliere  it  does  not  appear,  that  the  parties  intended  to  rtkf  am 
the  security  u>hich  the  covenant  afforded  at  law,  there,  it  is  apprthended,  a  court  of  equity  would  enforca 
a  specific  observance  of  it.    Lord  Peterborough's  case,  (cited  1  P.  W,  ]05 ;)  and  the  cases  of  FKgkt  v« 
Cooke,  (S  Ves.  619,)  and  Legard  v.  Hodges,  (1  Yes.  jun.  478.  3  Bro.  C.  C  6dl.  4  Bro.  C.  C.  4«1.  aoi 
see  Freeman  v.  Freeman,  2  Vern.  S35.    Jercis  v.  Burton,  ibid.  251.)  seem  to  warrant  this  opinioo. 
Id  Lord  FeterborcHgh's  case,  a  tenant  for  life,  with  a  power  to  make  leases,  entered  into  a  covenant  mt 

to 
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JHer  19.  U5.        If  a  lessor  coTenant  with  his  lessee,  thtt  he  shall  and 
may  have  houseboot,  hayboot,  plowboot^  &c.  by  the  as- 
signment 


«v  eaMTttM  the.  power :  Notwithstanding  the  covenant  he  did  exercise  it.  But  npon  a  bill  brought  for 
tint  purpose,  the  conrt  eet  oxide  the  leases.  [Though  the  fact  does  not  appear  in  the  report  of  the  case, 
yet  ttmost  be  taken  for  granted,  that  th^  lessees  bad  noeicf  of  the  coyenant]  And  in  the  case  of 
Flight  T.  Cooke^  the  husband  on  his  marriage,  covenanted  that  in  cake  his  wife  survived,  she  should 
have  the  sum  of  lOOZ.  South-sea  annuities,  and  also  the  sum  of  lOO^.  which  was  secured  to  the  cove* 
nutor  by  a  promissory  note  of  J.  B,  The  wife  tiled  a  bill  to  have  these  sums  secured,  and  the  Master 
of  the  Rolis,  after  observing  thai  the  coverumt  related  to  a  epecific  thing,  ordered  that  'the  husband 
should  either  give  security  to  the  Master's  approbation,  or  in  default  of  doing  so  should  pay  the 
money  into  the  bank. 

The  last  is  a  pretty  strong  authority  in  favor  of  the  opinion— that  a  court  of  equity  wiQ  enforce  a 
nerific  observance  of  a  covenant  not  to  bar  an  entaiL  And  the  case  of  Legard  t.  Hodges  also  strongly 
KTors  it.  In  that  case  Mr.  Hodges  covenanted  in  his  marriage  settlement,  to  pay  one-third  of  Sie 
yearly  tents  of  his  estates  to  trustees  in  order  to  raise  a  fund  of  10,000/.,  and  Lord  ThurUno  held,  that 
the  covenant  created  an  equitable  lien  upon  the  estates,  and  afl'ected  all  those  who  had  notice  of  it. 

ThoRgh  it  is  true  none  of  the  cases  just  noticed  come  directly  up  to  the  point  we  are  considering,  yet 
there  is  certainly  as  strong  a  reason,  why  a  court  of  equity  should  enforce  a  specific  observance  of  a 
covenant  not  to  bar  an  entaily  as  to  enforce  a  specific  observance  of  a  covenant,  not  to  exercise  a 
leasing  power — as  strong  a  r^eason  to  enforce  a  specific  observance  of  a  covenant  not  to  Imr  an  entail, 
as  there  b  to  enforce  a  specific  observance  of  a  covenant  to  leave  a  wife  a  specific  sum  of  money ; — as 
Btrmga  reason  to  contend  tliat  a  covenant  not  to  lar  an  entail  is  an  equitable  lien  upon  the  estate,  as 
that  a  covenant  to  pay  a  certain  proportion  of  the  rents  is  an  equitabte  lien.  Ldtrd  Pelerborongh*s  ease, 
and  the  cases  of  Flighi  v.  Cooke^  and  Legard  v.  Hodges^  therefore  certainly  seem  to  warrant  the  con- 
^huion  that  a  court  of  equity  would  enforce  a  specific  observance  of  a  covenant  not  to  bar  an  entaiL 
{The  cases  of  ijord  fVarrington  v.  Lamgham,  (1  £q.  Ca.  Ab.  i3^.  Colles's  Suj^.  to  Bro.  P.  C.  149.)  and 
BosviUe  T«  BrandeTy  (1  P.  Wms.  460.)  do  not  at  all,  it  is  apprehended,  mihtate  against  this  opinion ; 
for  the  covenant  in  these  cases  did  not  relate  to  any  thing  specific^  but  only  to  the  payment  of  a  gross 
snai  of  money.]  If  therefore  a  court  of  equity  would  enforce  a  specific  observance  of  such  a  covenant, 
it  woold  cousaquehtly  compel  the  covenantor  (at  the  expence  of  Uie  parties  interested  in  the  covenant) 
to  snflTer  a  recovery  and  reduce  himself  to  a  mere  tenant  for  life^  with  remainder  to  his  children  in  tail. 
And  this  can  be  the  less  doubted,  supposing  the  covenant  is  to  be  considered  (as  it  is  conceived  it 
nut)  «•  ereaiing  an  e^^eatable  lieu;  for  it  is  well  known,  that  wherever  the  land  is  bomul  tn  equity,  that 
there  n  court  of  vquity  will  compel  the  owner  to  render  the  claim  available  at  law. 

In  opposition  to  the  opinion,  that  a  court  of  equity  will  enforce  a  specific  observance  of  a  covenant 
not  to  bar  an  entail,  it  may  perhaps  be  objected,  that  the  veryfiict  of  destroying  the  subsisting  entail 
and  re-aettling  the  estate,  would  be  a  breach  of  the  covenant.  This  objection  however  could  have 
little  weight  in  a  conrt  of  equity,  which  looks  at  the  spirit  and  intention  of  an  agreement,  and  not  at 
the  language  or  form  of  words  m  which  it  is  drawn  op^  Besides,  as  no  one  would  sustain  an  injury  by 
such  a  breach,  no  one  could  maintain  an  action  upon  it;  therefore  such  an  objection  could  be  of  no 
weight  eithar  in  a  court  of  law  or  equity. 

It  will  here  beproper  to  notice  the  case  of  CoUins  v.  Plummer,  (l  P.Wms.  104.  2  Vem.  635.  2  Eq. 
Ca.  Ab.S6.)  lest  from  hastily  considering  it,  it^hoold  be  thought  to  decide  tliat  a  specific  observanee 
of  a  eoToaant  not  to  bar  an  entail^  cannot  be  enforced  in  eouity. 

la  tkcease  of  ColUns  v.  PlumrniTf  a  man  upon  his  marriage  settled  his  estate  upon  himself  for  life, 

viith  remnioder  to  his  intended  wife  for  life,  with  remainder  tu  the  heirs  of  his  body  by  his  wife,  with 

itaniader  to  bimself  in  fee ;  and  ui  the  same  doet*  he  entered  into  a  covenant  not  to  bur  the  entail ;  bni 

4kf  theiasne^the  marruige  should et\joy  the  estate  according  to  the  limitations.    There  was  issue  of  the 

aHrriage  an  only  daughter.    The  father  suffered  a  recovery,  and  devised  the  estate  to  trustees  ia 

Inst  for  kis  daagfater /or  <t/e,  with  remainder  to  her  first  and  other  sons  in  tail.    After  the  father's 

teth  the  daughter  and  her  fcosbuid  brought  a  bill  against  the  trustees  under  the  father^  will,  for  a 

Mdie  performance'Of  the  covenant.  .  Tm  I^ord  Chancellor  however  dismissed  the  bill;  but  one  of  his 

jCordship's  reasons  for  doing  so  appears  to  have  been,  that  he  considered  the  deed  as  clearly  shewing 

tet  the  intention  was^  that  the  parties  should  rely  on  the  father's  covenant ;  meaning,  it  is  presumed,  that 

Ibey  shoold  rely  &a  the  security  it  afforded  at  law.    Taking  it  for  granted  that  this  was  his  Lordship's 

i  aeaning,  itisevident  that  the  case  of  CoZtias  v.  PhintfA^  is  no  authority  in  cases  where  such  does  not 

^4S|tt>carto  have  been  the  intention.    Where  indeed  it  etidently  appears  that  the  parties  intended  to 

|.l»f  upon  the  seciirity  which  the  covenant  afforded  at  law,  <A<rr0  a  court  of  equity  would  certainly  have 

MgnMUid  on  wmch  to  enforce  a  specific  observance  of  it,  and  compel  a  re-settlement.    But  the  c.^e, 

Jl  it  conceived,  ought  to  be  extremely  clear  to  justify  the  conrt  in  refusing  its  interfcrenee.    As  to 

that  the  parties  intended  to  rely  upon  the  security  afforded  at  law,  the  cases  abov«  noticed 


aictty  evidently  shew  that  the  court  will  not  do  tliaL    Another  reason  which  seemed  to  iufincnce  liis 
'iatdiiiip  was,  thatliy  giving  the  estate  to  thedan^litiT  for  life,  the  intent  uf  the  settlement  v»s  more 
ually  answered  than  it  would  bavc  been  if  it  had  de5i>euded  to  her  tn  taiL    But  xhi»  rraum 

(tUppOJUl]^' 
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signmeDtof  the  bailiff  of  the  lessor;  this  is  a  good  core- 
naDt :  and  yet  it  seems  it  doth  not  restrain  the  power  that 
the  lessee  hath  by  the  law  to  take  these  things  without  as- 
signment But  if  the  lessee  do  covenant  that  he  will  not 
cut  any  timber,  or  fdel,  without  the  leave,  or  without  the 
assignment  of  the  lessor;  this  is  a  good  covenant  and  doth 
restrain  him ;  for  in  this  and  such  like  cases  the  rule  is, 
jNodiu  4*  conventio  vincurU  legem. 

If  an  obligee  covenant  with  the  obligor,  that  he  will  not  Mich.  36. 
ane  him  upon  the  obligation  until  Easter  following ;  this  ^rt^H^VS*"  '* 
is  a  good  covenant,  but  no  release^  or  suspension  of  the  ly^j^^  j^. 

debt  feries,  31  U.r. 

t  If  there  be  lord  and  tenant  of  three  acres  of  land,  ts. 
white  acre,  and  two  others,  and  the  lord  grant  to   the  ♦**ark.  sect, 
tenant  by  deed  that  he  will  not  distrain  in  white  acre  for 
his  rent  or  services ;  this  is  a  good  covenant,  but  doth  not 
determine  the  seigniory. 

If  a  man  grant  a  mill  within  his  manor,  and  covenant  Fits.  CorenanC 
for  him  and  his  heirs,  that  there  shall  be  no  other  mill  ^• 
set  up  within  the  manor ;  it  seems  this  is  a  good  covenant 

If  one  make  a  lease  whereyi  are  divers  covenants  to  be  FitE.  Covenut 
performed  on  the  part  of  the  lessee,  and  after  the  lessee  s, 
doth  covenant,  that  if  any  of  the  covenants  foe  broken, 
that  the  lessor  shall  enter  upon  the  land  demised,  and 
^  P.  165«  hold  it  until  the  lessee  make  him  *  amends  for  the  damage 
done  by  the  breach  of  the  covenant ;  it  seems  this  is  a 
good  covenant,  and  that  the  lessor  may  take  advantage 
thereof  accordingly  (z). 

If  a  man,   seised  of  land  in  fee,  covenant  to  stand  Piow.aor, 
seised  of  it  to  uses,  and  no  estate  doth  rise  by  the  cove-  ^8.    ti  H.  7, 
nant;  yet  this  may  be  good  by  way  of  covenant,  and  give  ^^'    T^.^:^' 
remedy  to  the  covenantee  in  an  action  of  covenant    But  ^49."*^*** 
with  this  difference.     If  the  covenant  be  future,  as  where 
one  doth  covenant  with  another,  that  in  consideration  of 
A  marriage,  his  lauds  shall  descend,  remain,  or  revert  to 

«^— **— ^— ^M^^— ^"^—W i*i— i^— |IH«  !■■  ''■  I  ■  111!  I  11  ■■■ 

(rappoiinf;  it  sboald  in  aoy  case  have  any  weight)  cannot  possibly  apply  in  cases  where  a  bill  is  filed 
for  a  specific  performance  against  the  covenantor  himself ;  and  which  is  most  probably  done  with  a 
▼lew  to  prevent  his  aliewdmg  ku  estate.  And  besides  these  reasons,  bis  Lordship  laid  some  stress 
vpon  the  circumstance  of  tlie  covenant,  not  to  bar  the  entail,  being  in  the  mane  deed  which  created 
tlie  «ntaU ;  which  his  Lordship  observed,  distinguished  the  case  before  liim  from  Lud  Peterbefmgh't 
coff.  It  ini^ht  perhaps  be  the  last  noticed  circumstance  which  induced  his  Lordship  to  think,  that 
the  parties  intauUd  to  rely  an  the  eeeurity  which  the  covenant  afforded  at  law.  Bot  however  tliis  may  lie, 
it  is  certain  that  such  a  reason  cannot  be  brought  forward,  where  the  deed  creating  the  entail,  and 
the  deed  contaimnff  the  covenant  are  noi  the  same ;  nor  perhaps  even  where  they  are  the  same,  if  the 
deed  is  ill  drawn,  so  as  to  afford  reason  for  thinking  that  the  person  who  drew  it  did  not  know  the 
4UMinction  between  a  strict  settlement  and  an  estate-tail. 

Upon  the  whole,  the  case  of  CoUins  v.  PUimmer  can  only,  it  is  conceived,  be  considered  as  an  aa- 
tborlty  where  it  evidently  appears  that  the  parties  intended  to  trust  to  the  security  which  the  cove- 
nant afforded  at  htw. 

If  the  opinion  U  well  founded,  that  a  covenant  not  to  bnr  an  entail  constitutes  an  eipdtahie  Urn 
on  the  estate,  except  wiiere  it  is  clear  that  the  parties  intended  to  rely  on  the  security  which  the 
eoivettaat  afTorded  at  law,  it  follows  of  course,  that  a  purchaser  with  notice  of  the  covenant  woald  bo 
bound  by  it.  See  Lord  Peterlttmtu^Ks  caae^  and  Ltgard  v.  HodgeSy  ubi  sup.  The  Editor  has  entered 
the  more  fully  into  tlie  above  subject,  as  snch  covenants  are  sometimes  entered  into  in  marriage  settle- 
Jnents:  it  woold  however  be  much  more  advisable  to  suffer  a  recovery  and  re-settle  the  estate. 

(z)  Query  whether  this  is  not  rather  in  the  nature  of  a  condition  of  re-entry,  than  a  mere  coventat'; 
for  if  it  is  to  be  considered  merely  as  a  coveuaut,  the  lessor  could  only  obtain  damages  in  ao  actisa 
i/x  the  breach  of  itj  and  not  maintain  an  ejcctmcuL 

hi« 
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soQ^nd  hair  apparent^  and  to  the  heira  of  his  bod/» 
on  the  body  of  his  wife;  in  this  case  the  corenantee  ma/ 
have  a  writ  of  covenant^  upon  the  covenant  (a).  For  if  a 
covenant  be  present,  as  that  a  man  and  his  heirs  shall 
from  henceforth  stand  and  be  seised  to  such  and  such 
uses,  and  the  uses  will  not  arise  by  the  law  in  the  case ; 
in  this  case  no  action  of  covenant  will  lie  npon  this  cove-* 
nant  (b) :  for  this  action  will  never  lie  upon  any  covenant^ 
but  npon  such  a  covenant,  as  is  either  to  do  a  thing  here* 
after,  or  that  a  thing  is  or  hath  heretofore  been  done ; 
and  not  when  it  is  for  a  thing  present,  as  when  A,  doth 
covenant  with  B.  that  his  black  horse  shall  be  for  ever 
after  the  borse  of  B.  this  is  no  good  covenant  to  give  the 
horse  to  B.  or  to  give  him  an  action  of  covenant  for  him, 
but  A,  may  keep  him  still  notwithstanding. 
At  read  8  Car.        '^  ^^^  mortgage  upon  condition  to  re-enter  upon  pay« 

ment  of  an  hundred  pounds  at  a  day,  and  the  mortgagee 
doth  covenant  that  he  will  not  take  the  profits  of  the  land 
until  default  of  payment;  this  is  a  good  covenant,  and 
the  mortgagee  therefore  may  not  meddle  with  the  profits 
until  the  day  of  payment  come: 
Co.  4. 80. 5*  If  one  make  a  lease  for  years  of  land  by  the  words  [de-  5.  What  sMI 

ir.  Trin.  mise  or  grant,]  and  there  is  not  contained  in  the  lease  any  ^  ^^  *  p** 

8till?i«»c'      «^P"*««s   covenant  for  the  quiet  enjoying  of  the  land;  in  ^^^^^^ 
Paac.  7  Jac.      ^^^  ^^^  ^^  ^^^  ^^^^  supply  a  covenant  for  the  quiet  en-  which  an  ae« 
B.  R.  Whue-    joying  of  it  against  the  lessor,  and  all  that  come  in  under  tionofcoYe- 
cowbe'acaie.     him   by  title,  during  the  term ;  and  upon  this  the  lessee,  pant  may  be 

his  exicutoi;.  admfnistraton.   or  u^.  niay  have  u  ^f;*^""^ 
action  of  covenant  if  he  be  disturbed.     But  where  there 
is  an  express  covenant  in  the  deed  for  the  quiet  enjoying 
of  the  land,  there  the  law  will  not  make  this  implied  co- 
venant (c).     Expreuumfacit  ces$are  taciturn.    And  there-  Warraaty^ 
fore  herein  this  is  not  Uko  to  the  case,  where  a  man  doth 
make  a  lease  for  life  by  the  words  of  dedi  Sf  concept;  or 
make  a  lease  for  life  by  other  words  reserving  rent;  (in 
which  cases  the  law  doth  create  a  warranty  against  all 
men  during  the  life  of  the  lessor) ;  for  if  in  these  cases 
there  be  an  express  warranty  in  the  deed,  yet  this  doth 
90t  take  aw^y  nor  qualify  the  implied  warranty ;  but  the 
lessee  may  make  use  of  which  of  them  he  will,  if  he  be 
i^ostod  .or  evicted  by  one  that  hath  an  elder  title  (d), 
Plew.tar.  A  covenant  in  particular  (being  one  part  of  a  deed)       p.  1M« 

Sea  in  Expo-     |3  subject  to  the  general  rules  of  exposition  of  all  parts  of  6.  How  a  co- 


(«)  And  it  is  conceived  that  a  eourt  of  eqiiitv  woald  in  such  a  case  give  specific  effect  to  snch  a 
covenant.    See  last  page,  latter  part  of  note  (y). 

{k)  In  order  to  create  a  good  covenant  to  sund  seised  to  nses,  it  is  necessary  that  the  covenantor 
Aoald  be  seised  at  the  time  of  malting  the  covenant ;  that  the  covenant  should  be  by  deed,  and  not  by 
ynrol ;  that  it  should  contain  apt  words  and  a  manifest  intent ;  and  that  it  should  bo  made  on  snffi- 
eteot  consideration,  otherwise  no  use  will  arise.  See  fully  post,  in  the  chapter  on  Uses.— Com.  Dig^ 
Covenant  (O.)  l  Wood,  6 17.  Vin.  Abr.  Uses  (B.  a.)  ( Z.  a.)  But  where  n  covenant  to  stand  seised 
Is  entered  mto  for  a  valuable  consideration,  and  the  use  should  happen  not  to  arise  at  law,  the  Court 
•f  Chancery  would  compel  the  party,  by  a  valid  conveyance,  to  give  effect  to  the  intention. 

<«)  See  supri,  page  160,  note  (c). 

(tf)See  further  as  to  covenants  created  by  implication,  of  law,  and  In  what  «*««©«  action  of  covmant . 
may  be  bad  thereon,  Vin.  Abr.  Covenant  (G.)  Com.  Dit>  Coveijaut  (A.  4.)  Oananty  (A.)  Jttac.  Abr. ; 
<:oveBant  (B.)  ^     ^ 

Aaeda 
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▼enant  in  deed 
or  law  shall  be 
taken  and  ex* 

Kondcd:  and 
w  it  shall  be 
perfonned. 


Joint  and  se- 
ireraL 


Vor  qniet  en- 
joyinf. 
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deeds  in  general,  as :  1.  To  be  alvajs  taken  most  strongly 
against  the  covenantor  and  most  in  advantage  of  the  co- 
venantee (e).  2.  To  be  taken  according  to  the  intent  of 
the  parties  (f).  3.  Ut  re$  magis  valeat^  d:c.  4.  When 
no  time  is  limited  for  the  doing  of  the  thing,  it  shall  be 
done  in  reasonable  time,  and  the  like  (g)» 

In  cases  where  the  covenantees  have,  or  are  to  have, 
several  interests  or  estates,  there,  when  the  covenant  is 
made  to  and  with  the  covenantees,  Sf  cum  quolibei  eorum, 
aut  altera  eomm:  in  this  case  these  words  make  the  cove* 
nant  several :  as,  if  one  by  indenture  demise  black  acre 
to  A,  and  white  acre  to  B,  and  green  acre  to  C  and  co- 
venant with  them  and  either  of  them,  or  covenant  with 
them  and  every  of  them,  that  he  is  lawful  owner  of  all 
these  acres ;  in  this  case  the  covenant  is  several :  but  if 
he  demise  to  them  the  three  acres  together,  and  covenant 
in  this  manner ;  the  covenant  is  joint  and  not  several. 
And  if^.  and  B,  do  covenant  jointly,  and  severally: 
in  this  case  the  covenant  may  be  joint,  or  several,  anc^tho 
covenantors  may  be  sued  either  the  one  way,  or  the  other, 
at  the  election  of  the  covenantee  <h). 

If  one  make  a  lease  of  land  to  another,  and  covenant 
that  he  shall  quietly  enjoy  it  without  the  let  of  any  person 
whatsoever,  or  without  the  let  of  any  person  whatsoever, 
claiming  by  or  under  the  lessor ;  in  both  these  cases  tlie 
covenant  shall  be  taken  to  extend  to  such  persons  as  have 
title,  or  claim  some  estate  under  the  lessor :  for  if  in  the 
first  case  any  person  that  hath  no  title,  and  in  the  second 
case  any  person  that  shall  claim  under  another,  and  hath 
title,  or  that  shall  claim  under  the  lessor,  claim,  or  enter, 
or  otherwise  disturb  the  lessee;  this  is  held  to  be  no 
breach  of  the  covenant.  Sed  quere  of  the  first  case :  for 
herein  som«  conceive  a  difference  between  a  covenant  in 


CHAP.  ?n 

sition  of  Deedi 
before,  ia  toio. 


Co.  &.  19. 
Dier  538. 
Bro.  CoTeaaat 
49. 


F.N.B.U3.i« 
Dier3f8. 
36  H.  8.  S. 

Mich.  7  Jar. 
B.  R.  accord 
in  Gamble'i 


Co.  4. 80. 
DierSSS.  Per 


(i)  As  if  ^.  covenants  ¥rith  B.  that  if  B.  marries  his  danghter  be  will  pay  him  201,  per  annam,  with- 
•Out  saying  for  how  long,  yet  it  shall  be  for  the  life  of  B.  and  not  for  one  year  only.  1  Lev*  101 
See  further  Bac.  Abr.  Covenant  (F.) 

(f)  See  accordingly  Sir  T.  Raym.  464. 

(g)  How  a  covenant  shall  be  expounded  with  regard  to  the  context,  or  In  the  case  of  synonimotf 
^ovenants,  see  Infra,  page  177,  note  (d),  and  also  see  Com.  Dig.  Covenant  (D.)  Vin.  Abr.  Covenut 
(L.  4^) 

(h)  Words,  thongh  never  so  joint,  shall  be  taken  severally,  where  they  have  a  distinct  sutjedw- 
ter  to  work  npon;  per  Holt,  Ch.  J.    3Ch.  Rep.  196.    Where  two  lessees  covenanted  jointly  sad 
severally  at  the  beginning  of  the  lease,  it  was  held  that  the  words  <<  jointly  aiid  severally,"  eX' 
tended  to  all  the  M^wgu^nf  covenants,  notwithstanding  the  intervention  of  covenants  on  thepsrtof 
the  lessor.    See  Dnke  of  Northumberland  v.  Errington^  5  T.  R.  .532.    Where  a  covenant  is  entered  into 
by  two  or  more  jointly  and  severally,  the  covenantee  may  either  bring  a  joint  action  agaimt  all  the 
covenantors  or  a  separate  one  against  each  of  them.    And  in  the  case  of  joint  and  Mererul  covAitB^ 
the  circnmstance  of  one  of  the  covenantors  being  underage  does  not  exempt  the  other  from  bislisbi' 
lity  on  the  covenant.   >See4Tattnt.  lO.    As  covenantors  may  subject  themselves  jointly  and  MwnillT 
to  the  burden  of  a  covenant,  so  two  or  more  covenantees  may  jointly  and  severally  have  the  het^  ^ 
a  covenant.    As  where  a  person  covenants  with  two  or  more  persons  and  each  of  them ;  here,  it  ^ 
covenantees  take  several  interests  or  estates  in  tlie  thing  to  wliicli  the  covenant  relates,  the  covAUOi 
is  clearly  several,  and  earh  of  the  covenantees  alone  may  sue  npon  it;  bnt  it  is  held,  that  where  tks 
interest  of  the  covenantees  in  joints  the  circumstance  of  the  covenant  being  with  '<  each  of  tteO) 
does  not  make  it  a  separate  covenant :  Anderson  v.  Mariindale^  1  Ea^t,  497.    Sling9by*9  caae^  1  Rep.ll'' 
and  Duke  oi' Northumberland  y.  Errington,  ubisup.    Southcotev,  Iloare,  S  Taunt.  89.   See  fully as'^ 
joint  and  several  covenants,  1  Wood  557.    Glib.  Covenant,  99.    Bac.  Abr.  Covenant  (D.)  and  tke 
•aaa  of  £n^s  v.  Donnilhomff  t  Bnrr.  1190* 

deed, 
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T«tncr«tLent  deed^  and  a  cov'enant  in  law:  and  that  howsoerer  die 
McIS-'  ^^'^^  covenant  in  law  is  extended  only  to  evictions  by  title, 
-  -  ^"*'*  yet  that  the  covenant  in  deed  shall  be  extended  further. 

And  therefore  that  if  A.  make  a  lease  for  years  to  jff. 
and  doth  covenant  that  B.  shall  quietly  enjoy  it  dnrii^ 
the  term  without  the  interruption  of  any  person  or  per- 
sons; that  if  a  stranger  in  this  case  that  hath  no  right 
doth  interrupt  B,  that  he  may  have  an  action  of  cove- 
nant (t):  as  when  such  a  promise  is  by  word,  an  action 
of  the  case  will  lie  upon  it  (A). 
^"'■**  Jcrt w  »•       And  if  the  lessor  covenant  with  his  lessee,  that  he  hatb 

«K*  41  El'^      "°*  ^'*^°®   *"^  *^'  ^  prejudice  the  lease,  but  that  the  les- 
b/r.  see  shall  enjoy  it  against  all  persons;  in  this  case  these 

words  [against  all  persons]  shall  refer  to  the  first,  and  be 
limited  and  restrained  to  any  acts  done  by  him,  and  no 
breach  shall  be  allowed  but  in  such  an  sct(/). 
Co.  5.  ir.  Tlie  covenant  in  law  upon  the  words,  demise  or  grant, 

c!».  4.  w!*'       •^^^  ^^^  *  ^^  ^^^^^  enjoying  of  the  thing  demised,  is  ge-      «  p^  |^^ 

Diir  157.'  nevnl  against  all  persons  that  have  title  during  the  term, 

and  extendeth  to  the  heir  after  the  death  of  the  lessor,  ^s 
against  himself  only,  and  shall  charge  the  executors  or 
administrators  for  any  disturbance  in  the  life  of  the  co- 
venantor, but  not  for-  any  disturbance  afterwards;  ha 
that  doth  sue  therefore  upon  this  covenant,  must  shew 
that  he  was  molested  or  evicted  by  one  that  had  an  elder 
title. 

Co.  5. 78.  If  Qne  doth  covenant  to  enter  into  bond  for  the  quiet 

enjoying  of  land,  and  doth  not  say  what  bond ;  in  this 
case  it  shall  be  taken  to  be  a  bond  of  so  much  as  the  land 
to  be  enjoyed  is  worth. 

Fits.  Covenant      A  warranty  in  a  lease  for  years  shall  be  taken  for  s 

Ji.  iee  before,  covenant  for  quiet  enjoying. 

7  E.  4. 6.  Bro.       If  one  covenant  with  another  to  acquit  him  of  all  charges  To  free  fiDin 

print,  164.       issuing  out  of  the  land,  and  after  by  parliament  the  tenth  incnmbnuacef 

part  of  the  value,  out  of  the  issues  of  all  lands,  are  given  "*''  chargei. 
to  the  king ;  in  this  case  it  seems  the  covenant  shall  not 
extend  to  this.  But  if  ^e  parliament  had  given  the  tentli 
part  exituum  terrca ;  the  covenant  would  have  extended  to 
this  as  well  as  to  rents,  commons,  and  such  like  things, 
wherewith  the  land  is  charged. 

Oi.  S.  19.  If  ^,  covenant  with  B,  to  make  such  assurance,  or  such  To  make  as- 

fnrthtr  assurance  of  land  as  the  counsel  learned  in  the  law  lurancet  of 
of  S.  shall  advise ;  in  this  case  albeit  B.  be  learned  in  the  ^^^* 
law  himself,  yet  he  may  not  devise  this  assurance,  but 

-^-~^^ ' irr    I   I     I  __±        11 -  -  _■■■  I  r   ■ 

(i)  Though  it  was  formerty  held,  that  an  nnaaalified  covenant  for  quiet  enjoyment,  extended  to  «f<ry, 
eviction,  as  weU  by  persons  witiiont  title  as  by  those  who  had  title,  {Mountford  v.  Caiesby^  Dyer  5S8.) 
yet  it  seems  now  to  be  settled,  (and  it  is  conceived  properlv)  that  such  a  covenant  shall  not  ex^nd  to 
a  tortioug  eviction,  or  eviction  by  a  person  without  title  ;  for  if  the  purchaser  is  tortioiisly  evicted  be 
does  not  thereby  loose  the  estate,  for  he  has  his  remedy  at  law  and  may  recovf-r  the  property.  Dudley 
V.  FoUiot,  3  T.  R.  584.  Noble  v.  Smith,  1  H.  Blackst.  34.  and  see  2  Saund.  Kep.  by  WiUiams,  178  a. 
note  8.  and  181  a.  note  10.  But  where  the  covenant  is  for  quiet  eiijuymciit  against  a  particular  person 
by  name,  there  it  is  held  that  the  covenant  extends  even  to  a  tortious  eviction  by  such  penon.  Hayne^ 
V*  Biickerstaffe^  Vangh.  118.    Fortter  v.  Mapes,  Cre.  £Uz.  212.    1  Bol.  Abr.  430,  pi.  13. 

(fc)  See  last  note. 

(l)  For  the  construe tiou  of  the  words  in  a  cov«nant  notwUksianding  any  acl  done  hy  the  coreuawtMrf  Ace. 
See  Vin.  Abr.  Covenant  (T.)  Cro.Jac.235.  Pnctnr  ^r.  Johnson,  and  also  see  iufra,  page  160, 
fiote  (q),  as  to  the  dependancy  and  iudependancy  of  co Tenants.  • 

•  some 
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lome  other  learned  in  the  law  mast  advise^  otherwise  A. 
h  not  boQiid  to  make  it  (»). 

And  if  A,  coyenant  with  F.  to  make  sach  aMurance  of  Co.  5. 19.  ft. 
land  by  a  day,  as  B,  or  his  heirs  shall  devise ;  in  this  case  Dier  56i.  wM 
B.  or  his  heirs  most  first  devise  the  assurance,  before  A.  Cl/ mI^ 
ia  bound  to  do  any  Uiing.    And  therefore  if  one  sell  land         !«■••"• 
for  money,  and  the  vendee  doth  covenant  to  make  back 
to  the  vendor  and  his  heirs,  such  assurance  of  the  land  as 
the  counsel  of  the  vendor  shall  devise,  ^vithiu  one  year, 
provided  that  if  the  vendee  make  default  in  the  assurance, 
then  if  he  do  not  pay  twenty  pounds  to  the  vendor,  that' 
then  the  vendee  shall  stand  seised  to  the  use  of  him  and 
his  heirs ;  and  the  vendor  tender  no  assurance,  and  the 
twenty  pounds  is  not  paid ;  in  this  case  the  land  is  in  the 
▼endee  freed  from  the  covenant.     And  therefore  in  these 
and  such  like  cases,  where  a  man  is  to  make  such  assur- 
ance, as  A.  or  his  heirs,  or  their  counsel  shall  devise;  A. 
or  his  heirs  most  take  care  that  in  time  they  have  an  as- 
surance reasonably  drawn  and  ready  to  be  sealed »  and  to 
tender  it  to  him  tJiat  is  to  seal  it,  for  until  then  there  can 
be  no  breach  of  covenant  (n).    But  if  A.  he  bound  to  make 
a  feoffment,  lease,  or  other  assurance  of  land  to  B,  by  a 
day ;  in  this  case  B.  need  not  to  demand  it  or  tender  the 
assurance,  for  A.  at  his  peril  must   do  it,  otherwise   he 
doth   break   his  covenant.      *  And  yet  if  in  this  case  B.  aTria.  soJce. 
do  get  the  assurance  drawn,  and  tender  it  to  A,  it  seems  B.  R.  Steed  «w 
•P,  168,     A»  is  bound  to  seal  it,  or  *  otherwise  he  doth  break  his  Spike. 

covenant  fAnd  if  the  case  be  so  that  A.  is  bound  to  tCo.6.so.ftv 
make  such  assurance  to  B.  by  a  day,  at  the  costs  of  B, 
in  this  case  A.  must  do  the  first  act,  viz.  notify  to  B, 
what  manner  of  assurance  he  will  make,  that  he  may 
know  what  money  to  tender;  and  when  the  money  is 
tendered.  A,  must  see  that  he  do  make  the  assurance  ac- 
cordingly at  his  peril ;  and  if  he  full  in  either  of  these, 
the  covenant  is  broken  (o). 

If  A,  be  bound  to  make  such  assurance  to  J?,  as  by  the  Co.5.20»- 
counsel  learned  of  B,  upon  request  made  shall  be  devised : 
in  this  case  it  is  sufiicient  if  the  advice  be  given  to  B,  and 
that  he  do  make  it  known  to  A,  and  it  is  not  needful  it  be 
given  to  A,  immediately.    And  if  A.  covenant  with  B,  to  p|^  ^^^ 
make  such  assurance  to  B.  as  /.  S,  shall  devise,  and  /.  S.  Co.  s.  3.* 
doth  devise  a  reasonable  deed  of  bargain  and  sale,  and 
be  tender  it  to  A.  to  seal;  in  this  case  A,  is   bound  to 
seal  it  presently,    and  he  shall  not  have  time  to  advise 

_  •« 

(m)  As  to  covenants  to  make  siich  asuarance  as  connsel  shall  advise ;  to  make  assurance  generally  i 
and  fy  forlher  assorance,  see  fully  in  Vin.  Abr.  Covenant  (W.)  (G.  a.)  1  Wood.  417.  Glib.  Covenant, 
209. 9f  6.  Cro.  Jac.  251.  and  see  infra,  page  177,  note  (dj,  on  the  subject  of  the  usual  claim  of  cove- 
nante  for  the  title. 

{%)  Bnt  in  the  case  of  a  contract  for  the  purchase  of  an  estate,  the  circnmstance  of  the  conveyance 
not  being  made  by  the  day  stipulated  in  the  contract,  does  not,  generally  speaking,  annul  the  contract 
in  eouity,  unless  the  time,  as  it  is  tenned,  it  rf  the  euence  nfthe  contract.  But  for  further  information 
*"  "»"  ""bject,  see  Mr.  Suffden*^  Vendors  and  Purchasers,  oth  ed.  pages  328  and  346. 

(o)  Except  where  there  is  an  express  stipulation  that  the  vendor  shall  prepare  the  conveyance,  it 
seems  to  be  now  settled,  that  the  purchaser  must  prepare  it  and  tender  it  to  the  vendor  for  execntioa 
before  he  can  bring  an  action  or  -file  a  bill  for  non-performance  of  the  contract.  Sugd.  Vend. and 
nrch.  5tb  edit,  216.  And  it  would  be  the  same,  it  is  presumed,  even  where  the  vendor  may  have 
stipulated  to  be  at  the  ^xpence  of  the  conveyance. 

with 
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with  his  oonnsel  upon  the  deed ;  but  if  ha  be  illiterate 
and  cannot  read  the  deed,  he  may  refuse  and  delay  to 
seal  it  until  he  can  get  some  body  to  read  it,  which  he 
most  do  as  soon  as  he  can.  And  if  one  be  bound  by 
covenant  to  make  an  assurance  upon  request :  the  cove* 
nantee  must  request,  and  tender  an  assurance  also,  and 
>  he  must  tender  such  a  one  also  as  is  reasonable,  otherwise 
the  covenant  will  not  be  broken  by  the  refusal  or  neglect 
to  do  it:  as  if  one  be  bound  to  make  a  feoffment  to  A. 
npon  request;  in  this  case  il.  must  get  a  naked  deed  of 
feoifment  drawn  without  warranty  or  covenants,  and  tender 
it.  And  if  the  covenant  be  to  make  such  a  lease  as 
the  former;  in  this  case  the  second  lease  must  not  differ 
from  the  former,  and  if  it  do,  the  party  is  not  bound  to 
seal  it. 
Hil.  If  one  covenant  to  levy  a  fine  at  the  next  assises  for 

r  Jac.  Co.  B,     thirteen  years  extunc;  this  shall  he  taken  from  the  time  of 

the  fine  levied,  and  not  from  the  time  of  the  covenant  (p). 

Adjndged  in  If  one  bargain  to  sell  land  to  me  by  deed  indented,  and 

airJo.  Bref*    before  the  inrolment  of  the  deed  I  do  covenant  with  /.  & 

to  convey  all  the  land  whereof  I  am  seised,  and  to  do  this 
before  such  a  day,  and  before  the  day  the  deed  is  inroUed; 
in  this  case,  my  covenant  shall  not  extend  to  this  land  cou-' 
veyed  to  me  by  this  bargain  and  sale. 

pier  371.  If  if.  covenant  with  i9.  that  in  consideration  of  a  mar- 

riage between  the  son  of  A.  and  sister  of  J?,  that  he,  at  the 
costs  of  his  son,  and  by  his  sufficient  deed,  will  before 
Easter-day  assure  land  to  his  son,  and  B.  doth  covenant 
that  if  i4.  do  perform  this,  then  he  will  make  him  a  general 
release ;  in  this  case,  albeit  A.  be  ready,  if  the  son  do  not 
tender  the  assurance,  and  the  conveyance  is  not  made, 
B.  is  not  bound  to  make  any  release  (o). 

If 

■  ■  ■  I  ■  11  I  I        II  I  ll»il..  I  II  I  »^— ^— ^^M^.^»»^»^»^—       II  II  I       .  .III.       I  , 

(p)  lu  this  case  tbe  covpoantee  mnst  do  this  first  act,  viz.  sue  out  a  writ  of  covenant,  otherwise 
there  will  be  no  breach  of  die  covenant :  sec  supra,  page  i37,  note  (o). 

(9)  It  may  not  be  improper  in  this  place  to  take  some  notice  of  mutual  covenants  or  agreements, 
or  covenants  or  agreements  on  the  one  side,  depending  upon  the  previous  doing  of  something  on 
the  other.  Thus,  where  a  person  upon  the  marriage  of  bis  daughter  agreed  to  pay  a  poriioo  with 
her,  procuUd  the  husband  stttUd  a  joinlurt  within  a  certain  time.  The  wife  died  without  the 
jointure  having  been  settled :  After  her  death  the  husband  brought  a  bill  for  the  portion ;  but  the 
court  dismissed  the  bill ;  and  00  the  ground  that  he  had  not  per/onned  the  condition.  CoU.  Cheeke's  case^ 
cited  1  Vem.  69.  (Reported  in  Cas.  temp.  Finch,  99,  by  the  name  of  Chttke  v.  Usle.^  And  though 
the  wife  died  long  before  tbe  expiration  of  the  period  within  wliich  the  jointure  was  to  be  settled,  yet 
that  circumstance  was  held  not  to  make  any  difference.  Indeed,  when  it  is  considered  that  the  pay* 
Bent  of  the  portion  was  to  depend  npon  tbe  previous  settling  qfthe  jointure ;  (which,  as  tlie  event  had 
happened,  could  never  be  settled)  it  seems  impossible  to  say  that  it  could  make  any. 

Where,  however,  the  condition  is  complied  with,  or  where  the  covenant  on  the  one  side  haa  been 
actually  performed,  it  can  hardly  be  necessary  to  observe,  tiiat  the  covenant  on  the  other  mnst  be 
performed  also.  Rhodes  v.  Thorntouj  Cas.  temp.  Finch,  130.  Otwuy  v.  Brtdthwaite^  Cas.  temp.  Fincby 
4a5«  And  if  the  performance  on  the  one  side  is  even  after  the  time  agreed  uptm ;  a  performance  4m 
tbe  other  will,  generally  speaking,  be  enforced.  Radcliffc  v.  Warrington^  It  Ves.  535,  Setom  v.  Slais^ 
7  Vea.  «73. 

But  where  there  has  been  only  a  parf  compliance  with  tbe  condition ;  there  the  performance  on  the 
other  side  will  not  be  enforced ;  or  at  least  not  enforced  in  toto, — To  afford  a  right  to  a  fuU  perfornn 
ance  on  the  other  side,  ihere  must  be  a /a//  compliance  witli  the  cundition.  Prec.  in  Cha.  186*  But  it 
jaay  be  inferred,  fron)  what  was  said  by  the  Master  of  the  KoUs  in  the  case  of  BasksroiUe  v.  Gore^ 
(and  lee  Powell  v.  Pillett,  Gilb.  £q.  Cas.  188.)  that  if  the  condition  is  in  part  performed,  thsLtthere  there 
laast  be  a  proportionable  performance  on  tlie  other  side  j  and  this  seems  to  be  nothing  more  than  what 
|s  ffir  aad  reasooable.   [Though  query  whether  tbe  party  in  such  a  case  must  not  l>e  left  to  his  rcmelK  • 

at ' 


To  repair  the        ^  ^^  coTeBant  to  kec|p  and  leave  a  hooaa  ia  Vk6  umB,  f^ti.  Cmw^ 
boue.  or  aa  good  plight^  as  it  was  at  the  time  of  the  naking  of  nant  4. 

tha 


at  law;  it  being  held,  that  courts  of  equity  cannot  execute  an  agreement  in  part ;  as  that,  in  e!ffec^ 
tronld  amount  to  an  assessing  of  damages;  whkh  courts  of  equity  have  no  power  to  do.  S«e  fiftax. 
hi  Eq.  pace  6,  in  note,  and  S  Atk.  189.] 

It  would  apnear,  however,  that  if  there  has  been  a  pari  performance  ou  the  one  side,  and  »  per- 
fomiance  of  the  residne  is  rendered  impossible  by  the  act  of  God  ;  tliat  in  some  caK>s  so  circ«ni»taiiccd 
there  must  be  an  entire  performance  on  the  other  side.  As  if  the  condition  is  to  make  a  jointure 
a|M>n  the  wife,  and  also  a  settlement  upon  the  issue.  Here,  altbouph  the  wife  should  die  before  the 
Jointure  is  settled,  yet  if  she  leaves  issue,  mid  the  tettUmewt  is  made  upon  them,  the  covenant  on  the 
other  side  mutt  be  performed.  See  Urd  Fecersham  v.  Wateon^  Cas.  Temp.  Finch,  445.  And  sec  9riam 
f .  MeredUhy  Prec.  in  Cha.  ;U«. 

But  although  the  condition  t«  in  pert  performed,  and  although  the  performance  of  the  remainder 
hecomes  impossible  by  the  act  qf  God,  yet  if  the  parly ,  trho  has  in  purf  perfaraud  the  conditiomj  remtmim 
In  etatu  ^ uo,  a  performance  on  the  other  side  will  not  be  enforced.  Thus,  where  the  intended  bos* 
hand  covenanted  (amongst  other  things)  to  settle  the  manor  oi^Holdenby  upon  the  wife  and  issue  of  the 
marriage,  and  the  wife's  father  covenanted,  that  afte r  tbe  hnsband  had  settled  ^810  a-year  on  Iba 
'•rife,  that  he  (the  fatlier)  would  make  certain  settlements  mentioned  in  the  articles.  The  iDurri^ge 
took  effect,  and  the  wife  died  without  issue.  The.ho:«baiid  settled  Wq  manor  of  Holdenby,  but  did  uot 
perform  any  otlier  part  of  the  agreement,  and  after  lib  wife's  death  lie  brouglit  a  bill  in  equity  against 
the  heir  at  Uw  of  her  father,  for  a  specitic  performance  of  the  faUier^s  part  of  the  agreement.  The 
eourt  however  dismissed  the  bill;  and  on  the  ground,  as  would  appear,  that  tlie  husband  was  ineiaiu 
«ao;  for  although  he  had  settled  the  manor  ofHoldenby,  yet  as  his  wife  died  before  him,  and  vrltbofit 
issue,  he  was  in  the  very  same  sitnatiou,  even  with  respect  to  it,  as  if  the  settlement  had  never  hrcn 
Blade.  See  the  Earl  of  Feversham  t.  fVatgmiy  nbi  sup.  [If  being  in  statu  qvo,  1%  alone  %.  ground  to  refsse 
to  execute  articles  at  the  instdncc  of  a  person  who  has  in  ;Mrrt  performed  the  condition,  there  ap- 
pears to  be  reason  to  think,  that  the  court  would  equally  refuse  its  aid,  even  where  the  condiUop 
IS  tt^^Uy  performed,  provided  the  party  performing  it  in  still  in  staiu  fic«.  It  may  be  proper*  bow- 
over,  to  observe,  that  there  is  a  case  iu  Finch's  Keports,  {Bacon  v.  Ctarkej  «44)  in  which  the  Coort 
of  Cliancery  decreed  a  specitic  performance^  where  the  plaintiff  had  performed  the  condition  ta 
ioto,  notwithstanding  be  was  in  statu  quo.] 

Although  it  is  evident,  that  eqnit>'  will  uot  enforce  the  execution  of  an  agreement,  when  something, 
•till  unperformed,  was  to  have  been  previously  done  by  the  party  seeking  its  aid  j  (except  where  there 
has  been  a  part  performance  of  the  agreement  which  does  not  leave  him  in  stutu  quo,  and  the  per- 
formance of  the  rest  is  prevented  by  Uic  act  of  God,)  yet  if  the  performance  of  the  agreement  did 
not  depend  upon  the  party  claiming  tiU  assistance  qf  the  eourty  but  upon  another  person ;  then,  uotwitb- 
standing  the  non-compliance  with  the  condition,  equity  will  enforce  a  jierformance  of  the  agerement. 
It  is  apprehended,  however,  that  the  party  claiming  the  assistance  of  the  court,  must  not  derive  hb 
claun,  either  by  descent  or  otlierwisc,  trom  the  person  who  was  to  have  performed  tlie  conditioo.  U 
he  does,  he  will  be  entitled  to  no  more  consideration,  it  is  presumed,  than  that  person  himself  wonM 
have  been.  Thus  where,  upon  the  marriage  of  Sir  Francis  Holli$  with  Ljucy  Carr,  Sir  Robert  Carr, 
her  Ather,  agreed  that  Sir  Francis  shonld  have  <£ 6000  with  her ;  and  Lord  iloUisifivc  Francis's  fatlier) 
agreed  to  settle  a  jointure  upon  the  lady.  The  marriage  took  place,  and  the  wite  died  without  issue 
before  the  portion  was  paid  or  the  jointure  settled.  Sir  Francis  HoUis  brought  a  bill  for  h&  wife's 
fortune  against  her  fatlier,  who  contended  it  ought  not  to  be  paid,  because  it  was  to  be  in  cooaidera- 
tion  of  tiie  jointure  agreed  to  be  settled  by  the  plaintifl's  father,  but  which  was  never  done,  and  coald 
not  then  be  done.  But  the  court  decreed  in  favour  of  the  plaintiff,  observing  that  h\9  father  not  having 
aettled  tlie  jointure,  was  not  his,  the  pUuntiff*s  fault.  HoUisy.Carr,  Ca.  Temp.  Finch,  261.  And 
see  Perkins  v.  Thomton,  cited  l  Ves.  377. 

And  upon  the  same  principle,  if  the  agreement  is  to  make  a  settlement  on  the  hnsband  for  life,  vrith 
remainder  to  the  issue  of  the  marriage,  upon  condition  of  the  husband  settling  a  jointure,  &c.  Here, 
though  the  non-compliance  with  the  condition  might  be  a  good  reason  for  not  performing  the  aerceiueat 
ta  fswntr  of  the  hu^mnd ;  yet,  it  b  presumed,  it  would  be  none  for  not  performiuff  them  in  favour  of 
the  issue.  Lord  Hardwicke  appears  to  have  expressed  himself  to  this  effect  in  the  case  of  Harvey  v. 
Ashiey,  (3  Atk.  611,  and  see  Lard  Feversham  v.  fVatsony  Cas.  Temp.  Finch,  44? ;)  where  he  said,  that  the 
non-performance  on  one  part  was  no  impediment  to  the  children  recovering  the  full  benefit  of  the  set- 
tlement. And  in  the  case  of  Crqfton  v.  Orm^,  (2  Scho.  &  Lef.  Rep.  602.)  Lord  Redesdale  seems  to 
have  been  of  the  same  opinion. 

If,  however,  the  person  against  whom  a  performance  of  the  covenant  or  agreement  is  sought  lost  to 
have  derived  a  benefit  from  the  performance  of  the  condition,  but  which,  owing  to  the  non-performance  of 
the  condition,  he  has  not  derived ;  there,  it  would  appear,  a  performance  on  the  other  side  will  not  be 
enforced,  eveu  at  the  instance  of  the  children. 

Thus,  where  marriage  articles  were  entered  into,  by  which  it  was  agreed,  lh.:t  the  husband's  estste 
should  be  settled  upon  the  wife  for  her  jointurei  then,  as  to  part,  for  sccurinc  younger  children's  por- 
tions; then,  as  to  the  whole,  in  strict  settlement.    It  was  agreed|  that  the  wife's  fortune  should  remit 

witfc 
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the  tease ;  in  this  case  the  ordinary  and  natural  decay  of  it 
is  no  breach  of  •  the  covenant ;  but  the  covenantor  is  hereby     •  p.  1119. 
bonnd  to  do  his  best  to  keep  it  in  the  same  plight,  and 
therefore  to  keep  it  covered,  &c.  (r). 
Mer  19.  If  the  words  of  a  covenant  be  [that  the  lessee  shall  have  For  the  fasfing 

•    thorns  by  the  assignment  of  the  lessor,  and  necessary  fuel  of  houseboo^ 
also ;]  it  seems  by  this,  that  there  most  be  an  assignment  ^^* 
of  the  fuel  as  well  as  of  the  thorns. 
E>ier  19,  SO.  If  the  lessor  covenant  with  his  lessee,  that  he  shall  have 

sufficient  hedgeboot  by  assignment  of  the  bailiff  of  the 
lessor;  in  this  case  and  by  this,  the  lessee  is  not  restrained' 
from  that  liberty  that  the  law  doth  give  him,  and  therefore 
that  he  may  take  without  assignment :  but  if  the  words  be 
negative^  that  he  shall  not  take  without  assignment,  or 
that  he  shall  take  by  assignment,  and  not  otherwise,  con^ 
tra  (s). 
^Mn.  «t  Jac.         If  A,  doth  covenant  with  B.  that  whereas  a  marriage  is  To  convey 
S.  R.  George    intended  to  be  solemnized  between  A.  and  C.  the  daughter  lands  of  the 
««niu  Lane,      ^^j^    ^^  ^^  ^^^^^^  ^^^  fourteenth  day  of  August  next,  and  «n«Mi  ^ 

whereas  the  said  i9.  hath  paid  to  the  saidil.  a  thousand 
pounds  for  portion,  &c.  the  said  A.  in  consideration  there- 
of, doth  covenant  with  B.  that  he,  within  one  year  of  the 

^rith  trustees  natil  the  settlement  was  made,  and  then  lo  be  applied  in  discharging  incumbrarces  upo« 

tbe  husband's  estate,  and  the  surplus  for  the  husband  absolutely.    The  marriaee  took  effect;  the 

iiQsband  died  leaving  issue  by  his  wife,  but  without  making  any  settlement ;  indeed,  it  appeared  that 

be  had  no  estate  to  settle.    The  husband  having  made  no  settlement,  the  wife,  after  hb  death,  filed  a 

bill  against  the  trusters,  for  the  repayment  of  her  fortune.     As  it  had  been  agreed^  that  it  shonld  be 

laid  out  in  diseliarginj*  incumbranres  npon  the  husbantrs  estate,  which  was  to  have  been  settled  for 

the  benefit  of  the  children,  the  children  insisted  upon  being  purchasers  of  an  interest  in  it,  notwit^ 

•tanding  no  settlement  had  been  made  Ity  their  father.    Lord  Hardwkke^  however,  held  that  th^  were 

not  entitled  to  any  part  of  it :  and  his  Lordship  observed,  that  no  conrt  of  justice  could  take  the  fortune 

from  the  mother,  unltis  she  had  the  settlement  agreed  for  her  benefit.   See  Pyke  v.  Pyke,  1  Ves.  376.    The 

•onodness,  however,  of  this  decision  is  perhaps  doubtful,  and  its  authority  is  the  more  open  tO  do.ub^ 

in  coaseooence  of  what  was  said  by  Lord  Redetdale  in  the  above  noticed  case  of  Cr^9n  v.  OjFV^sbyz 

His  Lordship  observes,  **  if  a  woman  npon  her  marriage,  contracts  for  the  scttleiQentX)f  her  estate  i^ 

-**.«  cerUm  wav,  by  which  the  ktubund  is  to  gain  a  benefit ;  and  he  contracts  to  make  a  settlement,  and 

'she  appears  not  to  hate  the  estate  she  cimtracted  to  settle,  the  object  of  that  contract  being  to  give  a 

'larger  settlement  to  her;  that  might  be  a  case  in  which  the  wife  sho?ild  not  be  allowed  to  have  the 

■  benefit  of  the  husband's  contract;  but  thatwtmld  not  affect  the  ehHdre)!,  they  must  hate  the  estate^ 

*'  This  has  been  over  and  over  again  decided  on  marriage  contract  cases.'' 

It  May  here  be  observed,  ^ha^inall  these  cases,  where  the  perfcrmauce  of  the  agreement  on  one 
nde,  is  made  to  depend  upon  the  confpliancc  with  a  condition  on  the  otlicr,  that  no  action  for  damage! 
wiU  tte  at  law,  until  the  condition  has  been  complied  with. 

But  wtee  the  performance  on  one  side  is  not  made  to  depend  upon  somejlhlng  to  be  prevkmuly 
done  on  ine  other,  but  Che  stipulations  on  one  side  are  iadependtnt*  ef  those  on  the  other ;  tJktre  the 
non-performance  on  on)  side  is  no  bar  to  an  action  for  damages.  The  non-performance,  however, 
would,  it  is  apprehended,  be  a  bar  to  a  hill  in  equity  :  for  on  what  principle  of  equity  could  tlie  party 
bringing  tlie  bill  require  the  aid  of  the  court,  if  he  had  not  performed  his  part  of  clic  agreement;  9f 
atieast«  by  his  bill,  did  not  offer  to  perform  it? — The  maxim  of  equity  is,  thai  he  who  seeks  equity, 
must  do  equity.  Indeed,  although  covenant:i  or  agreements,  where  there  ^rfi  stipulations  on  both  sidesy 
may  in  furm  5>r  in  words  be  independent  of  each  other,  yet  it  must  be  evident  that  in  substance  they 
Mtt  not  so;  for  no  one  can  doubt  but  that  the  covenant  on  one  side  was  the  motive  or  imiucement 
to  -that  on  the  other;  and  therefore  equity,  which  regards  the  substance  and  not  the  mefe  form  of 
the  thin^,  wiU,  it  is  conceived,  regard  such  covenants  exactly  in  the  same  light  as  if  th^y  were  actu- 
ally c9ndi/ioaa2  or  dependent  in  words, 

(r)  See  acoordinglv,  in  Gilb.  Covenants,  149 ;  and  see  more  amply  how  covenants,  tp  rcpa|r  $1)^1  l)e 
eipoanded.  Pinch  Hep.  86.  Laa^  v.  Norris,  1  Burr.  ^87.  1  WUs.  Kep.  pt.  1.  p.  75>    * 
(s)  8ee  accordingly  Sherewood  v.  Nonnes^s  casCy  1  Leon.  350. 


At 


At 


*  In  a  note  of  the  late  Mr.  Serjeant  Williams,  to  Saunders's  Report*  {k^  reader  w^^  ^nd  th^  flia* 
tiiietions  between  the  dependency  and  independency  of  covenants  ay  ^i  agreements,  taken  wltn  that 
iccoracy  and  ability,  for  which  the  lea  rned  Editor  was  so  eminently  4is|  loKnished.  See  Finch  v.  frwin^ 
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That  if  the 
leasee  selly  the 
lessor  shall 
have  the  first 
refusa). 


To  do  nam 
thing  for 
Mttcr, 
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Hurt  the  lexsee 
abell  have  the 


Attignees. 


daj  of  the  marriage^  will  assure  lands  of  the  rafaie  of  ibar 
hundred  fonrnds  per  annum;  in  this  case  albeit  the  mar- 
riage be  not  on  or  before  that  day,  jet  the  covenant  must 
be  performed  (/). 

if  one  make  a  lease  for. years  of  a  manor,  and  coTenant  Per  JiMiloe 
that  the  lessee  shall  make  estates  for  life  or  years,  and  Bridgnan. 
that  they  shall  be  good ;  in  tiiis  case,  it  seems  this  cove^ 
nant  shall  not  be  taken  to  enable  the  lessee  to  make  estates 
for  a  longer  time  than  his  estate  will  bear. 

If  the  lessee  covenant  with  the  lessor,  that  if  the  lessee  Dtei- 15* 
be  minded  to  sell  his  estate,  the  lessor  shall  have  the  first 
refusal  (ti) ;  in  this  case  when  the  lessee  is  minded  to  sell, 
he  need  do  no  more  bat  acquaint  the  lessor  with  his  purpose^ 
and  know  his  mind,  and  if  he  do  not  answer  him  presently, 
he  may  sell  it  to  whom  he  will :  and  if  the  covenant  be 
further,  that  the  lessor  shall  give  as  much  as  another  will, 
the  lessee  must  tell  him  what  another  doth  'oflfer  him,  and 
ask  him  whether  he  will  give  so  much,  and  if  he  refuse, 
or  do  not  accept  it  presently,  the  lessee  may  sell  to  whom 
he  will. 

If  one  covenant  to  serve  me  ayear,  and  I  covenant  to  Co.  ssp^r  LtC 
pay  him  ten  pounds  for  it :    in  tliis  case  albeit  he  do  not  toy  Dier^?], 
serve  me,  yet  I  must  pay  him  the  ten  pounds.  But  if  1  co-  J? **^d  ^  ^^^' 
Tenant  wiUi  him  to  pay  him  ten  poimds  if  he  serve  me  a     ^'    ' 
year,  caiUra,  for  in  this  case  I  am  not  bound  to  pay  bim 
the  money  unless  he  serve  me  a-year.     So  if  one  covenant 
to  make  new  pales  so  as  he  may  have  the  old,  iu  this  case 
it  seems  he  is  not  bound  to  make  the  new  pales  unless  he 
may  have  the  old  pales.     So  if  one  covenant  to  pay  money 
for  service,  counsel,  or  the  like,   or  covenant  to  marry 
one's  daughter,  or  make  ah  estate,  and  the  covenant  is 
penned  conditionally,  and  *  so  as  one  thing  is  the  cause  of 
another,  and  it  is  not  set  down  by  mutual  and  reciprocal 
covenants  (to) ;  in  all  these  cases,  if  the  cause,  or  conditiour 
be  not  observed,  the  covenant  shall  not  be  performed. 

If  one  make  a  lease  for  ten  years,  and  covenant  that  if  Co.  i.  f44« 
the  lessee  pay  him  ten  pounds  within  the  ten  years  that  he 
shall  have  the  fee  simple,  and  the  lessee  surrender  his 
estate  within  the  time ;  in  this  case,  if  tb^  lessee  pay  the 
money,  the  lessor  is  bound  to  make  the  fee  simple  to 
him  (ar).  But  if  the  words  of  the  covenant  be,  that  if  he 
pay  him  teni  pounds  within  the  term,  he  shall  have  the  fee,' 
and  the  lessee  surrender  his  term,  and  then  pay  the  ten 
pounds ;  in  this  case  the  lessor  is  not  bound  to  make  the 
fee  simple,  for  it  was  not  paid  within  the  term. 

If  one  covenant  to  do  a  thing  to  /.  S.  or  his  assigns,  or  fr  H.  8.  r. 
to/.  S.  and  his  assigns  by  a  day,  and  before  the  day/.  S* 


1*^ 


.  0)  Set  Treatise  on  Marriage  Settlements,  page  449,  on  the  sttbject  of  covenants  or  agreemenU  ttf 
settle  lands  of  a  certain  annnal  value. 

(u)  See  nipra,  page  161,  note  (c). 

iw)  See  page  168,  note  (q),  on  the  subject  of  dependant  or  mntna!  coTPnants. 

(x)  It  is  only  in  eouHy  that  he  U  bound  to  do  so ;  for  at  law,  if  there  was  a  breach  of  the  corenaot, 

«>venantec  conld  only  recover  daraapcs :  And  if  the  covenantor  should  have  sold  the  estate  to  a 

purchaser  for  avalaableconsittierationwiiboat  notice  of  the  covenant  before  any  bill  was  filed  fora 

specific  peHbrmance,  in  that  caSe  the  covenantee  could  have  no  remedy  in  equity;'  and  hia  only  remedy 

eeald  be  by  an  action  for  damagV«- 

die; 
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die ;  in  this  case  it  must  be  done  to  his  assigns  if  he  be^ 
fore  the  day  name  any  assignee,  and  if  he  do  not^  it  mast 
be  done  to  his  executor  or  administrator  which  is  an  as- 
signee in  law  (y).  See  more  in  Condition^  numb,  8.  ObHga- 
tioH,  7. 
1>}er  90S.  If  one  be  seised  of  land  in  fee,  or  possessed  of  a  term  7.  When  a  c»» 

Co.  9. 60.  Qf  years,  and  he  doth  alien  it,  and  supposing  he  hath  a  ^^"*'h  u^ 

good  estate,  he  doth  covenant  that  he  is  lawfully  seised  or  gaj/ *<>*  ^ 
possessed,  or  that  he  hath  a  good  estate,  or  that  he  is  able  broken:  and 
to  make  such  an  alienation,  &c.  apd  in  truth  he  hath  not,  wben  noti  and 
but  some  other  hath  an  estate  in  it  before ;  in  this  case  the  ^^^• 
Adjudged  Sir    covenant  is  broken  as  soon  as  it  is  made  (z).     And  if  I  Tbat  the  cove- 
PeraJl  Broca'i   bargain  and  sell  land,  by  deed  indented,  to  i9.  and  before  nantorUacitad 
^~- *••  ^-       the  deed  is  inrolled,  I  grant  the  same  land  to  C.  and  cove-  ^^^ 

nant  that  I  am  seised  of  a  good  estate  of  it  in  fee,  and       * 
after  the  deed  is  inrolled;  in  this  case  the  covenant  is 
broken  (a). 
Micb.  8Jbc.         If  il.  let  land  to  B.  and  covenant  that  he  shall  quietly  For  qniat  tn* 
©'"'sM**'       enjoy  it  without  the  let  of  any  person  whatsoever,  and  A.  j«yin«' 
P.*  N.  b/i45.    ^'™self,  or  any  other  person  that  hath  any  title  to  the  land 
S6  H.  8.  3.        hy  or  under  him,  as  if  ho  make  a  lease  of  it,  or  grant  a 
Hil.  59  Eltz.      rent  out  of  it  to  another,  or  any  other  person  that  hatli 
^'  ^'  Conic'a     any  title  to  the  land,  albeit  it  be  not  by  or  under  i4.  as  if 
Co^nant'ls      -4.  were  a  disseisor,  and  the  disseisee  do  enter  or  disturb 
Bro»  Covenant  -^^  '^^  ^^  these  cases  the  covenant  is  broken  (b).    And  so 
40*  also  is  the  law  deemed  to  be  by  some  in  case  of  covenant 

in  deed  for  quiet  enjoying;,  where  a  stranger  or  one  that 
hath  no  title  to  the  land  doth  enter  or  disturb  B,  (c).  But 
etherwii^e  it  is  in  case  of  covenant  in  law  for  quiet  enjoy- 
ing ;  for  in  this  case  if  a  stranger  that  hath  no  title  to  the 
land  doth  enter  or  disturb  the  lessee,  this  is  no  breach  of 
the  covenant  in  law.  And  in  all  cases  where  any  person 
hath  title,  the  covenant  is  not  broken  until  some  entry  or 
other  actual  disturbance  be  made  by  him.  upon  his  title, 
to  Jae.  Bro.  If  a  man  make  a  lease 'of  laud,  and  after  make  a  feoff- 

^••«»n*  ''•       ment  of  •  the  same  land,  and  the  feoffee  doth  disturb  the      •  P.  171. 

lessee;  in  this  case  it  hath  been  said  this  is  a  breach    of 
the  covenant  for  quiet  enjoying.     Sed  qner:.. 


(y)  If  the  covenant,  in  the  ca«e  pnt  in  the  text,  wa<i  to  convey  an  estate  in  fee  simple,  the  word 
JkdfY,  it  U  preMuncd,  wonld  be  comidered  to  ha\e  been  omitted  by  mistake,  and  the  iieir  would  be 
die  person  entitled  to  call  for  the  conveyance.  See  supra,  page  83,  note  (d),  on  the  subject  of 
supplying  mistakes  and  omisi^ions,  hy  construction. 

(z)  And  if  two  men  npun  sale  of  their  wives  land^  covenant  that  they  and  their  wives  have  t^ood 
right  to  convey;  if  one  of  the  women  is  under  aze,  it  is  a  breach  ;  for  Ahe  has  not  the  power  to  con- 
vey arcordinji;  to  the  covenant.  Nash  v.  Ashton,  Sir  T.  Jones,  195.  But  no'cansc  af  action  arises  in 
such  a  case  as  the  above,  till  the  parchaser  is  disturbed  in  the  enjoyment  of  the  laad;  or  in  other 
words,  till  he  is  so  disturbed  he  would  obtain  no  damages  in  an  action  brought  upon  the  covenant. 

(a)  Sec  more  fully  as  to  the  covenant  that  grantor  is  seised  in  fee,  ^^c.  infra,  page  177,  note  (d),  and 
Vln.  Abr.  Covenant  (Y.)  Parols  (D.)  pi.  4.    Cro.  Jac.  369.    3  Lev.  46. 

{V)  Lessor  covenanted  that  lessee,  paying  the  rent  and  performing  the  cotenants,  should  qvietly  C'moy, 
The  breach  assigned  was  a  disturbance  by  the  le&«or,  who  pleaded  that  till  such  a  time  the  plaiuiin  did  * 
qnietly  enjoy,  bnt  then  he  cat  down  wood,  whic!i  was  contrary  to  his  covenant,  and  then,  and  not 
before,  defendant  entered ;  and  so  by  plaintiff's  not  performing  his  covenant  the  defendant's  cove- 
nant ceased  to  oblige  him ;  whcreunto  plaintiff  demurred. — The  question  was,  whether  the  defcndant'a 
covenant  was  conditional  or  not  >  And  judgment  was  given  for  the  plaintiff  that  the  covenant  was  aal 
conditional :  Hays  v.  Bickerstagfe,  9  Mod.  3j.  On  the  subject  of  conditional  or  dependant  cove* 
•ants,  see  tnpra,  page  168,  note  (q). 

(e)  See  snpra,  page  166,  note(t),  on  the  subject  of  tortious  eviction,  or  eviction  hyn  stranger. 

If 
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If  a  man  purehase  land  to  him  and  his  wife  and  his  heirs  Hit.  to  Jac 
in  fee,  and  then  make  a  lease  for  years  of  it  to  7.  S.  and  adjudged  B.R. 
co?enant  for  him,  his  executors  and  assigns,  that  the  les-  Lad*s^^"* 
see,  his  executors  and  assigns,  shall  quietly  hold  and  enjoy  i^n.^   ^^ 
the  premises  without  the  let  of  the  lessor,  his  heirs  or 
assigns,  or  any  other  person  by  or  through  his  or  their 
means,  title  or  procurement,  and  after  the  lessor  doth  die, 
and  his  wife  doth  enter  and  disturb ;  in  this  case  and  by 
thb  means  the  covenant  is  broken  {d).    And  so  it  is  also,  Swan'i  case, 
if  ^.  purchase  land  of  J9.  to  have  and  to  hold  to  A.  for  life,  M.  7  &  8  Elijb 
the  remainder  to  C  the  son  of  ^.  in  tail,  and  after  J.  doth 
make  a  lease  of  this  land  to  D.  for  years,  and  doth  covenant 
for  the  quiet  enjoying  as  in  the  last  case,  and  then  he 
dieth,  and  then  C.  doth  oust  the  lessee ;  in  this  case  this 
was  held  to  be  no  breach  of  the  covenant  (e).    So  likewise  Dier  4f . 
if  A,  he  seised  of  white  acre  in  fee,  and  take  to  wife  B,  w  H.  8. 3. 
and  then  make  a  lease  of  it  to  C,  with  such  a  covenant  as  *i^g  Covfawl 
before  for  the  quiet  enjoying,  and  then  A.  doth  die,  and 
after i?.  doth  recover  dower;    by  this  the  covenant  is 
broken,  and  yet  if  the  mother  of  ^«  recover  dower  and 
oust  the  lessee,  contra.    So  also  if  a  tenant  in  tail  doth 
make  a  lease  with  such  a  covenant,  and  liis  issue  doth  dis« 
turb  the  lessee;  this  is  no  breach  of  the  covenant.    And 
yet  if  the  lessor  be  the  cause  of  the  gift  in  tail,  or  procure 
the  disturbance,  this  may  be  a  breacli  of  the  covenant. 
And  so  also  it  is  where  a  mlna  is  seised  of  land  in  fee,  and 
he  doth  make  a  lease  with  such  a  covenant,  and  afterwards 
he  doth  die,  and  then  his  heir  is  in  ward  by  reason  of  a 
tenure,  and  hereby  the  lessee  is  disturbed ;  it  seems  this  is 
no  breach  of  the  covenant. 

If  one  covenant  that  the  wife  he  is  about  to  marry  shall  Curia.  B.  R. 
quietly  enjoy  all  her  goods,  and  that  the  covenantee  shall  Paic.  d  Car. 
take  it  into  his  possession,  and  the  husband  doth  only  take  ^'*o'**«'»  case, 
the  goods  and  keep  them  in  his  possession;  this  is  no 
breach  of  the  covenant. 

If  a  covenant  be  for  the  quiet  enjoying  against  all  per-  Adjndged  Hit 
sons  but  the  king  and  his  successors ;  and  the  patentee  of  ^  *^-  ^^^ 
the  king  do  disturb ;  this  is  a  breach  of  this  covenant.  Greenwood- 

If  two  make  a  lease,  and  covenant  that  the  lessee  shall  Adjudged 
enjoy  the  land  without  the  let  of  them  or  any  other,  and  Mich.  8  Car. 
one  of  them  alone  doth  disturb  the  lessee;  this  is  a  breach  **•  ^-  ^n^^^'"* 
of  the  covenant. 

If  a  lessee  Krant  and  assign  all  the  land  contained  in  his  Bier  s-io. 
lease  to  'A.  and  doth  covenant  with  liim  that  he  hath  not 
done  any  act  or  thing  by  which  the  grant  or  assignment 
might  be  impaired,  but  that  the  assignee  his  executors,  &c. 


(fi)  For  she  claims  by  the  means  of  the  baron,  and  she  is  therefore  within  the  covenant :  Cro.  Jac* 

«57.    Palm.  S39.  S.  C.  .         ,.      ,    u  r  ^ 

(e)  There  appears  to  l>c  an  inconsistency  in  tlie  last  sUted  case.  The  case  put  immediately  Delore, 
is  a  case  in  which  the  covenant  is  said  to  be  broken.  The  case  last  put  begins  by  saying,  **  and  so  it  1* 
♦*  also,  &c."  which  must  mean,  **  and  ho  the  covenant  is  also  broken  if,  &c.''  yet  after  stating  tw 
clrciimstauces  of  the  case,  it  conclndcs  by  saying,  "  tliis  wm  held  to  be  no  breach  of  the  covcnanl. 
It  is  conceived,  however,  that  the  covenant  is  broken  ;  lor  lliere  is  tiic  same  reason  for  holding  tUl 
the  covenant  is  broken  in  this  case  as  in  tlie  foi  im  r.  The  breach  indeed  is  conceived  to  fall  fuUy  both 
within  the  letter  and  spirit  of  the  covenant ;  for  the  disturbance  by  C  is  cUaiiy  a  disturtmnce  bja 
nersQiiMho  claim*  by  menna,  or  bv  the  procurement,  of  the  coveuaulor. 
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maj  enjdy  U  agaifiBt  all  persons,  and  before  this  ^me  the 

Wife  pf  the  lessor  had  recovered  and  had  execiKion  of  a 

third  part  of  this  land  for  her  dower;,  in  this  case  this 

*  is  no  breach  of  the  covenant,  for  the  words  [but  that,  &fiJ\     *  P*  172. 

do  refer  to  the  former,  and  are  not  absolute  (/). 

If  it.  grant  the  bailiwick  of  W.  to  B,  for  life,  and  B.  as- 
sign it  to  (7.  for  three  y/oars,  and  after  to  D.  and  C.  doth 
covenant  with  2>*  that  he  wiil  not  do,  or  euffer  to  be  done, 
any  act, daring  the  said  three  years  by  which  the  grant 
made  by  A.  may  be  forfeit,  but  that  aCter  tl^e  three  years 
ended  he  may  enjoy  it  in  as  ample  manner  as  C«  did,  or 
might  have  done,  wiUiout  any  act  by  C  and  after  the 
Ihree  years  ended,  C  doth  execute  a  process  there,  and 
thereby  incroaeh  upon  the  office..;  this  u  no  l^'aach  of  the 
covenant. 

If  A.  grauit  land  to  B.  and  his  heirs  rendering  ten  pounds  To  free  frr« 
rent,  and  B.  4pth  «ell  /the  la^  to  C.  and  h|s  heirs,  and  charges  ai  4 
doth  covenant  with  C.  that  from  such  a  day  he  shall  enjoy  inc«m»>™«^«- 
U  discharged  pf  aU  incumbrances,  and  before  that  day  a 
common  recovery  is  had  against  C  i|i  which  4.is  V4>uched, 
fLn4  this  ui  to  the  use  of  C  and  his  heirs,  sup|>osiiig  hei;eb^ 
the  rent  had  been  gone  which  is  not  so;  in  this  case  Xhe 
covenant  is  broken,  for  this  rent  is  an  incumbrance^ 

If  a  lease  be  made  of  land  for  years,  and  the  lessee  de* 
vise  it  to  his  wife  durante  viduiiate^  and  after  to  his  son, 
a^d  he  in  reversion  doth  sell  the  fee  to  the  woman  during 
Xhe  widowhood,  and  doth  covenant  that  the  land  is  dis^ 
ehurged  of  all  .former -sales,  rjiights,  titles,  charges:  in  this 
•case  the  covenant  h  broken  at  jtbe  first  by  re^pn  of  ih» 
{^ossibiy ty  of  the  san. 

rlfil^  grant-while  acre  to  2?.  and  eov^cnant  thatZL  shaU 
,enjoy  it  against  all  incumbrances,  an4  C,  doth  disturb  Lim 
in  the  taking  of  coom^on  there^  and  this  is  a  common 
•winch  is  against  £onunoa  right,  and  whi^h  h^  ha^  |)y  pre- 
scription :  in  this  case  it  seems  this  is  a  breacli  of  tbe 
icoye^a^pt.  Bujt  if  it  he  of  a  common  that  i^  of  fiomv^oii 
right,  coutra  {g\ 

If  A.  covenant  with  B.  befiture  Easter  .to  mak^  him   a  To  ntaVeaH 
good  sure  estate  of  land,  discharged  of  all  former  bargains,  tates  and  |»* 
leases  and  incuud>rances  whatsqerer  (leases  .or  grants  .<l'Qr  ••'***'^" 
life,  ox  yjdBTS,  ricservjng  the  ^noient  rent,    during  jlhe 
»term,  only  excepted)*  and  ^.  .after  lliist,  and  betbre  Xhe 
estate  made,  jdoth  make  a  grant  of  all  or  part  of  the  land 
reserving  the  old  rent,  itaeen^sjtb^sj|s  nobreacli.o^jtho 
4^oveaanL 

If  pne  make  a  lease  to  /.  SL  foryears,^  andeovonant  wit]r 
him  that  upon  the  surrender  of  that  lease  he  will  make 
him  a  new  lease*  and  the  Ic^or,  ^before  /.iS^.fCan  |i|fikean/ 

(/)  The  forpner  covenant  is  Teiiraiiied  or  conliiied  4o  the  ac^  af  tbe  covenantor;  and,  geoerallr 
«|ieakiDg,  wliere  the  first  of  a  chain  of  covenants  contains  rtatrieUve  worAs,  and  ait  ilie  covenauu 
JUHre  joue  and  the  same  conunon  object,  the  resjtrictive  .words  in  tite  Ik^t^f  jtbe  (Cbain  of  covenants  wiil 
he  coD&id£r«d  as  extending  io  tbem  all :  see  Br»wni»g  v.  fVright,  1  Bos.  &  PjuIL  l%,  HaweU  v.  RichardM^ 
11  Eaot.  v.  K.  63S,  NfrHn  y.  Mmnt,  5  Lev.  46,  and  see  8  East.  T.  R.  89,  aad  3  Bqs,  6c  Pali.  674 :  and. 
,<see  more  tiiUj  iot'ni,  page  177^  note  (4),  on  tiie  sabject  of  limited  orteslrained  covenants. 

rgr)See  further  as  to  covenants  free  from  inciimbnuicefly  Vin*  Ahr« 'Covenaat  (A«  a.)  ^  W^od,  415. 
^ilb.  Covenantj  ch.,5l« 

_  .»  «niTenlljyv 
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rarrender,  doth  sell  away  tlie  reversion,  or  make  a  lease 
to  another  of  the  land,  and  so  disable  himself,  this  i$  ip§o 
facto  a  breach  of  the  corenant,  without  any  surrender 
made  by  the  lessee,  which  in  this  case  is  not  needful. 
For  Lex  nesiuieM  cogii  mdvana  4"  if^  uHUa  peragemta^  So 
if  one  be  sf»ised  of  land  in  fee,  and  corenant  to  make  a 
*P.  173.  feofiment  of  it  to  /.A  by  *a  day  upon  request,  and  the 
coYcnantor  before  the  day  doth  make  a  feoffment  of  it  to 
another,  and  then  doth  die  before  any  request  made  to 
him;  in  this  case  the  covenant  is  broken. 

If  A,  covenant  with  B,  to  make  such  assurance  as  B.  or  Dier  538. 
as  the  counsel  learned  ofB.  shall  devise,  and  B.  tender  ^'  ^-  ^- 
such  an  assurance  toil.  to  seal,  andil.  doth  refuse  or 
delay  to  seal  it;  this  is  a  breach  of  the  covenant. 

IiA»  doth  covenant  with  B.  C.  D.  and  E.  to  make  them  Bro.  CoTount 
a  feoffment  such  a  day,  and  they  come  to  the  land  at  the  s. 
time  to  take  it,  andil.  doth  not  make  the  feoffment;  by 
this  the  covenant  is  broken.  And  so  also  if  B.  and  C  only, 
or  one  of  them,  doth  come  to  the  land;  for  it  maybe 
made  to  any  of  them  in  the  name  of  the  rest.  But  if  none 
of  them  come  to  the  land,  albeit  the  feoffor  never  come, 
there  it  seems  the  covenant  is  not  broken. 

Ifil.  covenant  with  B.  before  Easter  next,  to  assure  his  Cnris  B.R. 
house  to  him  and  K.  his  wife,  during  the  life  of  /.  S.  and 
A.  surrender  his  house  to  the  use  of  B,  and  such  person 
as  K.  shall  name,  at  the  request  of  B,  in  this  case  the 
covenant  is  broken,  for  this  is  no  {>erformance  of  it. 
To  repair.  If  one  covenant  to  repair,  sustain  and  amend  a  house,  Di«r3S4. 

and  the  house  is  burnt  by  the  negligence  of  the  covenantor 
'  and   not  repaired  again;    this  is  a  breach  of  this  co- 

venant (A).    And  if  the  lessee  covenant  for  him  and  his 
executors  to  repair  at  his  own  costs  (the  principal  timber, 
not  hurt,  nor  in  decay  for  lack  of  reparations  or  otherwise  Fitx.  CoTmrat 
in  default  of  the  lessee  or  his  executors  only  except),  and  S9.  Co.  5.  i.s. 
he  die,  and  afterwards  the  house  is  burnt  in  default  of  the  ^-  ^-  ^  *"*^- 
executors;  in  this  case  the  covenant  is  broken,  and  the  peVk'.sect. 
executors  may  be  charged  (t).  738.  bkr*33. 

If  one  covenant  to  leave  a  wood  in  the  same  plight  he  Plo«r.  f  9. 
finds  it,  and  he  cut  down  trees ;  in  this  case  the  covenant  ^  ^*  ^'  ^- 
is  broken  presently,  for  it  is  now  become  impossible  to  be 
performed  by  his  own  act :  but  if  in  this  case  some  of  the 
trees  be  blowed  down  with  the  wind,  or  the  like,  by  this 
the  covenant  is  not  broken,  for  it  is  now  become  impos- 
sible to  be  done  by  the  act  of  God,  and  in  this  case  the 
covenantor  is  not  bound  to  supply  it  (k\    And  so  likewise 


f^milm 


Qi)  Where  a  lessee  of  a  bouse  covenants  to  repair  ^ifcnerally,  without  anv  exception  of  clestrnctNm 
or  damage  by  fire,  he  is  bonnd  to  rebuild  in  case  the  house  Is  burnt  down,  as  tlie  act  of  the6j4mi. 
e.  31,  does  not  apply  to  such  a  case:  Balf€mr  t.  WUiim^  1  Dnmf.  &  East's,  T.  R.  310.  Chesterfield  v. 
Bottott,  Com.  Rep.  6t7.  BuOoek  v.  Dammett^  6  T.  R.  630.  Compton  v.  AUen^  Sly.  162.  Alnmk  v.  C4Mper^ 
3  Amt.  687.  HitUsapffel  v.  Baker ^  18  Ves.  115.  If  however,  notwif  hstanding  such  a  covenant  on  tbo 
part  of  the  lessee,  Uiere  should  be  a  covenant  on  the  part  of  the  lessor  to  injure  to  a  certanramonnt, 
and  to  layout  the  monev  in  re-building,  this  latter  covenant  would,  itis  presumed,  bea  irvwuid,  to 
«qoity,  of  relieving  the  lessee  from  his  covenant  to  the  extent  of  the  mm  covenanted  to  be  insured 
by  the  lessor. — In  the  covenant  to  repair  by  the  lessee,  it  is  usual  to  insert  an  exception  iu  the  case 
of  damajre  by  fire  or  other  inevitable  accident. 

(t)  De  bonis  iestatoris  tantitm.    See  Dyer,  324  b.  page  157,  notes  («))  and  (s). 

(Jt)  See  supra,  page  133^  note  (b),  and  as  to  conditions  becoming  impossible  by  the  act  of  God. 
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of  a  corenant  to  repair  houses,  or  if  one  covenant  to 
sustain  houses,  or  sea  banks,  or  corenant  to  leare  them 
in  as  good  case  as  one  doth  find  theqif  and  the  houses  be 
burnt,  or  thrown  down  by  tempest,  or  the  like,  or  the 
banks  be  overthrown  by  a  sudden  flood,  or  the  like  acci- 
dent; in  this  case  the  covenant  is  not  broken  by  this  ac- 
cident only ;  but  if  the  covenantor  doth  not  repair  and 
makeup  these  things  agam  in  time  convenient,  the  covenant 
will  be  broken  {I).  And  if  houses  be  let  to  me  for  years, 
and  I  covenant  to  leave  them  in  as  good  plight  as  I  find 
them,  and  I  throw  down  the  houses,  this  is  no  breach  of 
the  covenant,  for  I  may  re-edify  them,  •and  therefore  'P.  174. 
no  action  will  lie  upon  this  covenant  until  the  end  of  the 
term. 

If  one  covenant  to  repair  a  house  before  a  day,  ai^d  it  f 
happen  the  plague  is  in  the  house  before  and  until  the  day  • ' 
and  thereby  it  is  not  done ;  in  this  case  the  covenant  is  '^ 
not  broken,  for  this  will  excuse;  but  then  it  must  be  done  "* 
in  convenient  time  afterwards,  for  otherwise  the  covenant 
will  be  broken. 

If  a  lessee  covenant  to  do  all  the  reparations  of  a  house 
demised,  at  his  own  costs  and  charges,  and  he  cut  trees 
upon  some  of  the  ground  demised  to  amend  the  house;  it 
seems  this  is  a  breach  of  his  covenant  (m). 

If  one  covenant  to  pay  money  at  five  several  days,  and  To  pay  mo- 
he  fail  of  pnyment  the  first  day  ;  by  this  the  covenant  is  "^y* 
broken  (n\ 

If  one  take  land  sowed,  or  a  stock  of  cattle  in  lease  for  To  leave  a 
years,  and  the  lessee  covenant  to  leave  it  in  as  good  plight  •tock,  &c. 
as  he  doth  take  it ;  in  this  case*  he  must  leave  it  sowed 
again,  and  if  any  of  the  cattle  die,  he  must  make  up  the 
number,  otherwise  he  doth  break  his  covenant. 

If  a  corporation  do  covenant  not  to  take  toll,  and  their  Not  to  take 
common  officer  appointed  for  that  purpose  doth  take  it ;  toll, 
this  is  a  breach  of  the  covenant. 


(QAlthongh,  generally  speaking,  where  damage  is  done  by  the  act  of  God,  as  in  the  eases  pot 
above,  the  law  does  not,  of  its  own  operation,  hold  the  lessee  liable  either  in  an  action  of  waste  or 
otherwise,  yet  if  he  expressly  stipulates  to  keep  sea  banks,  &c.  in  repair,  and  any  "inevitable 
injary  sfaonid  be  done  to  them,  ihereht  is  liable  to  make  good  the  injury ;  for  where  a  party  by  his  own 
contract  imposes  a.  daty  upon  himself  he  will  be  bonnd  to  perform  it.  See  Brecknock  Numgation  Com* 
fNuiy  v. /VifeAard,  6  T.R.  750.  Paradise  v.JaM,  Dyer,  33.   Allen,  37. 

(ffsySee  last  page  note  (h),  on  the  subject  of  covenants  to  repair  bouses. 

(«)  An  action  of  covenant  lies  upon  the  first  default,  but  an  action  of  debt  will  not  lie  till  the  last. 
See  3  Co.  28  a.  and  see  Rudder  v.  Price,  1  Hen.  Bla.  547.  In  Co.  Lit.  29!2  b.  a  distinction  is  taken 
between  a  debt  due  by  contractor  bond,  [thou^  query  in  the  case  of  the  bond,  and  tee  subsequent  pait 
of  the  note]  and  a  debt  due  by  recognizance  -,  for  if  a  recognizance  be  to  pay  money  at  five  several 
days,  after  the  first  day  of  payment  and  default,  execution  may  be  taken  on  the  recognizance  for 
the  whole  snm,  it  being  in  the  nature  of  several  judgments.  And  in  the  case  of  a  bond  with  a  penalty 
for  pavment  of  several  sums  at  different  times,  an  action  of  debt  for  the  penalty  of  the  bond  will  lie 
immediately  upon  any  of  the  sums  not  being  paid,  and  that  although  the  condition  of  the  bond  docs 
not  in  express  terms  provide  that  the  bond  slumld.  be  in  force  in  dejault  of  payment  of  any  of  the  sums. 
Coates  V.  Hewitty  i^Vils.  80.  and  HaUett  v.  Hodgesy  Ibid,  and  see  1  Selvr.  51S.  and  Say.  Kep.  29.'  But 
the  obligee  would  be  restrained  from  taking  out  execution  from  time  to  time  for  more  than  the  sum 
actually  due.  In  the  case  of  a  mere  covenant  or  promise  to  pay  money  by  instalments,  and  also  in  the 
case  of  an  award  directing  money  to  be  paid  by  instalments,  if  an  action  is  brought  upon  one  in- 
stalment becoming  due,  no  more  can  be  recovered  by  such  action  than  the  instalment  which  is  due ; 
and  in  order  to  recover  any  future  instalment,  a  fresh  action  must  be  brought  Cooke  v.  Whorwood^ 
2  Sannd.  Kep.  337.  MiUeg  v.  MiHety  Cro.  Car.  ^41. 
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If  A.eoT«nftiit  with£.  to  build  a  house  by  a  day,  and 
A  doth  forbid  him,  and  thereupon  he  doth  fort>ear  to  do 
it,  and  doth  it  not;  in  this  case  the  covenant  is  broken, 
for  this  will  not  excuse  him :  But  if  he  do  bj  any  actual 
impediment  hinder  him,  or  be  the  cause  why  the  thing  is  not 
donOf  then  the  not  doing  of  it  is  no  breach  of  the  co- 
Tonant.  And  therefore  if  a  lessee  covenant  to  cleanse  one 
of  the  ditches  in  the  land  demised,  and  the  lessor  enter 
upon  the  land  itself,  and  keep  out  the  lessee,  and  he  doth 
not  cleanse  the  ditch  by  the  time ;  by  this  the  covenant  is 
broken :  But  if  in  this  case  the  lessor  do  by  force  keep  the 
lesscKs  out  of  the  ditch  or  place  itself,  etmira. 

JtA.  and  B.  be  joint-tenants  of  a  shop,  and  A,  covenant 
with  B,  that  he  and  his  assigns  shall  have  free  ingress  and 
egress  in  and  out  of  th^  shop,  and  it.  doth  appoint  C.  his 
servant  to  enter  as  servant  to  him  and  to  occupy  in  common 
with  A.  and  this  servant  doth  expel  the  servant  of  Br,  in 
this  ease,  this  is  a  breach  of  the  covenant. 

If  it.  covenant  with  B.  that  B.  shall  come  four  times  a 
year  into  the  house  of  i4.  without  being  ousted  br  A,  and 
A.  when  he  doth  see  B.  coming,  doth  shut  the  doors  and 
windows,  and  doth  not  suffer  J^.  to  come  in;  by  this  the 
covenant  is  not  broken  (o). 

If  A.  covenant  with  B,  to  marry  the  daughter  of  B.  make 
a  feofiment,  or  do  any  other  act  to  C  (who  is  a  stranger  to 
the  covenant),  and  A.  doth  tender  it  and  oiTer  to  do  as  much 
as  doth  lie  *in  his  power,  but  the  stranger  doth  refuse 
it,  and  thereby  it  is  not  done;  yet  this  ooth  not  excuse, 
but  the  covenant  is  broken.  Bot  if  the  covenant  be  to  do 
any  such  act  to  the  covvtiantee  himself,  and  the  covenantor 
tender  it  and  the  covenantee  refuse  it ;  by  this  the  covenant 
is  performed  (p). 

See  more  in  die  last  question,  and  in  Ohiigaiionf  Numb. 
1, 8. 9,  and  in  CondUum,  Numh.  0, 10. 

Any  cue  that  is  party  to  the  deed  to  whom  the  covenant 
is  made,  may  take  advantage  of  the  covenant,  but  not  a 
stranger;  for  i(A,  covenant  with  B,  to  do  an  act  to  C.  who 
is  no  party  to  the  deed,  and  he  doth  it  not^  B.  and  not  C» 
must  sue  him  upon  this  breach  (q). 

If  a  lease  bo  made  of  land  to  a  husband  and  wife  for 
years,  and  the  lessor  doth  enter  upon  the  land  and  put 
them  both  out,  or  the  one  of  them  after  the  death  of  the 
other,  in  this  case  both  of  them  whilst  they  both  live,  and 
the  survivor,  after  the  death  of  one  of  them,  may  have 
this  action  of  covenant  upon  the  covenant  in  law.  So  if  a 
wardship  be  granted  to  a  woman  by  deed,  and  she  take  * 
husband  and  die;  the  husband  shall  have  advantage  of  this 
covenant  in  law  made  by  the  word  [grant]  if  he  be  dis- 
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(o)  Query,  in  case  a  tpecifie  day  is  appointed  for  coming  iuto  tbeboiu^,  and  the  covenantee  b  forcibly 
prevented  from  doing  so,  would  not  this  be  a  breach  of  the  covenant? 

(f»)The  aame  reason  it  is  presumed  eiuists  fof  the  above  distinction,  as  in  the  case  ofa  cooveyaDfe 
upon  eoHdiiion  to  do  an  act  to  a  stranger,  who  upon  tender  rcfHses ;  and  to  do  an  act  to  tlie  percoa 
creating  the  condition,  and  who  upon  tender  lefuses.    See  Co.  Litt.  209.  (a). 

(4)  liB,  should  refuse  to  sue,  a  court  of  equity,  it  Is  apprehended,  upon  his  beiof^  i»roperiy  indciR- 
nified,  would  compel  him  to  allow  C.  to  muke  use  of  his  name.    Or  if  he  should  release  widM^t  th^ 


consent  of  C,  equity,  it  is  presumed,  would  sei  aside  the  release.    Com.  Dig.  Chancery  ()  X)- 
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tarbed.  So  if  one  by  the  words  [demise  or  graiit]  lease 
land  to  a  woman  sole  for  jears»  who  taketh  a  hasband  and 
dieth ;  in  this  case  if  the  husband  be  disturbed^  he  shall 
take  advantage  of  this  covenant  in  law. 

If  a  feoffment  be  made  in  fee»  and  the  feoffor  doth  co-  Heir, 
venant  to  warrant  the  land,  or  oUierwise,  to  the  feoffee 
and  his  heirs ;  in  this  case  the  heir  of  the  feoffee  shall 
take  advantage  of  this  (r).  As  if  it.  covenant  with  B.  and 
his  heirs,  to  infeoff  A  and  his  heirs,  of  land,  and  B.  die 
before  it  be  done,  in  this  case  hb  heirs  shall  take  advantage 
thereof  («).  And  if  ^.  B.  and  C.  have  lands .  in  coparce- 
nary, and  they  purchase  other  lands  in  fee,  and  they  co- 
venant each  to  other  his  heirs  and  assigps,  to  make  such 
covenant  to  the  heir  of  him  that  shall  die  first,  of  a  third 
part,  as  he  shall  devise,  in  this  case  the  heir,  not  the  •ex«- 
ecutor,  shall  take  advantage  of  the  covenant. 

Executors  and  admioistrators  shall  take  advantage  d  Execntort  and 
inherent  covenants,  albeit  they  be  not  named  (f).  And  J^^"«»»"- 
therefore  if  it.  covenant  to  do  a  thing  to  B,  and  do  not  name 
his  executors  or  administrators,  and  it  be  not  done,  it 
seems  the  executors  or  administrators  ofB.  may  have  an 
action  of  covenant  for  the  not  doing  of  it.  As  if  one  co- 
venant with  /.  8.  to  pay  him  money  at  Michaelmas,  and 
do  not  say  to  his  executors,  &c.  and  he  die  before  the 
time;  in  this  case  his  executor  or  administrator  shall 
take  advantage  of  this  covenant  and  may  recover  the 
money. 

Orantees  of  reversions  shall  have  the  like  advantage  Assignee  or 
against  fermors  (by  action  only)  for  any  covenant  or  agree-  gi»nt««*- 
ment  contained  *  in  their  lease,  as  the  lessors,  their  heirs  *  P.  176. 
or  successors  might.  And  so  also  shall  lessees  against 
grantees  of  reversions  (recoveries  in  value  excepted)  by 
the  statute  of  32  JET.  &  cap,  34.  And  herein  (as  in  the  case 
of  a  condition  before)  a  difference  is  taken  between  co- 
venants that  are  inherent,  and  covenants  that  are  collateral. 
For  the  covenants  whereof  grantees  by  this  statute  shall 
take  advantage  are  inherent  covenants,  t.  e.  such  covenants 
as  do  concern  the  thing  granted  and  tend  to  the  supporta- 
lion  of  it:  as  where  a  lessee  for  life  or  years  doth  covenant 
with  his  heirs  to  keep  the  houses  demised  in  good  repara- 
tions, or  the  like,  and  after  the  lessor  doth  grant  away 
the  reversion  of  all,  or  part  of  the  houses  toES.,m  this 
case,  L  &  shall  take  advantage  for  any  breach  of  the  co- 
venant in  his  time,  but  not  for  any  breach  before  the  time 
the  reversion  was  granted.     But  if  the  lessee  doth  cove« 


(r)  And  where  the  covenant  relates  to  the  inheritance,  and  is  sncb  as  rans  with  the  land,  thoni;;h  the 
covenant  be  with  tlie  lessor,  his  execntors  aod  admioistrators,  withont  naming  the  heir,  vet  tiie  heir 
shall  have  an  action  of  covenant  for  breach.  9  Lev.  9!f,  JLotigker  v.  9ViUiama,  8o  where  the  covenant 
rehites  to  the  inheritance  and  runs  with  the  land,  if  there  has  been  a  breach  of  it  in  the  covenantee's 
life-time,  the  heir,  (as  the  damage  accnies  to  him,)  has  a  preferable  right  to  the  exeenturs  to  sne  on  the 
covenant.  Kinf  f»Jmus,  1  Marsh.  107.  4  Maul.  &  Selw.  188.  and  see  Kingdony,  Nettle,  4Mavl.  Sc 
Seiw.  53.    On  the  snbject  of  covenants  rnnning  with  the  land,  roe  fnrther,  infra,  page  177,  note  (d). 

(s)  The  heir  of  B,  would  have  a  rigiit,  in  eqtrity,  to  call  upon^^.  for  a  specific  performance  of  iiis  co- 
venant ;  or  he  might  sue  upon  it  at  law  for  damagcft. 

(f)  The  executor,  altliougli  he  is  not  named,  shall  have  an  action  of  covenant  in  all  such  rases  by 
the  common  law,  because  he  is  privy,  and  ^vmfom  mod«  a  party,  as  he  represents  the  person  of  the 
tesUtor  more  tlian  the  heir.   Co«  Lil.*V!Oa,  209  a.     See  further  iu  Gilb.  Law  of  Co\ euauts,  S^S. 

nant 
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\       nant  with  his  lessor  and  his  heirs  to  pay  him  a  sQm  of 
^  ^  -     money,  or  make  him  a  feoffinent,  or  the  like,  and  then  the  ' 
4       lessor  doth  grant  the  reversion  to  /.  8.  in  this  case  /.  S, 
shall  not  take  advantage  of  this  covenant :  and  yet  the 
executors  or  administrators  of  the  lessor  shall  take  ad- 
vantage of  this  covenant  (u). 

Regularly  every  assignee  of  the  land  or  thing  demised  Co.  5.  in 
shall  take  advantage  of  inherent  covenants ;  as  if  a  cove- 
nant be,  to  have  estovers  to  burn  in  the  house  demised,  or  to 
have  timber  to  repair,  or  if  the  covenant  be  that  the  lessor 
or  lessee  shall  repair,  or  the  like.  And  therefore  of  the^e 
assignees  in  deed,  and  in  law,  assignees  of  assignees  in 
injiniium  shall  take  advantage,  and  assignees  of  executors 
or  administrators,  tenants  by  statute,  or  elegit,  or  after  a 
sale  upon  9^ fieri  fadaty  a  husband  in  the  right  of  his 
wife ;  any  one  of  these,  and  any  other  that  shall  come 
lawfully  to  a  term  unto  which  such  a  covenant  is  incident, 
albeit  he  be  not  named,  yet  may  he  take  advantage  of  it  (x). 

If  a  lease  for  years  be  made  to  /.  S.  by  the  words  [demise  Co.  4.  so. 
or  grant]  and  the  lessee  assign  this  over  to  /.  D.,  in  this  ^.'*'-  ?^^* 
ease  /.  D.  may  take  advantage  of  the  covenant  in  law^  and  ^|*"  C«v«i» 
bring  an  action  against  the  lessor  if  he  be  disturbed. 

If  a  lease  for  years  be  made  of  land,  and  the  lessor  doth  Co.  3. 6S. 
covenant  with  the  lessee  and  his  assigns  to  do,  or  not  to  £*•  N.  B.  145. 
do,  something;  in  this  case  an  assignee  by  word  (y),  or 
an  assignee  by  deed,  may  take  advantage  of  this  cove- 
nant (;r). 

If  two  coparceners  make  partition  of  land,  and  the  one  Co.  tnpcrlit 
of  them  doth  covenant  with  the  other  to  acquit  her  and  385.  Cu.  5.  ta. 
her  heirs  of  a  suit  that  issued  out  of  the  land,  and  the  ^^* 
covenantee  doth  alien  her  part  to  a  stranger;  in  this  case 
the  alienee  shall  have  the  same  advantage  for  acquittal  of 
the  land,  as  the  covenantee  had.    ^o  HA.  be  seised  of  the 
manor  of  B,  whereof  a  chapel  is  parcel,  and  a  prior  with 
the  consent  of  his  convent  had  covenanted  with  A.  and  his 
*  P.  177»     heirs  *  lords  of  the  manor,  to  celebrate  divine  service  in  the 
chapel,  and  after  A.  had  sold  the  manor;  in  this  case  the 
vendee  or  assignee  of  the  manor,  should  have'  had  the 
same  advantage  of  the  covenant  the  vendor  had.    But  if 
the  lord  had  sold  the  chapel,  the  assignee  of  the  chapel 
should  not  have  taken  advantage  of  the  covenant    And  if 
a  covenant  be  to  say  divine  service  in  the  chapel  of  a 
stranger;  in  this  case  the  assignee  of  the  manor  in  which 
the  chapel  is,  shall  not  take  advantage  of  the  covenant  (a). 


(m)  8ee  supra,  page  140,  note  (y),  as  to  cases  in  which  the  grantee  of  a  revenlon  may  vndcr  iSk 
act  of  the  32  //en.  8.  t,  3.  take  advantage  of  the  breach  of  a  condition. 

(x)  See  Moor,  S42.    Qodb.  370.    Prec.  in  Chan.  59. 

(f )  By  the  Statute  of  Frands,  29  Cor.  2,  c.  3.  a  writing  is  necessary  to  the  assignmeiit  of  any  interest 
in  lands. 

(z)See  further  in  what  cases  an  assignee  shall  take  advautageof  a  covenant,  Cro.EliK.  373.  Cio. 
Car.  137.  Bro.  Abr.  Covenant,  pi.  45.  Cow.  Dig.  Covenant  (B.  3.)  Viu.  Abr.  Covenant  (K.)  Bac.  Abr. 
Covenant  (£.  5.) 

(a)  See  more  fully  who  shall  take  advantage  of  a  covenant  and  who  not.  Com.  Dig.  Covemat  (K.) 
1  Uood.  377.  Vin.  Abr.  Covenant  (H.)  Gilb.  Law  of  Covenants,  294.  319.  323.  Bac.  Abr.  Core, 
nant  (E.) 

Regnlariy 


cHAF.yiu  OF  A  COVENANT.  177 

€•.  5. 16. 17.        Keguterljr  all  those  iimt  da  seal  and  deliver  the  deed  {bj,  9.  Wbo  »ImI| 
^^  and  are  named  and  bound  by  the  express  words  of  the  eo-  ^  ^^nA  and 

venant,  whether  the  covenant  be  collateral  or  mherent,  ^^Lrt^  and 
are  bound  by  the  covenant  eontamed  in  the  deed ;  and  against  whom 
therefore  if  heirs,  executors,  administrators,   or  assigns  a  writ  of  cove- 
be  named  in  the  covenant,   for  the  most  part  they  are  nant  doth  lie  t 
bound  by  the  covenant  (c).     And  in  all  cases  of  inherent  «nj^  where,  or 
covenants  also,  where  a  man  doth  covenant  for  himself  "** 
ouly»  and  doth  not  name  his  executors  and  administrators,  Execntom,  ad- 
or  either  of  them :  they  are  bound  and  may  be  charged  tidiustrators. 
by  the  covenant  notwithstanding.    And  in  some  cases  the 
law  is  so  also  for  collateral  covenants.    And  in  most  caaes 
of  inherent  covenants  that  tend  to  the  support  of   the 
tiling  granted  (in  respect  of  which  it  is  presumed  the  lessor 
took  the  lessee  for  the  land) ;  such  as  have  the  land,  albeit 
they  be  neither  executors  nor  administrators  or  either  of 
them,  but  assignees,  ^c.  shall  be  charged  by  the  covenant 
though  they  be  not  named,  for  these  covenants  are  said 
to  run  with  the  land  (d). 

If 


^* 


(b)  A  covenant,  properly  speaking,  can  only  be  created  by  deed,  though  it  maj  either  be  by  daed* 
poU  or  by  indenture;  (1  Roll.  Abr.  517.  Fits.  Nat  Rrev.  145,)  though  in  the  case  of  a  dced*poll  the 
parly  must  be  named  in  it*  Green  v.  Hmnu^  1  8allL.  197.  But  although  the  covenant  must  be  contained 
ia  a  deed,  yet  where  lands  are  conveyed  by  indenlwre  and  the  grantee  accents  the  deed  and  enters 
upon  tJie  lands,  he  will  be  bound  by  the  covenants  contained  in  it,  although  be  does  not  execute  it. 
1  Inst.  231  a. 

(e)  Assignees,  it  is  conceived,  are  not  bound  except  in  the  case  of  covenants  which  run  with  the 
l>na ;  but  it  is  apprehended  a  eourt  of  equity,  where  an  .assignee  had  nolice  of  a  covenant  in  which 
assignees  were  expressly  named,  would  compel  him  to  perform  the  covenant  although  it  did  not  nm 
with  the  fauid.  But  where  a  covenant  runs  with  the  knds,  an  assignee  is  entitled  to  the  benefit  of  a 
covenant  though  it  was  entered  into  with  the  covenantee  and  his  heirs  only.  See  Apcaccr's  cose,  6  Rep. 
16.    J?a%  V.  hVUUs,  3  WiU.  to.    Co.  Lit.  384  b. 

(d)  In  order  to  a  covenant's  running  with  the  land,  it  is  not  enough  that  it  coarrms ,  er  rektUa  to,  the 
land,  but  it  is  necessary  that  there  sirauld  be  prhUy  •/ iti^ey  between  the  covenantor  and  covenantee. 
Hie  case  of  Roach  v.  pyadhamy  6  l^ast  Rep.  289,  is  an  important  one  upon  this  point.  In  this  case, 
an  estate  was  conveyed  to  j4.  (a  trustee  to  uses>,  to  such  usas  as  B.  (a  purcliaser)  slmuld  appoint,  and 
in  default  of  appointnieut  to  tiie  use  of  himself  in  fee :  and  by  die  purchase-deed  B.  covenanted  for 
himself,  his  heirk  and  ciss igw,  to  pay  a  perpetual  fee-fiuni  rent  to  the  vendors  their  heirs  and  as* 
signs.  JB..afterwar^  sold  the  estate,  and  bv  indentures  of  lease  and  release,  A,  (th^  trustee  to  uses), 
bargained,  sold,  and  released,  and  B-  (the  purclias«fr  under  the  former  conveyance),  bargained, 
sold,  and  released,  and  also  directed^  Umilidp  end  ttpp0inied  *  (blending  the  appointing  and  releasieg 
paru  together^  to  C.  and  JO.  in  fee,  who  covenanted  with  B.  to  pay  the  fee-farm  rant  and  indemnify 
him  from  it.  Upon  a  question  whether  C«  and  i>,  were  liable  to  an  action  upon  the  covenant  entered 
mto  by  fi.  to  pay  the  rent  as  his  (fi.'s)  assignees,  it  was  held  that  tliey  were  not ;  on  the  ground  tliat 
there  was  no  privity  of  estate  between  B.  and  C,  by  reason  of  the  conveyance  to  C.  and  i>.  operating 
under  the  power  of  appointment,  and  not  taking  enect  out  of  the  estate  or  interest,  which  was  vested 
in  0.  in  default  of  appointment,  consequeutly  uiat  C*  ami  />.  did  not  take  tltc  estate  of  B.  to  which 
his  covenant  was  annexed,  but  that  they  took  the  estate  of  the  person  who  sold  to  B.  In  the  above 
case,  the  covenant  entered  into  by  B.  was  entered  into  by  a  jmrchasery  but  in  order  to  make  cove- 
nants entered  into  by  a  vendor  run  with  the  land,  privity  of  estate  between  the  first  and  a  subse- 
quent purchaser  is  equally  necessary  as  where  the  covenant  is  entered  into  by  a  purchaser.    From 


*  Where  a  person  has  both  a  power  and  an  interest,  (as  in  the  case  above  noticed)  and  the  in- 
strument by  which  he  conveys  the  estate  is  both  an  exercise  of  the  power  and  a  conveyance  of  the  in- 
terest, hot  in  consequence  of  its  b«lng  informally  and  unskilfully  drawn  it  would  have  one  effect 
M  an  exercise  of  the  power,  and  another  as  a  conveyance  of  the  intercAt ;  generally  speaking,  in  a  ca»e 
80  circumstanced,  the  instrument  »liall  be  ronstrued  to  o]>eratc  either  a8  an  exercise  of  the  power  or 
as  a  conveyance  of  the  interest  as  will  best  eflfect  the  iiilention  of  the  partie*.  Moc  Vox  v.  ChnmbtrLain^ 
4  Ves.  661.  The  rule  however  dues  not  appcai*  to  iiavc  been  aitcuded  to  lu  the  ftUo\e  noticed  cabe 
«f  Roach  V.  Wadkam* 

the 
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i(  a  feoflfment*  or  lease  be  made  to  two,  or  to  a  tfnan  Cd.MperUb 
antl  his  wife,  and  there  are  clivers  eovenants  in  the  deed  to  f^^*  pier  id 

,  1^  Bro.Coveoul 

°*  6.    Dct.80. 

-I      -  -      I  I  ■  -  ■ 

the  circiimstaDreof  it  freqiienUy  happening  that  tlie  legal  estate  is  not  conveyed  by  the  Tendor  hfai- 
heit\  bat  by  virtae  of  a  power  of  appointment,  br  by  a  niorfga;;ee  or  fnislee  in  ^hom  it  is  vrsrcd, 
or  from  its  not  being  conveyed  to  the  ptirchmer  himself,  bnt  to  a  trastee  for  him,  oases  m»t  often 
occur  where  covenants  do  not  ran  with  the  landn ;  ooiMeqnently  they  must  be  deemed  covenants  is 
/rroa»,  and  the  benefit  ojf  tliem  can  only  l>e  obtained  by  or  againstan  assignee  of  the  IsMids,  by  nsing  the 
name  of  the  covenantee  or  his  representatives  ;  and  even  by  this  mode,  if  the  coveuaiitee  cr  liis  re- 
presentatives shooid  not  be  the  persons  who  sustain  any  damage  bv  the  breach  of  the  covenant,  it  b 
presumed  tliat  dafnagcis  coAId  not  be  obtamed  by  an  action  brou{!;ht  in  their  names.  In  order  therefore 
to  avoid  the  coaseqnences  which  may  arise  ironr  the  want  of  privity  of  estate  between  vendor 
and  purchaser^  the  vendor  should  always  pnt  himself  into  socli  a  situation  so  tliat  this  pririty 
of  estate  may  sobsist  between  him  and  tlie  purchaser :  and  wliere  covenants  are  entered 
into  by  the  purchaser  with  the  vendor,  wliich  are  intended  io  be  a  burden  upon  tlie  lands  or 
npon  tlie  owner  of  them  for  the  time  being,  tktre  tlie  vendor  stiodld  require  tliat  the  purchaser  sboald 
take  a  conveyance  of  the  legal  estate  to  kimulf,  and  not  to  a  4rnstee  or  to  tne^Xo  bar  dower;  and  in 
^nch  a  case  the  vendor  should  previously  have  the  legal  estate  iu  hiniseif,  in  order  to  convey  it  to  the 
^purchaser. 

It  may  not  be  improper  to  take  some  notice  in  thin  place  of  the  chaht  of  covenants  usnally  entered 

I  ito  by  vendors  with  purchaTi-s.  These  covenants  usually  are,  1st.  tliat  the  vendor  is  >eisrd  in  fee; 
Sdiy.  that  he  has  power  to  convey ;  Sdly.  for  quiet  enjoyment  by  the  purchaser  his  heirs  and  assigns; 
4tw ;  that  the  lands  are  free  from  incumbrances ;  and  lastly,  for  further  awuriiiices. 

Where  a  vendor  has  a  power  of  appointment  and  subject  to  such  power  is  seised  in  fee,  there  the 
first  covenant  ought  to  be,  that  the  power  was  well  created,  and  is  subsisting ;  and  the  other  covenanU 
Mionld  be  similar  to  those  entered  into  by  a  grantor  when  seised  in  fee.  As  to  tlie  covenant  for  quiet 
<injoyment  tliough  it  was  formerly  held,  that  it  extended  to  all  eviction  wliatever,  {Mtmntford  v.  Gctcsfry, 
Byer,  398  a;)  yet  it  seemx  to  be  now  settled,  that  snch  a  covenant  slmll  not  extend  to  a  tortious  evic^ 
tion,  bnt  to  evictKms  by  title  only ;  for  if  a  purchaser  is  tortiously  evicted  or  disturbed  he  lias  bb 
remedy  at  law  ;  and  if  he  ia  legally  evicted  he  has  his  action  on  the  covenant,  t  Saund.  178  a.  b.  8< 
181  a.  n.  10.  Dudley  v.  tolUot^  S  T.  R.  584.  Kt  vide  Soble  v.  Smithf  1  H.  Bl.  34.  Vaugh.  lit.  Bat 
^Hiere  a  person  covenants  for  quiet  enjoyment  against  a  particular  person  by  name,  there  the  vendor 
is  bound  to  defend  the  purchaser  against  the  entry  ol'that  person-,  whether  by  title  or  not.  Foster  v. 
MapeSf  Cro.  Eliz.  319.  Hob.  35.  Hoynes  v.  Biekcrataffe,  Vaugli.  1 18.  A  covenant  that  the  paity  has 
a  right  to  convey  extends  not  only  to  tlie  title  of  tiie  covenantor,  but  also  to  his  capacity  to  grant  the 
estate.  Therefore  .where,  upon  a  conveyance  by  a  man  and  his  wife,  the  hu»baud  covenanted  that 
tiiey  had  good  right  to  convey  tlie  lands,  and  the  wife  was  under  age,  it  was  beld^  that  the  covenai»t 
was  broken.    Nutk  v.  Ashiimy  8ir  T.  Jones,  19.^. 

The  above  covenants  are  real  covenants,  and  wh6re  there  is  privity  of  estate  between  the  cove- 
nantor and   covenantee  they  pass  to  all  the  assignees  of  the  land,    who  may  maintaiu  «c:tioBS 
apon  them   against  the  vendor  and  his  heirs.    Middlemare  v.  GoodalU   1  Koi.  Abr.  5^.    Speawer 
t.  Boyesi  4  Ves.  370.    Covenants  for  the  title  are  generally  restrained  to  the  acU  of  tJie  veodor 
and  his  ancestors,  asd  of  all  persons  claiming  under  tlieni:  and  although  where  there  are  seve- 
ral covenanti  of  diMtinci  natnres,    it  has    be^  held,  that  restrictive  words  amicxed    to  one  of 
the  covaiiants  shall  not  control  the  generality  of  the  others,  though  thev  all  relate  to  the  same 
land ;  (3  Lev.  47.    Hwgket  v.  BenneU,  Cro.  Car.  49d.    8.  C.  T.  Jo.  403.    Crayford  v.  Crayford,  Cro* 
Car.  106 ;)  yet^  where  all  the  covenants  have  tlie  same  object,  and  restrictive  word«  are  inserted 
in  the  first  of  them,  they  will  be  construed  as  extending  to  all  the  covenants,  altliough  they  arc  distincu 
3  Lev.  46.    Bromninf  v.  fVrifckt,  t  Bos.  6i  P.  13.     Et  vide  3  Bos.  di  P.  574.    Ptles  v.  Jatw^  Dyer, 
340.    Cro.  Jac.  615.  pi.  5.    Broughton  v.  Cimwuy^  Dyer,  S40.    Mo.  58.  cited  8  East,  8'J.    But  where 
releasors  covenanted  thatj  **  for  and  notwithstanding  any  act,  &c.  by  them,  or  any  or  litlier  of  them 
done  to  the  contrarv,"  they  had  good  title  to  convey  certain  lands  in  fee  ;  and  also  that  they  or  some 
or  one  of  them,  *<  for  and  notwithstanding  any  such  matter  or  thing  as  aforesaid,"  had  good  ri^t, 
/Wc*  to  grant ;  and  likewise  that  tlie  releasee  should  **  peaceably  and  quietly  enter,  hold,  and  enjoy 
the  premises  granted,  wiihont  the  lawful  let  or  disturbance  of  the  releasors  or  their  heirs  or  assigns, 
or  of  or  by  any  other  person  or  persons  whatsoever ;"  and  that  the  releasee  should  be  kept  harmless 
and  indemnified  by  the  releasors  and  tlveir  heirs  azainst  all  other  titles,  chaigef^,  SiC,  ^<  save  and  ex- 
cept tlie  chief  rent''  issuing  and  ))ayahle  out  of  the  premises  to  the  lord  of  the  fee-,  the  court  Iiehl, 
that  the  generality  of  the  covenant  for  quiet  enjoyment  against  the  releasors  and  their  heirs,  and  any 
oihei*  perKOn  or  persons  whatsoever,  was  not  rii^traiued  by  tlio  qnaliiied  covenants  for  good  title  and 
Mght  to  convey  notwitlistanding  any  act  done  by  tfie  rcleasofji  to  the  contrary.    Howell  v.  RickwrdSf 

II  Fast,  6S3h  And  where  the  first  covenant  is  general,  a  subsequent  limited  covenant  will  not  restrain 
the  generality  of  the  preceding  covenant,  unlfHS  an  express  intention  to  do  so  appears  or  the  covenants 
Should  be  inttonsistent.  Thus  wLiere  the  covenant  that  the  coveoaiitor  has  a  right  to  grant ;  and 
that  the  grantee  should  enjoy  notwithbtanding  any  (;l:iiming  under  grantur ;  these  are  two  several  co\e- 
twuts,  and  tho  first  is  general  and  not  qualilicd  by  the  second  ',  the  one  covenant  goes  to  the  tUk^  and 

the 
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h^  performed  on  the  part  of  the  feoffees,  or  lessees^  nbiA  one 
of  them  doth  not  Deal,  or  the  wife  doth^  or  doth  not  seal 

during 


V"t-^  *o  the  pos9e9tien.  Ncrman  v.  Potter.  1  Mod.  lOi.  and  see  Gainrford  v.  Grij/Uk,  t  Saund.  58. 
k^  L  ^^^'  ^  ^^**  &  P<  25.  25.  So  iwhere  the  aulgnor  of  certain  shares  in  a  patent  right  cOTenanted 
V*^  i  ^^^  ^^^  ^^^^^  ^^  convey  the  shares,  and  that  he  bad  not  by  any  means,  directly  or  indirectly, 
foifeited  any  right  or  authority  be  ever  bad  over  the  same ;  It  was  lield,  that  the  generality  of  the 
^™er  words  of  the  covenant  was  not  retrained  by  .the  latter.  Hettm  v.  Aavmrn,  5  Bos.  ft  F'.  5d5. 
And  as,  on  the  one  hand,  a  subsequent  Uoslted  ooreaaiit  docs  not  restrain  a  preceding  general  cove- 
raot,  so,  on  the  otlier,  a  preceding  general  covenant  will  not  enlarge  a  subsequent  limitcxl  covenant. 
TVmeAffrd  v.  Koifciits,  Winch.  91.  1  Sid.  32*.  t  Bos.  &  P.  19.  ft  should,  however,  be  obseiived, 
tant  aJthnngh  general  covenants  will  not  be  cut  down  unless  the  intention  of  the  parties  cleariy  ap- 
^an*  {Ofke  v.  Fwtmdety  1  Lev. 40.  1  Keb.  95.  Pr^eUt  v.  Johmi^  Yelv.  175.  Cro.  Ella.  809. 
^ni.  Jac.  2380  7^U  if  general  covenants  are  entered  into  contrary  to  the  intention  of  the  panies« 
cnaity  wiil  afford  relief.  Cof4eUi  v.  Hi//,  1  Ch.  Ca.  15.  1  Sid.  $28.  Fidder  v.  5»iiiUsy,  Finch.  90. 
S  Bos.  &  P.  26.  S  Bos.  &  P.  575.  Where  a  vendor  does  not  claim  by  phrchase  in  the  vulgar  and  con- 
fined acceptation  of  that  word  (2  BI.  Com.  241.)  that  is,  by  vray  of  Wgaift  and  sale  for  money  or 
nonie  other  valuable  consideration,  a  purchaser  is  entitled  to  require  covenants  from  snch  vendor  ex« 
tending  to  the  acts  of  the  Ian  pnrcliaser.  For  instance,  if  A.  sell  an  cistate  which  was  devis^  to  him, 
and  the  devisor's  fisther  purchased  the  estate,  tlie  covenants  for  title  are  extended  to  the  acts  of  the 
nsther.  See  3Pow.  Conv.  206. 210.  And  a  person  claiming  under  a  voludtary  conveyance,  is  aon- 
aiaered  m  the  same  liglit  as  a  devisee. 

So  a  person,  whose  estate  is  sold  under  an  order  of  a  court  of  equity,  or  by  a  trustee  to  whom  he 
ns  conveyed  it  upon  trastto  sell,  is  bound  to  covenant  for  the  title  in  the  same  manner  «i  be  must 
nave  done  if  he  himself  had  sold  the  estate.  But  although  tlie  universal  and  settled  ptactice  of  con* 
▼eyancers  is,  to  extend  covenants  for  the  title  to  the  acts  of  the  last  purchaser,  yet  the  Court  of  Chaii- 
rery  appears  to  hold,  that  a  person  not  claiming  by  purchase  is  only  bound  to  covenant  aninst  Ub 
own  acts,  and  those  of  the  person  immediately  precedhug  ham.  See  3  Atk.267.  SVes.  jttn.236. 
The  rule  however  established  by  practice  is  undoubted Iv  the  roost  reasonable,  as  every  purchaser  is 
<^^aly  entitled  to  a  regular  chain  of  coveuants  for  the  title. 

With  respect  to  the  remedies  under  the  covenants  usually  entered  into  by  vendors  if  the  pur* 
chaser  is  evicted  by  iiny  person  claiming  under  the  vendor,  or  any  of  his  ancestors,  he  may  maintain 
an  a«tioa  at  law  npon  tiie  covenant  for  damages.  And  where  a  defect  is  discovered  in  the  title, 
Mich  can  be  supplied  by  the  vendor,  the  purchaser  may  file  a  hill  in  equity  for  a  specific  perform- 
ance of  the  covenant  for  further  assurance.  And  a  vendor  who  has  sold  a  bad  title  will,  under  this 
^venaat,  be  compellable  to  convey  any  title  he  may  have  sabsequeatly  acquired,  though  he  pur- 
niascd  such  title  for  a  valuable  comtideralion.  Taylm-  v.  Debar^  X  Cb.  Ca.  274.  2  Cb.  Ca.  212. 
Seaborne  J,  PmeeUf  2  Vera.  211.  So,  if  the  vendor  become  banl^  nipt,  the  pnrcJiaser  may  call  upon 
ht^ssignees  to  execute  further  aasarances,  although  the  vendor  was  only  tenant  in  tail,  and  did  not 
suffer  a  recovery.  Pye  v.  Duulmz,  3  Bro.  C.  C.  595.  The  Court  of  Ciiancery  however,  will  in  no  case 
compel  the  peitbrmancc  of  a  covenant  for  furtli^ r  assurance,  unless  the  transaction  was  free  from 
aU  otyection,  {Johnson  v.  Nott^  1  Vem.  271.)  Therefore  if  the  conveyance  was  obtained  by  fraud  or 
by  undue  influence,  or  if  there  should  be  any  other  ground  on  which  a  Court  of  Equity  would  set 
vide  the  deed  at  the  instance  of  the  vendor,  in  snch  case  the  Court  would  not  enforce  a  specific  pcr- 
formanee  of  tbe  coveimnt  for  further  assnranrcs  at  the  instance  of  the  grantee. 

It  has  been  determined,  ihnt  an  action  of  covenant  does  not  lie  against  a  devisee  upon  tbe  statute 
of  fraudulent  devisees,  SIV^  /k  M.e.  14 ;  the  nfmedy  given  by  that  statute  being  confined  to  cases 
where  an  action  of  debt  hes.  mison  v.  Knnbley^  7  East.  127«  An  action  fi>r  breach  of  a  covenant  for 
title,  will  not  be  barred  by  the  bankruptcy  and  certincate  of  tbe  covenantor,  altliough  the  cause  of 
action  accmed  before  the  bankruptcy.  Hammond  v.  Toclmia,  7  T.  K.  61'^.  JUiUe  v.  Anriol^  1  H.  BK 
433.  4  T.  R.  94.  [See  the  act  of  the  49  Geo.  3.  e.  121.  a.  19.  relative  to  covenants  by  lessees  who 
become  bankrupts.]  Where  there  is  any  fraud  or  concealment  practised  by  the  vendor,  the  por- 
c^er  mev  bring  an  action  on  tlje  case,  in  the  nature  of  an  action  of  deceit.  But  a  judgment  obtniDed 
wter  the  death  of  the  vendor,  in  an  action  of  this  kind,  can  only  charge  his  personal  property  as  a 
simple  contract  debt,  and  will  not,  except  under  very  particnUir  circumstances^  affect  his  real  assets, 
dierefore  a  bill  in  dmocerv  will,  in  most  cases,  be  found  a  better  remedv :  it  will  lead  to  a  better 
discovery  of  the  fraud,  and  the  rircnmstances  attending  it  In  cases  of  fraud,  as  by  concealing  an 
incumbrance  or  defect  in  the  title,  the  vendor  will  be  liable .  to  repay  the  porchaiie-nM>ney  or  the 
amount  of  the  incumbrance,  tbongli  his  covenants  did  not  extend  to  such  incumbrance  or  defect. 
But  where  there  is  no  fraud,  and  a  purchaser  is  evicted,  and  the  covenants  do  not  reach  the  cause  of 
eviction,  or  in  other  words,  if  the  express  covenants  for  the  title  be  not  broken,  the  purchase  money 
cannot  be  recovered  back  at  law*  Brte  v.  Holbeeh,  Doug.  654.  And  a  court  of  equity  proceeds  in 
cases  of  this  kind,  upon  the  same  principle  as  a  court  of  law,  for  unless  there  is  fraudin  conceal- 
ing the  defect  in  the  title,  6ic.  tbe  court  will  not  interfere.  Sec  1  Fonbl.  Tr.  Eq.  379.  u.  ^h).  Urmstfm 
V.  Paiey  in  Ch.  1st.  Nov.  1794. 

With  respect  to  the  persons  who  are  bound  to  enter  into  coveuaaU  for  the  title,  it  may  be  observed 

iu 


177t 


OF  A  COVENANT.  cHAr^Tu. 


dvriDg  the  oof  ertore,  and  he,  or  she  that  doth  not  seal 
doth  notwithstanding  aceept  of  the  estate  and  occupy  the 
lands  conveyed  or  demised;  in  these  cases,  as  touching 
all  inherent  eorenants,  as  for  payment  of  rent,  and  the 
accessaries  thereof,  as  clauses  of  distress,  of  re-entry,  of 
'  iiomuie  pemBp  reparations  and  the  like,  they  are  bound  by 
these  covenants  as  much  as  if  they  do  seal  the  deed.  So 
if  a  lease  be  made  to  A.  for  years,  or  life,  the  remainder  to 
/.  &  in  fee,  and  there  is  a  rent  reserved,  or  there  be  divers 
covenants  on  the  part  of  the  grantees,  and  /*  &  doth  never 
seal  the  deed  or  counterpart;  yet  if  in  this  case  he  accept 
the  estate  after  the  deam  of  A.  he  must  pay  the  rent  and 
perform  aU  the  covenants  that  are  inherent.  So  also  if  Ex|>eri<iiiiiiu 
there  be  covenants  in  the  King's  patent  to  be  performed  on  Fasc.  u  Jae. 
the  part  of  the  patentee.  As  if  there  be  this  clause  in  the  ^"'^•JJ*'**? 
patent  [and  that  /.  S,  (the  patentee)  shall  repair  the  house  ^[JJ^  * 

when  it  is  decayed;]  in  this  case  the  patentee  is  bound  by 
this  covenant,  and  all  such  like  covenants.  Bat  qn4Bre  of 
collateral  covenants  in  the  first  cases,  for  therein  it  seems 
the  feoffee  or  lessee  is  not  bound.  And  yet  it  is  saidV  that 
*  P.  178.  if  an  indenture  *  be  made  between  A,  of  the  one  part,  and  Co.  sapcr  Uu 
B.  and  C  of  the  other  part,  and  therein  there  is  a  lease  t!3i* 
made  by  A,  to  B,  and  C  on  certain  conditions,  and  B,  and 
C  are  bound  to  A.  by  the  indenture  in  twenty  pounds  to 
perform  the  conditions,  and  B,  only  doth  seal  the  deed 
and  not  C;  yet  in  this  case  if  C  accept  of  the  estate  he  is 
bound  by  the  covenants,  and  one  of  them  cannot  be  sued 
without  the  other  whiles  they  are  both  living*  Qui  tentit 
commodum  icntire  debet  et  omu.  Et  transit  terra  cum  onere^ 
Heir.  If  9.  man  covenant  for  him  and  his  heirs  to  do  any  thing  Co.  5-  ir. 

whatsoever;  hereby  his  heirs  are  bound  (e).     But  other-  Bro.  Ca/wmat 
wise  except  the  heirs  be  bound   by  the  deed  by  express  ^   n'^^r, 
name,  an  heir  shall  scarcely  be  bound  or  charged  in  any  |.^iiB.  (j^^^gnis 
case  by  a  deed.    And  therefore  it  is  that  if  the  lessee  for  51. 
years  be  ousted  by  any  other  but  the  heir  himself,  no  action 
of  covenant  will  lie  against  the  heir,  unless  there  be  an  ex- 

««— «^— i^i*^— — — ^MM^Mfc— ^.W  III     II.I  ■!■    ■  i     ■'■    ■       -      ■»■■■  III. I    II     I  ■    !■■.    ■        ■ i*        .ll       I.IIWil  I         .1      ■  I  I.         ■     -. 

in  aeneial  tliat  all  persons  who  convey  bnds  whereof  they  are  seised  to  their  own  use,  are  bound  to 
enter  into  the  usual  covenants  for  the  title  of  the  lands  conveyed.  But  where  an  estate  is  sold  t^ 
trustees  under  a  will,  and  the  money  is  to  be  applied  in  payment  of  debts,  ^kc.  and  the  midae  t» 
friven  over,  a  purchaser  is  not  entitled  to  any  covenants  for  the  title,  because  no  line  can  well  be 
drawn  as  to  the  f  iMtntam  which  would  make  a  person  liable  to  covenant ;  and  therefore,  if  this  rule 
were  not  settled,  a  person  who  only  took  &l.  might  as  well  be  required  to  covenant,  as  one  who  took 
a  iai^e  sum.  WakemuM,  v.  Duchen  qf  Rutlandy  3  Ves.  jun.:?S5.  504.  affirmed  in  Dom.  Proc.  a  Bio. 
P.  C.  146.  and  see  IJoyd  v.  Griffith^  3  Atk.  S64.  The  same  rule  applies,  where  an  estate  is  sold  for 
similar  purposes  under  an  order  of  a  conrt  of  equity.  3  Ves.  jun.  505.  506.  In  both  these  cases, 
therefore,  the  purchaser  is  only  entitled  to  a  covenant  from  the  vendors,  that  they  have  dooe 
no  act  to  incumber  the  estate.  But  it  has  always  been,  and  still  is,  the  practiee  oif  the  profo- 
sioii,  to  make  all  the  entuU  que  trust y  whose  sinuses  are  in  any  vrise  considerable,  join  in  covenants  for 
the  title,  accordinir  to  their  respective  interests.  In  conveyances  by  the  crown,  a  purchaser  is  not 
entitled  to  any  covenants  for  the  title ;  and  where  an  estate  is  Mid  byassijrnccs  of  a  bankrupt,  tbe 
purchaser  is  only  entitled  to  a  covenant  from  the  asi4gnees,  that  they  have  done  no  act  to  tncumbrr. 
Bnt  the  bankmpt  usnally  enters  into  covenants  for  tlie  title ;  and  he*  is  always  made  a  party  to  the 
conveyance  of  his  estate,  to  prevent  the  difficulty  which  the  purchaser  might  otherwise  experience  io 
proving  the  title. 

(«)  Bnt  tbe  heir  is  only  chargeable  so  far  as  he  has  asaets  by  descent  from  his  ancestor  safficient  t» 
answer  the  charge,  1  P.  Wms.  777.    Kinch  Rep.  8C. 
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press  covenant  wherein  and  vliereby  the  lessor  and  hfs 
heirs  ate  bound.  But  if  be  be  ousted  by  the  heir  himself 
it  seems  an  action  of  covenant  will  lie  against  him.  And 
yet  if  he  be  ousted  by  an  elder  title  from  the  lessor,  contra, 
for  in  this  case  the  heir  shall  not  be  charged. 

If  a  man  do  covenant  for  himself  only  to  pay  money,  Execotort,  ad- 
build  a  house,  for  quiet  enjoying,  or  the  like,  and  lie  doth  ministratori. 
not  say  in  the  covenant  [his  executors,  administrators,  <Src.] 
yet  hereby  his  eiecutors  and  administrators  arc  bound  and 
shall  be  charged  (f).  And  yet  if  a  lessee  for  years  cove- 
nant for  himself  to  repair  the  houses  demised,  omitting 
other  words ;  it  seems  in  this  case  he  is  bound  to  repair 
only  during  his  life,  and  the  executors  or  administrators 
are  not  bound  (g\  So  if  a  lessor  covenant  for  himself  only 
to  discharge  tlic  lessete  of  all  quit  rents  out  of  the  land ;  it 
seems  this  covenant  is  only  personal,  and  shall  bind  the 
covenantor  only  during  his  life.  But  if  in  these  cases  theso 
words  [during  the  term]  be  added  in  the  covenant,  as  if  a 
lessee  covenant  for  himself  to  repair  the  houses  during  the 
term,  or  the  lessor  covenant  for  himself  to  discharge  the 
lessee  Of  all  quit  rents  during   the  term ;   in  these  cases 

seems  the  executors  and  administrators  also  will  bo 
charged  after  his  death  (h). 

If  a  lessee  be  ousted  by  one  that  hath  title ;  it  seems  an 
action  of  covenant  will  lie  for  this  ouster  against  the  exe« 
eutor  or  administrator  upon  the  covenant  in  law»  if  he  were 
put  out  in  the  life-time  of  the  lessor  and  not  otherwise, 
for  if  there  be  tenant  for  life  the  remainder  in  fee  to 
another,  and  the  tenant  for  life,  by  the  words  [demise  or 
grant]  doth  make  a  lease  for  years  and  die,  and  after^  ho 
in  the  remainder  doth  enter  and  put  out  the  lessee  for 
years ;  in  this  case  he  cannot  upon  this  covenant  in  law 
charge  the  executors  or  administrators  of  the  lessor  (i). 
But  upon  an  express  covenant  for  quiet  enjoying  he  may  (A). 

In  some  cases  an  assignee  shall  be  charged  though  he  bo  ^, 
not  *  named,    and  in   some  cases  shall  not  be  charged  grantees.^ 
though  he  be  named,  and  in  some  cases  he  shall  be  charged    *  P.  170. 
when  he  is  named  (/) ;  as  when  the  covenant  doth  extend 
to  a  thing  in  esse,  parcel  of  the  demise,  there  the  thing 
to  be  done  is  appurtenant  and  quodammodo  annexed  to  the 
thing,  and  shall  bind  the  assignee  though  he  be  not  expressly 


LS$8i|;nres  or 


(/)  But  npon  a  covtnaat  impUed,  an  aetion  of  coveiuuit  wiU  DAt  lie  against  an  executor.  Moor,  74. 
Smim  V.  SeturU$, 

(g"\  See  tbe  case  of  Tilmeff  v.  NorrU^  1  Ld.  Raym.  553. 

(k)  Ste  accordinnfly,  Gilo.  Covenants,  331 . 

(t)The  estate  of  both  tlie  lessor  and  lessee  being  determined,  the  lessee  is  no  longer  liable  to  pay 
rent  under  the  lease,  und  the  impUed  covenant  for  quiet  possession  only  continues  during  the  lessee's 
Itsbtllty  to  the  payment  of  rent. 

{k)  In  wliat  cases  the  heir,  or  exccators,  shaU  be  bound  by  express  covenant  of  the  testator  without 
miming  them/ and  when  an  action  wiU  lie  against  them,  see  Vin.  Abr.  Covenant  (D.)  Gil b.  Cove- 
aants,  3^.    Com.  Dig.  Covenant  (C.)    Bac.  Abr.  Covenant  (E.) 

(I)  And  where  covenants  nm  with  the  land,  the  assignee  shall  have  the  benefit  of  them  although  he 
is  not  expressly  named.  And  where  they  run  with  the  land,  the  hfir  may  Imve  the  benefit  of  them 
slthoogh  not  expressly  named.  As  where  in  a  lease  for  years  the  lessee  covenanted  with  the  lessor 
(who  was  svised  in  fee),  his  executors  and  administrators  ^omitting  heirs)  that  he  would  repair  the  pre^ 
auses :  And  it  was  held  that  the  lessor's  heir  might  maintain  an  action  on  the  covenant ;  for  being 
mauxed  to  the  land  it  went  to  the  heir  though  not  expresvly  named.    iMUgher  v.  fVUUamSf  2  Lev.  9!^. 
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niunedj  Us  a  covenant  to  repair,  See*  (m).  Bni  if  Um  eore- 
nant  be  annexed  U>  a  thing  not  ib  etie  before,  bQluie  jmw» 
^  to  be  erected  on  the  thinff,  as  to  set  up  a  new  hoaae,  or  the 
like ;  in  this  case,  it  will  not  bind  the  assignees  nnless  thej 
be  named  in  the  covenant.  And  if  the  covensAt  be  to  do 
a  thing  merely  collateral;  in  that  case  it  will  not  bind  the 
assignees  albeit  they  be  named  expressly  (a).  Also  when 
a  contract  is  personal  only«  and  a  man  doth  bind  himself 
and  his  assigns;  his  assigns  shall  not  be  bonnd  hereby: 
as  if  one  demise  sheep,  or  other  stock  of  cattle,  or  any 
otiier  personal  goods,  for  any  time,  and  the  lessee  doth 
covenant  for  him  and  his  assigns,  at  the  end  of  the  term  to 
deliver  them  in  as  good  plight  as  they  were  at  the  time  of 
the  demise,  or  such  a  price  for  them,  and  the  lessee  assign 

(m)  Upon  tbe  act  of  the  6th  of  Ann,  e,  31,  (which  exempfs  all  persons  from  actions  for  accltlmlat 
lire  in  any  honse,  except  in  the  case  of  special  agreements  between  landlords  and  tenants)  it  wasat  ooe 
time  doubted  whether  a  tenant  who  bad  covenanted  to  repair  geu€n*ily  (withoot  any  exception  of 
damage  by  fire)  was  liable  npon  tbe  covenant,  even  at  law,  in  case  of  the  honse  being  accidentally 
destroyed  or  injured  by  fire.  It  is  however  now  settled  that  lie  is  liable;  {BitUock  v.  DommeU,6T.  K. 
650.)  and  It  would  appear  that  a  court  of  equity  will  not  iutcrferc  and  restiaiu  tlie  lessor  from  pro- 
ceeiling  at  hiw,  HoUza^ellyr,  Bafc^r,  18  Ves.  115.  *And  where  a  lessee  enters  into  such  general,  un- 
restrained covenant  to  repair,  he  will  be  liable  wliere  tlie  house  Is  destroyed  by  lightening  or  other 
inevitable  accident,  or  by  the  King's  enrmirs.  See  «  Com.  Rep.  6<7.  8  Show.401.  Co.  Litt-STa.  n.  1. 
Where,  therefore,  it  is  not  intended  that  the  lessee  should  be  liable  for  accidents  by  fire,  or  lor  any 
other hievltaUe  accidents,  an  express  exception  of  '*  accidents  by  fire  aud  other  inevitable  acddeaf* 
ahonld  be  inserted  in  the  covenant  to  feoair :  And  If  it  is  intended  that  he  should  not  be  liable  to  pay 
rent  in  case  the  house  is  destroyed  by  fire  or  by  any  other  inevitable  accidenti  io  that  case  a  siMilar 
exception  should  be  contained  in  the  covenant  for  payment  of  the  rent ;  for  where  there  is  no  sarh 
exception,  the  lessee  will  be  bound  to  pay  his  rent  during  the  whole  terus  althoogli  the  house  shoald 
be  destroyed ;  sind  a  couft  of  equity  will  att'ord  no  relief;  {HoUzaj^eU  v.  Baker,  supra,)  unlets  there 
should  be  a  covenant  on  tbe  part  of  the  les^or  to  repair  or  to  insure,  in  either  of  whi<*h  cases  a  court  of 
eqnity,  it  is  apprehended)  would  require  the  lessor  to  rebuild  the  house  within  a  reasonable  tune,  or 
would  restrain  him  from  receiving  the  rent. 

(a)  Mere  collateral  covenants  that  run  with  tbe  land«  that  is,  which  extend  to  something  ia  cssr 
parcel  of  the  demise,  and  afifectthe  estate,  Ue  between  ail  those  who  are  pi  ivy  in  tenure  or  coiitraci, 
though  not  named,  like  debt  for  rent  at  common  law.  Aud  the  reason  is,  because  nsoally  the 
rent  is  more,  or  less,  accordingly ;  et  qui  sewiii  commodum  sentire  debit  it  oaas.  So  a  collateral  covcnaDi 
N^  to  she  done  upon  the  land,  as  to  build  di  aoco,  shall  bind  the  assignee  by  express  words ;  because 
he  is  to  have  the  benefit  of  it.  Treatise  on  Equity,  S9.  See  more  amply  ou  this  subject  the  points 
resolved  in  Spencet^s  case,  5  Co.  16.  Also  Mod.  399.  Cro.  Eliz.  467.  Roll.  Abr.  Covenant  (L.) 
Agreeably  to  the  doctrine,  that  wliere  a  covenant  runs  with  the  land  tiie  lessee  i$  boaad  by  it, 
if  a  lessee  assigns  his  lease  by  way  of  mortgage,  the  mortgaeoe  (as  assignee)  is  liable  to  the  payment  of 
tlie  rent  and  the  performance  of  the  covenants  as  much  as  if  he  had  teen  au  absolute  assignee.  See 
what  was  said  by  Lord  EUtnb^rougk  iu  Tamer  v.  Richt^rdmrn,  7  East's  T.  R.  S41,  and  by  Lord  KdryMi 
in  Stone  v.  JEnias,  and  IVesterdaU  v.  Dale,  cited  ibid,  denykig  the  necessity  o(  au  actual  entry  by  a 
mortgagee  of  leasehold  in  order  to  render  him  liable  to  the  performance  of  the  covenants,  as  laid 
down  in  the  case  of  Eaiofn  v.  Jaques,  Dougl.  438.  In  the  case  of  Lhms  v.  Comerford,  3  Bro.  C.  C.  163, 
and  1  Ves.  Jun.  tS5,  Lord  Thuriow,  at  the  instance  of  the  lessor,  directed  that  an  eqnitaMe  mort- 
gai^ee,  by  a  deposit  of  the  lease,  should  take  au  actual  assignment  of  it,  in  order  to  subject  him  at 
law  to  the  perrormance  of  the  covenants :  But  it  may  |>erhaps  be  thought  that  this  is  a  decision  whick 
cannot  be  well  supported ;  for  there  may  be  reason  to  cunteud,  thnt  if  an  equitable  mortgagee  Is  safis- 
ficd  without  the  legal  estate,  that  neither  the  mortgagor  or  any  other  person  has  a  right  to  force  it 
upon  him.  [In  mortgages  of  leaseholds  it  is  the  best  way  for  tbe  mortgagee  not  to  take  au  assigumeoC 
of  the  lease,  hut  a  demise  of  the  property  for  two  or  three  days  short  of  the  term.]  Though  tbe 
assignee  of  a  term  is  bound  to  perform  such  covenants  as  run  with  the  land,  yet  he  is  only  liable  to  be 
sued  for  such  as  are  broken  whiUt  he  continues  assignee,  and  therefore  if  he  assigns  to  another,  be 
will  get  quit  of  all  liability  for  the  breach  of  such  as  are  first  broken  after  he  assigns ;  and  in  order  to  get 
quit  of  future  liability  he  may  assign  to  anyone,  and  a  court  of  equity  will  not  restrain  him  Iton 
assigning  even  to  an  insolvent  or  a  pauper,  unless  the  lessor  was  willing  to  accept  of  a  surrender  from 
the  assignee  in  which  case  the  Court,  it  is  conceived,  would  restrain  him  from  assigning  to  a  pauper  or 
innolveut.  See  Vaillant  v.  Dodonude,  'i  Atk.  546.  But  though  an  assignee  by  assigning  over  will  ^t 
quit  of  all  liability  for  covenants  broken  after  he  assigns,  yet  the  lessee  himself  still  coullnnes  liable 
notwithstanding  he  assigns. 

them; 
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tlieni;  in  this  case,  this  covenaDtwiil  not  bind  the  assignee: 
but  the  executors  and  administrators  of  the  first  lessee  are 
bound  hereby.  So  if  one  demise  a  honse  and  land,  with  a  Executors, 
stock  or  snm  of  money  for  years,  rendering  rent,  and  the 
lessee  doth  covenant  for  him  and  his  assignees  to  deliver 
the  money  at  the  end  of  the  term ;  in  this  case  an  assignee 
shall  not  be  bonnd  by  this  covenant,  as  the  executors  and 
administrators  of  the  lessee  shall. 

If  a  lessee  covenant  to  repair  the  houses  demised,  or  to 
discharge  the  lessor  de  omniius  onerilnu  circa  terram,  or  the 
like ;  in  these  cases,  and  snch  like,  albeit  assignees  be  not 
named  in  the  covenant,  yet  assignees,  and*  assignees  of 
assignees,  in  infinitum,  ana  all  others  that  shall  come  to 
the  land  by  the  act  of  law,  or  by  the  act  of  the  parties, 
shall  be  bound  and  charged  by  this  covenant. 

If  a  lessee  covenant  for  him  and  his  assigns  to  build  a 
new  house  upon  the  land  demised,  within  seven  years,  and 
the  lessee  assign  it  over:  in  this  ease,  the  assignee  is 
chargeable  (o).  But  if  a  man  covenant  for  him  and  his 
assigns  to  make  a  feoffment,  obligation,  or  the  like,  in  this 
case  the  assignee  shall  not  be  charged  albeit  he  be  named. 
•  And  if  the  lessee  covenant  for  himself,  or  for  himself,  his 
executors  and  administrators,  only  to  build  a  new  house 
upon  the  land  demised,  and  the  lessee  assign  over  the  land; 
in  this  case  tlie  assignee  is  not  bound  by  this  covenant. 

If  a  lease  be  made  rendering  rent,  nnd  if  it  be  in  arrear 
that  the  lessee  his  executers  and  assigns  shall  forfeit  three 
shillings  and  four  pence  nomine pcnice,  and  the  lessee  assign 
tbe  term ;  in  this  case  it  seems  the  assignee  shall  be  charged 
with  the  nomine  pernor 

And  in  all  the  cases  before,  where  a  covenant  is  broken,      P.  180. 
-an  action  of  covenant  may  be  brought  (p).     But  herein  Note. 
9iote,  that  howsoever  in  divers  of  the  cases  before,  assig- 
nees are  cliargeable  upon  a  covenant,  yet  the  lessee  himself 
^s  not  hereby  discharged,  but  the  lessor  or  grantee  of  the 
reversion  hath  election  to  charge  which  of  them  he  will,  flection. 
And  therefore  if  a  lessee  covenant  for  him  and  his  assigns 
to  repair,  and  the  lessee  assign ;  in  this  ease  the  lessor  may 
have  his  action  of  eovenant  against  either  of  them.    And 
if  a  lessee  covenant  for  hun,  his  executors,  administrators, 
and  assigns,  to  repair  the  houses  demised,  and  he  in  re- 
ver^on  doth  gvaiit  away  his  reversion,  and  the  lespee  assign 
his  estate ;  in  this  case,  albeit  the  grantee  of  the  reversion 
have  accepted  the  rent  of  the  assignee  of  the  term,  yet  he 
^aystiU  have  an  action  of  covenant  against  the  executor 


/ 


(•)  If  thcasMipinDeitt  is  madewitkia  tbe  seven  yean,  bnt  not  otherwise.  Lessee  oovananted  for 
and  bis  assigns  to  rebaitd  and  finish  a  honse  within  such  a  time,  and  t^er  ike  iimi  erpkml  .the  lessee 
assigned  over  the  premises,  tlie  house  not  being  built  and  finished  according  4o  the  oovenaat.  The 
oovroant  shall  not  hind  the  assignee,  because  it  was  broke  b^are  the  assignment:  tdiUr  if  broke  ^fter, 
as  if  the  lessee  had  assigned  before  the  term  for  building  expired.  Per  Hott,  €.  J.  1  Salk.  199.  S.  V. 
5Bnrr.127l. 

{p}  If  a  covenanttis  to  make  an  estate  in  land,  a  snit  in  eqility  is  most  paoper,  becaase  a  court  of 
e^olty  can  give  the.  thing  itself,  which  is  a  higher  and  more  adequate  remedy  than  damages  only*  which 
i«  all  the  law  gives.  Per  Lord  Hardwieke,  5  Ark.  87.  in  the  case  of  Famirfll  v.  Crew.  See  thatease,. 
and  farther  when  remedy  may  be  had  id  equity  upon  a  covenant.    Com.  Dig.  Chancery  {t  X*  6.) 

•    of 


180  OF  A  COVENANT.  oiAr.  vn. 

of  the  lessee  upon  this  coTenant  (9)*  So  if  ft  patentee 
covenant  for  hun  and  his  assigns  to  repair,  and  he  mmgn: 
the  King  may  hare  his  action  against  either  of  theM  (r). 

If  A,  and  B.  do  covenant  for  themselves  yomtty,  without  ^*  ^-  ^^ 
more  words;  the  covenant  is  joint*  andfi^eof  them  can- 
not be  charged  without  the  other.  B«C  H  thej  covenant 
for  themselyes  severally,  the  coveiuMrt  is  sereraU  and  they 
may  be  sned  apart.  And  if  tbey  covenant  jointly  and 
severally ;  then  the  covenant  i*  joint  and  several,  and  they 
may  be  sued  either  way  at  the  election  of  the  covenantee  («). 
10.  Wh^re  a  Where  the  deed  itseK  wherein  the  covenants  aro  con-  Di^r  9n, 

S  MUdto'Se"    ^^^^»  ^r  the  estate,  M  which  the  covenants  as  accessary  ^-  ^  ^ 
goDeaud  dia-     ^^  ^^  principal  do  depend,  is  gone  and  determined,  there 
charged ;  aiid    regularly  the  cofenants  are  gone  also.    And  therefore  if  a 
when  not;  and  lease  for  litm  iw  years  be  surrendered,  whereby  the  estate 
^^'  is  gone  (i\  or  a  deed  become  void  by  rasare  or  the  hke, 

and  thete  be  covenants  contained  in  the  deed;  by  these 
meaa#  the  covenants  are  gone  also.     But  this  surrender 
dotb  not    discharge  the  breach  of  covenant  which  was 
before  the  surrender.     For  if  a  parson  lease  his  glebe  40E.s.«f. 
lor  years,  and  after  resign,  whereby  the  lease  for  years  Bro.Snrraiidpr 
doth  become  void;  in  this  case  the  covenants  of  the  lease,  ^^*  Vri^'^' 
as  to  the  time  before  the  resignation^  shall  be  said  to  be  in  ^^j^,  Moikr! 
fi»eefltil(ii).  Airtin. 

Where  a  covenant  is  become  impossible  to  be  done  by  Co.  i.98. 
the  act  of  God,    r.s  where  one  doth  covenant  to  serve  Pl«w.t86. 
another  seven  years,  and  he  die  before  the  seven  years  be 
expired ;  by  this  tlie  covenant  is  discharged  (a;). 

Where  there  is  an  express  covenant  in  a  deed  for  quiet  Co.  4.  so. 
enjoying,  the  implied  covenant  is  gone.     Expresnanfacit 
ces$are  taciturn  (y). 
Bdease.  By  a  release   of  all  covenants  from  the  covenantee  the  18  £.4. 8. 

covenant  is  discharged,  so  as  the  release  be   by  deed,  for 

*  P.  181«      a  covenant  by  deed  *  cannot  be  discharged  by  words.    And 

therefore  if  A*  by  deed  covenant  with  B.  to  build  a  house 

^,    by  a  day,  and  B.  doth  wish  him  to  let  it  alone ;  this  is  no 

^    discharge  of  the  covenant  (z). 

If  the  lessor  accept  the  rent  of  the  lessee,  or  his  assignee,  Paach.  6  Car 
after  a  covenant  broken;    this  doth  not   discharge    the  B.K.adittdf^ 
breach  of  the  covenant,   but  the  lessor  may  sue  for  it  Batclielor'i 
notwithstanding. 

And  so  we  come  to  a  Warranty,  being  a  special  kind  of 
covenant,  and  therefore  next  in  order  to  be  spoken  to. 


t 


(«)  Bnt  althangh  he  may  bring  tacli  action  against  the  lenee  after  acceptance  of  rent  from  the 
atsignee,  jet  be  may  not  demand  the  rent  of  the  lessee  after  such  acceptance :  p^r  Jcrmai,  JnsL  Stj. 
300.  fVhitufay  V.  Pifuent,    See  the  same  distinction  in  1  Sid.  402. 

(r)  See  more  amply  what  covenants  bind  an  assignee,  and  in  what  cases  covenant  lies  against  him, 
Vin.Abr.  Covenant  (^L.)  (M.)  GUb.  Covenant,  SSS.  Bac.  Abr.  Covenant  (£.  3.)  aad  see  aiiprs> 
page  179,  note  (n). 

(»)  See  supra,  page  166,  note  (h),  respecting  joint  and  several  covenants. 

(i)  With  respect  to  rasnre  of  tlie  covenant,  if  the  rasore  was  not  made  by  all  parties  interested, 
with  the  wientim  of  destroying  the  covenant,  it  is  conceived  it  would  still  be  in  force :  see  snpn, 
page  53,  note  (I),  on  the  subject  of  the  rasure  of  deeds. 

in)  So  lilcewise  if  a  parson,  after  making  a  lease,  becomes  non>resident.    Cro.EUz.  78.  t45. 
x)  See  supra,  pages  13S  and  193,  notes  (a)  and  (b),  00  the  subject  of  conditions  becoming  inpoc* 
•ibie  by  the  act  of  Ood. 

(y)  See  supra,  page  160,  note  (c). 

(z)  See  fully  in  what  cases  and  in  what  manner  covenants  shall  be  said  to  be  suspended,  defeated,  dis- 
charged, or  void,  in  Bac.  Abr.  Covenant  (G.)  Gilb.  470.  1  Wood.  397.  4f9.  Com.  Dig.  Covenant  (F) 
Chancery  (2  X.  3.)  Vin.  Abr.  Covenant  (O.) 
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Of  a  Warranty. 

•  • 

Pinchlcy  !59.        A   WARRANTY  (a)  is  a  covenant  real,  annexed  to    i  Wnrranty. 
Co.  inper  Lit.  -^*-  lands  or  tenements,  whereby  a  man  and  his  heirs  are    ^"*^' 
^^*  bonnd  to  warrant  the  same  (b).     Or  it  is  where  a  man  is 

boond  to  warrant  the  land  or  hereditament  that  another 
hath.     And  he  that  doth  make  this  warranty  is  called  the   Warrantor, 
warrantor;  and  he  to  whom  it  is  made,  the  warrantee.  Warrantee. 

Co.  1.  f.  super       There  arjB  two  kind  of  warranties.     1.  A  warranty  in  2.  Quotvplex, 
Lit.  563.  4.  ui.  deed,  or  an  express  warranty ;  which  is  when  the  same 

is  expre88ed(c);  i,  e,  when  a  fine,  or  feoffment  by  deed,  is 
levied,  or  made  in  fee,  or  a  lease  for  life  is  made  by  deed, 
comprehending  warranty,  or  which  hath  an  express  clause 
of  warranty  contained  in  it;  as  when  a  conusor,  feoffor, 
or  lessor  doth  covenant  to  warrant  the  land  to  the  conusee, 
feoffee,  or  lessee ;  which  is  in  these  words :  Ego  l.  S.  Sr 
heredes  (d)  met  warrantizahimvs  ^  in  pcrpetuutn  defetidemus 
W.  S.  Sf  Jieredilms  suh  tenementa  predicta  contra  omnes 
komiues  in  perpetuum  (e).     And  by  the  statute  of  Bigawis,  . 


(<i)  In  the  practice  of  modern  conveyancers,  warranties  are  but  rarely,  if  ever,  made  use  of  :— 
Covenants  may  be  said  to  have  entirely  superseded  them;  for  a  covenant,  where  the  covenantor  co- 
venants for  his  heirs  binding  the  heirs  where  they  have  assets  by  descent,  and  also  binding  the  cove- 
nantor's personal  representatives,  and  consequently  rendering  his  personal  assets  liable  in  case  of  a 
breach  of  the  covenant  (and  they  are  not  liable  in  the  case  of  a  warranty),  and  being  more  easily 
adapted  to  the  cirrnrostances  of  many  cases  which  arise  than  a  warmnty ;  a  covenant  maybe  said 
to  have  most  of  the  advantages  of  a  warranty,  and  also  some  advantages  which  a  warranty  does 
not  possets.  In  consequence  therefore  of  the  disuse  of  warranties,  the  Icaniing  on  the  subject 
is  of  moch  less  importance  than  formerly.  Since  the  time  too  the  Touchstone  was  written,  consider- 
able alteration  has  been  made  in  the  law  of  warranty  by  the  act  of  the  4  &  5  Ann.  c.  16.  s.  21.,  which 
enacts,  that  all  warranties  made  after  llie  first  day  of  Ti-inity  Term,  1706,  by  any  tenmt  for  life^  of 
any  lands,  tenements  or  hereditaments,  the  same  descending  or  coming  to  any  person  in  reversion  or  r«- 
maiader.  shall  be  void  and  of  none  efiect ;  and  likewise  that  all  collateral  warranties  which  shall  be 
made  after  the  same  day  of  any  lands,  tenements  or  hereditaments,  by  aiiy  ancestor  who  has  no  estate 
of  inherilance  in  possession  in  the  same,  shall  be  void  against  bis  heir. 

(6)  And  either  npon  voucher,  or  by  judgmt-nt  ia  a  writ  of  warrantia  chartce,  to  yield  other  lands 
and  tenements  to  the  value  of  those  that  shall  be  evicted  by  a  former  title ;  or  else  may  be  used  by 
way  of  rebutter.     Co.  Litt.  S65  a. 

(c)  By  the  feodal  constitution,  If  the  vassal's  title  to  enjoy  the  fee  was  dlFputed  he  mi^ht  vouch  or 
call  the  lord  or  donor  to  toarrant  or  insure  his  gift ;  which,  if  he  failed  to  do,  and  the  vassal  was 
evicted,  the  lord  was  bonnd  to  give  him  another  feud  of  equal  value  in  recompcnce.  And  so  by  our 
ancient  law,  if  before  the  statute  of  quia  emptores  a  man  enfeoffed  another  in  fee,  by  the  feodal  verb 
dedi,  to  hold  of  himself  and  his  heirs  by  certain  services ;  the  law  annexed  a  warrant}^  to  this  grant f 
which  bountl  the  feoffor  and  his  heirs,  to  whom  the  services  (which  were  the  consideration  and 
eqnivalent  for  the  gift)  were  stipulated  to  be  rendered.  But  in  a  feoffment  in  fee  by  the  verb  didi, 
since  the  statute  of  tiuia  emptores,  the  feoffor  only  is  bound  by  the  implied  warranty  and  not  his  heirs ; 
because  it  is  a  mere  personal  contract  on  the  part  of  the  feoffor,  the  tenure  (and  of  conrse  the  ancient 
services)  resulting  back  to  the  superior  lord  of  the  fee.  And  in  other  forms  of  alienation,  gradually 
iotrodnced  since  that  statute,  no  warranty  whatsoever  is  implied  ;  they  bearing  no  sort  of  analogy  to 
tbe  original  feodal  donation.  And  therefore  in  such  cases  it  became  necessary  to  add  an  express  clause 
of  warranty  to  bind  the  grantor  and  his  heirs,  which  is  a  kind  of  covenant  real,  and  can  only  be  cre- 
ated by  the  verb  warrantizo,  or  warrant,  Co.  Litt.  384.  2  BI.  Com.  300.  See  also  Fitz.  Nat.  Brev. 
154.     Sullivan's  Lect.  119. 

(d)  Tbe  word  heirs  is  essentially  necessary  in  a  warranty,  in  order  to  bind  the  heirS;  for  without  it 
they  are  not  bound. 

(c)  See  observations  oo  the  words  of  the  warranty.    Co.  Litt.  383  b. 

X  Dedi 
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Dediis  made  an  express  warranty  during  tbe  life  of  fe* 
ofTor.  2.  A  warranty  in  law^  or  an  implied  warranty; 
which  is,  when  it  is  not  expressed  by  the  party,  bnt  taeUe 
made  and  implied  by  the  law;  whereof  see  dirers  exam- 
ples tii/ra.  The  warranty  in  deed  also  is  either  lineal,  Co-  •»P«'  ^as, 
which  is  thns  described :  A  covenant  real,  annexed  to  the  ^*"  ^^'  ^^' 
land  by  him  which  either  was  owner,  or  might  have  in- 
herited the  land,  and  from  whom  his  heir  lineal  or  colla- 
teral might  by  possibility  have  claimed  the  land,  as  heir 
from  him  that  made  the  warranty.  Or  else  it  is  collateral, 
which  is  thus  described:  A  warranty  made  by  him  that 
'  had  no  right  or  possibility  of  right  to  the  land,  and  is  col- 
lateral to  tbe  title  of  the  land  (/).  Also  there  is  a  war- 
ranty which  doth  commence  by  disseisin  or  wrong  (^);  of 

all 


(/)  With  reference  to  lineal  and  collateral  warranty  it  may  be  proper  to  observe,  that  lineal  wai^ 
ranty  is  where  the  right  to  the  lands  descends  fnm  or  through  one  and  the  same  person  with  the  per- 
son who  entered  into  the  warranty,  and  where  the  right  to  the  lands  and  tiie  obligation  of  tke  war- 
ranty meet  in  one  and  the  same  person.  As  if  A.  tenant  in  tail,  discontinues  and  dies,  leaving  B, 
his  issne  in  tail,  and  also  his  heir  at  law.  Here  the  warranty  is  lineal^  because  the  title  to  the  lands 
come  from  the  same  person  from  whom  the  obligation  of  the  warranty  descends,  and  both  come  to  or 
meet  in  one  and  the  same  person.  They  both  in  short  come  in  or  through  one  and  the  same  channel  er 
Ww,  and  this  it  is  which  appears  to  constitute  Uiieal  warranty.  In  order  however  to  make  a.  warranty 
linod,  it  is  not  absolutely  necessary  that  tbe  estate  should  have  ever  been  actually  vested  in  pe"<^ 
sbn  in  the  person  entering  into  the  warranty;  for  if  the  estate  migbt  have  vested  in  him,  and  me 
person  affected  by  the  warranty  is  obliged  to  deduce  his  title  thnmgh  the  person  who  entered  uito  the 
warranty,  that  is  sufficient  to  make  the  warranty  Umal.  Agreeably  to  the  doctrine,  that  the  warranty 
is  lineal,  if  the  right  to  the  lands,  and  the  obligation  of  the  warranty  come  in  (me  and  the  same  line, 
it  may  happen  that  Uneai  warranty  may  descend  upon  a  coUtUeral  heir.— Thus  if  a  nephew  claim  la^ 
as  heir-at-law  to  his  uncle  who  entered  into  tbe  warranty,  here  the  right  to  the  lands  and  the  obb- 
gation  of  the  warranty  comeyroni  one  and  the  same  person  to  one  and  the  same  person,  or  in  one  and 
the  same  line ;  and  therefore  the  warranty  is  lineal,  notwithstanding  it  descended  upon  a  collateral  heir. 

A  collateral  warranty  is  where  the  right  to  the  lands  come  from  or  through  one  person,  and  the 
obligation  of  the  warran^  devolves  from  another ;  or,  in  other  words,  where  the^  come  throng  dif- 
ferent channels.  Thus  if  a  person  seised  in  tail  discontinnes  and  dies  without  issue,  leaving  A,  hk 
heir  at  law,  who  is  entitled  to  the  lands  in  remainder  as  a  purchaser.  In  this  case  A*  does  not  derive 
his  right  to  the  lands  from  or  through  the  person  who  entered  into  the  warranty;  and  therefore  the 
Tight  to  the  lands  and  the  obligation  of  thevrarranty  being  derived  in  different  tines  die  warranty  is 
collateral ;— that  is,  the  warranty  is  collateral  to  or  docs  not  come  in  the  same  line  or  channel  with 
the  right  to  the  lands.  And  as  a  warranty,  as  we  have  before  seen,  may  be  Unealy  though  the  oblua- 
lion  of  it  descend  from  a  coUaf^ai  ancestor,  so  warranty  may  be  coUateial,  though  the  obligation  of  it 

t,  deriving  a  right  to  the  lands  through  a  di^fmal 


may  descend  from  a  lineal  ancestor ;  for  it  is,  in  fact,  <,      c 

course  or  channel  from  the  one  through  which  the  obligation  of  the  warranty  comes,  that  renden  a 
warranty  collateral.  Thus  if  a  fiLther  tenant  for  life,  with  remainder  to  his 'eldest  son  and  heir  in 
tail,  should  alienate  with  warranty  and  die,  thei-c  although  the  obligation  of  the  warranty  devolves 
npon  the  heir  from  a  lineal  ancestor,  yet  as  the  ri^tit  of  the  heir  to  the  estate  is  not  derived  from  his 
lather,  bnt  in  another  line,  the  wan-anty  is  collateral.  Before  quitting  the  subject  of  the  present  note,  it 
majr  be  proper  to  observe,  that  there  is  an  important  distinction  between  lineal  and  collateral  warranty; 
which  is,  that  lineal  vrarranty  b  only  binding  where  real  assets  descfend  from  or  thronsb  the  ancestor 
who  enters  into  the  warranty ;  whilst  collateral  warranty  binds  even  without  assets ;  though  since  the 
above  noticed  act  of  Atmef  collateral  vmrranty  is  only  binding  where  entered  into  ijf  a  temaU  in  ttU 
in  possession.  The  legislature,  it  is  presumed,  allowed  it  still  to  be  binding  in  this  case,  because  die 
person  entering  into  the  warranty  might,  by  a  recovery,  have  barred  the  remainder-man  upon  whom 
the  obligation  of  the  warranty  descends.  A  collateral  warranty  therefore  may,  in  some  cases,  happen 
to  be  as-  good  a  bar  to  a  remainder  as  a  recovery  would  have  been ;  and  consequently  in  such  a  case 
there  may  be  a  marketable  title  to  the  estate  without  a  recovery  :  but  in  the  case  of  a  lineal  wamn^ 
devolving  upon  the  issue  in  tail  of  the  warrantor,  the  title  can  in  no  case,  bv  virtue  of  the  warranty,  be 
considered  as  good,  even  though  there  were  assets ;  for,  as  will  be  seen  m  the  text,  lineal  warranty 
With  assets  is  not  bindins  uporf'any  succeedmg  issue  in  tail  after  the  assets  arc  alienated*  -  It  is  how- 
ever to  be  understood,  ttiat  the  person  alienating  the  assets  will  himself  still  be  bound.  In  order  to 
constitute  assetsitmvLy  be  proper  to  notice,  that  the  lands  must  be  fee-simple  lands  of  at  least  equal 
value  vrith  the  lands  warranted  ;~that  they  must  be  descended  from  the  warranting  ancestor,  and 
must  be  vested  in  possession,  and  not  merely  in  right. 

(r)  A  warranty  commencing  by  disseisin  (or  by  abatement,  intrusion,  Ac.)  is  where  a  disseisor 
alienates  the  esUte  with  warranty,  and  such  warranty  kumng  its  origin  in  a  wrong  is  held  to  be  no  bar 
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all  which  ^see  dlrers  examples  afterwardB.    And  note     *P.182. 
that  all  these  things  here  are  to  be  applied  to  warranties  of 
lands^   and    concerning   freeholds  and  inheritances;   for 
there  is  a  warranty  of  goods  and  chattels  in  contracts,  of 
which  we  treat  not  here  (A). 
€o.  super  Lit.      The  fruit  and  effect  of  the  warranty  in  deed  is,  that  it  3.  The  fruit 
S6d.  373J.  S65.    doth  always  conclude  and  bar  the  warrantor  himself  of  f "^n/^hat 
•^  the  land  so  warranted  for  ever;  so  that  all  his  present  and  „se  may  be 

10  9r/^'*        future  rights,  that  he  hath  or  may  have  therein,  are  hereby  made  of  it. 

extinct.  And  therefore  if  the  father  be  disseised,  and 
the  son  in  his  life-time  release  all  his  right  to  the  land  to 
the  disseisor,  and  make  a  warranty  of  the  land  in  the  deed, 
and  then  the  father  dieth,  and  the  right  of  the. land  de- 
scendeth  to  the  son;  in  this  case,  albeit  the  release  doth 
not  bar  the  son,  yet  the  warranty  doth  bar  him.  And  for 
the  most  part  also  it  doth  conclude  and  bar  the  heirs  of 
him  that  made  the  warranty,  to  whom  the  same  warranty 
doth  descend,  to  demand  the  same  land  against  tlie  war- 
ranty;  for  if  it  be  a  lineal  warranty,  it  is  a  bar  of  an  es- 
tate in  fee-simple  without  any  assets,  t.  e.  without  any 
other  land  descended  to  him  in  fee-simple  from  the  same 
ancestor  that  made  the  warranty :  And  with  assets  it  is  a 
bar  of  an  estate  in  tail.  And  if  it  be  a  collateral  warranty, 
it  is,  with  or  without  assets,  a  bar  of  an  estate  in  fee- 
simple  or  fee-tail,  and  all  possibility  of  right  thereunto  (i) ; 
and  yet  so  as  it  doth  not  pass  any  estate  or  right,  but  only 
bind  the  right,  so  long  as  the  warranty  is  in  force ;  for  if 
the  warranty  be  avoided  the  right  may  be  revived.  But 
neither  the  lineal  nor  collateral  warranty  can  enlarge  an 
Co.  sapcr  Lit.  estate.  And  therefore  if  a  lessor  by  deed  release  to  his 
399,  &c.  lessee  for  life,  and  warrant  the  land  to  him  and  his  heirs; 

this  doth  not  make  his  estate  greater,  neither  will  it  bar 
titles  of  entry,  or  action,  in  cases  of  mortmain,  consent 
to  a  ravisher,  mortgage,  or  dower.  And  therefore  if  an 
ancestor  of  the  lord  hath  title  to  enter  upon  an  alienation  ^ 
in  mortmain,  and  he  release,  or  make  a  feoffment  with 
warranty ;  this  warranty  will  neither  bar  him  nor  his  heir. 
So  if  a  collateral  ancestor  will  make  a  warranty,  which 
doth  after  descend  upon  one  that  hath  title  of  entry  upon 
a  condition  broken ;  this  will  not  bar  his  entry,  S^c,  neither 
will  it  bar  any  right  that  shall  commence  after  the  war- 
ranty made.    And  the  warranty  that  doth  commence  by 


to  persoiiB  injured  by  the  disseisin.  As  however  between  the  parties  to  the  warranty  and  their  heirs 
it  is  good.  See  i  Inst  367  a.  And  where  an  estate  commencing  by  disseisin  is  turned  to  a  right,  and 
a  warranty  is  annexed  to  the  estate  upon  an  alienation,  or  upon  a  release  or  confirmation  of  right,  and 
snch  warranty  is  nmde  by  any  otker  person  than  the  disseisor  himself,  there  the  warranty  wul  not  be 
open  to  the  objection  of  being  a  warranty  commencing  by  disseisin.  Litt.  sect.  697.  It  u  said  that 
a  warranty  even  by  the  disseisor  himself  is  not  a  warranty  commencing  by  disseisin,  provided  the  din* 
sekuB  was  not  made  with  an  intention  to  create  the  warranty.  But  it  may  be  asked,  now  u  thetiiteii- 
Hem  to  be  ascertained  except  by  the  subsequent  fact  of  his  creating  the  warranty;  or  if  it  is  to  be 
ascertained  by  the  time  which  elapses  between  the  disseisin  and  enterin||  into  the  wairantyy  then  the 
qnestion  arises,  where  is  the  line  to  be  drawn  between  the  period  which  shews  that  the  disseisin 
was  made  with  an  intention  to  alienate  with  warranty,  and  the  period  which  shews  that  such  was  not 
the  intention  i    See  on  this  subject  page  191,  infra. 

(A)  See  further  as  to  the  several  kinds  of  warranties,  Bac.  Abr.  Warranty  (A).    Com.  Dig.  Gar- 
fanty(H}.    Sull.  Lect.  120.    1  Wood,  335. 

(i)  See  the  above  noticed  act  of  the  4  ^  5  Ann,  c.  16.  (note  (a)  p.  181.)  which  greatly  narrows  the 
operation  of  collateral  warranty. 

t2  disseisin 
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Rebatter. 
Quid. 

•  P.  183. 

"Voucher, 


Vouchor. 
Vouchee. 

Tenant  by  the 

warranty. 

Quid. 

Summofu  nd 
wmrawtixoH' 
dvm. 
Quid. 

Counterplea  to 
the  voQcher. 
Quid. 

Counterplea  to 
the  warranty. 
Quid. 


RecoTery  in 
valaa. 

Quid. 


Sequatur  tub 
$uo  pericuh. 
Quid, 


disseisin  doth  not  bind  or  bar  any  estate  with  or  without 
assets  (A). 

And  in  cases  where  the  lineal  or  collateral  warranty  is  Co.wnerLit. 
a  bar,  there  if  the  party  be  impleaded  by  him  or  his  heirs  ^%^^^^ 
that  made  the  warranty,  the  party  impleaded  that  is  te^  42!  Co.  taper 
nant  of  the  land,  may  plead  and  shew  forth  this  warranty  lit.  101. 
against  him,  and  demand  judgment,  whether  he  contrary 
to  his  own  warranty  shall  be  saffered  or  receired  to  de- 
mand the  thing  warranted ;  and  this  in  pleading  is  called 
a  rebutter  (I).  And  if  he  be  impleaded  or  sued  by  another 
*for  the  land,  then  he  to  whom  the  warranty  is  made,  or 
his  heirs,  may  rouch,  i.  e.  call  in  the  warrantor  or  his 
heirs,  to  warrant  the  land.  And  this  is  an  interpleader, 
in  the  nature  of  an  action  brought  by  the  warrantor  against 
the  warrantee,  wherein  he  that  doth  vouch  (called  the 
Touchor)  is  demandant,  and  he  that  is  Touched  (called  the 
vouchee)  is  made  tenant  or  defendant  to  the  action,  and 
the  vouchor  is,  as  it  were,  out  of  the  suit.  And  this  se- 
cond tenant,  the  vouchee,  is  called  the  tenant  by  the  war- 
ranty. And  hereupon  shall  issue  forth  to  the  sheriff  a 
writ  to  summon  the  vouchee  to  appear,  called  a  Stimmons 
ad  waYrantizandum.  And  if  the  vouchee  appear  he  must 
plead  to  the  voucher,  and  if  he  shew  cause  why  he  should 
not  warrant,  that  must  be  tried ;  and  this  shewing  of  cause 
is  called  a  counterplea  to  the  voucher :  but  if  he  plead  in 
avoidance  of  the  warranty,  it  is  called  a  counterplea  to 
the  warranty.  And  if  be  cannot  gainsay  the  warranty, 
the  stranger  shall  recover  the  land  demanded  against  the 
vouchor,  and  he  shall  recover  as  much  other  land  against 
the  vouchee  of  the  lands  he  hath  or  had  at  the  time  of  the 
voucher.  And  this  recovery  of  other  land  is  caUed  a  re- 
covery in  value.  And  if  the  vouchee  hath  at  the  time  of 
the  voucher  and  recovery  no  lands  descended  to  him  to 
answer  the  warranty,  but  hath  afterwards  land  happening 
to  him  by  descent  from  that  ancestor,  then  he  may  have 
a  resummons,  and  recover  the  land  that  doth  after  happen. 
But  if  the  sheriff  return  upon  the  summons,  that  the 
vouchee  is  summoned,  and  he  doth  make  default,  then  he 
shaU  have  a  magnum  cape  ad  valmUiam;  when  if  he  make 
default  again,  the  judgment  shall  be  given  against  the 
vouchor,  and  he  shall  recover  over  in  value  against  the 
vouchee  ;  and  if  the  vouchee  appear,  and  then  make  de- 
fault, the  vouchor  shall  have  a  parvum  cape  ad  valentiam  ; 
and  then  if  he  make  default,  judgment  shall  be  given  as 
before.  But  if  the  sheriff  return  upon  the  summons,  he 
hath  nothing  whereby  he  may  l)e  summoned,  then  may 
the  vouchor  have  a  writ  called  Sequatur  sub  suo  periculo; 
whereupon  shall  go  an  Alias  and  Plunes;  and  if  the  like 
return  be  made,  the  demandant  shall  have  judgment 
against  the  first  tenant,  but  he  cannot  recover  in  value 
against  the  vouchee.  And  if  the  case  be  so,  that  the 
vouchee  had  a  warranty  from  some  other  for  the  land,  he 


(Jc)  Sec  supra,  page  18I,  note(f),  on  the  subject  of  collateral  warranty. 

(I)  For  the  derivation  and  explanation  of  rebutter,  see  Co.  Litt.  303  b.  365a.    Com.'Di|;.C>w- 

raiity  (K.  3.)  Pleader  (K.)    Vin.  Abr.  Voucher  (A.  c.  3.) 

jaaj 
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may  de-arraigne,  t.  e,  maintain  the  warranty  over,  and  shall  De-arraigne- 
recover  in  value  over  also  against  his  vouchor  in  the  same  *n«nt  M  Gmr* 
manner  as  before.  ^  roirty.  Quid. 

F.  N.  B.  IS-*.  Or  the  warrantee  to  whom  the  warranty  is  made,  or  his 
Co.  snper  Lit.  heirs,  may  at  any  time  before  they  be  impleaded  for  the 
^^'  land,  if  they  will,  bring  a  warrantia  ckarta  upon  the  war-  Warrmtiia 

ranty  in  the  deed  against  the  warrantor  or  his  heirs ;  and  ckarta.  Qmd. 
hereby  all  the  land,  the  heir  of  the  warrantor  hath  by 
descent  from  the  ancestor  that  made  the  warranty,  at  the 
time  of  this  writ  brought,  shall  *  be  bound  and  charged      *  P.  1S4. 
with  the  warranty,  into  whose  hands  .soever  it  go  after- 
wards ;  so  that  if  the  land  warranted  be  aflter  recovered 
from  the  warrantee,  he  shall  recover  so  much  land  over 
again  of  the  other  land  of  the  heir  of  the  warrantor,  or  of 
the  warrantor  himself  if  he  be  living.    And  albeit  the 
warrantee  or  his  heirs  do  recover  in  this  writ,  yet  he  may 
after  upon  occasion  vouch  the  warrantor  or  his  heirs  notr 
.    withstanding.    And  herein  observe  it  is  good  policy,  if  a 
man  suspect  any  thing,  to  « bring  this  writ  of  warrantia 
charted  betimes ;  because  it  binds  all  the  land  of  the  war- 
rantor from  the  time  of  the  writ  brought,  and  not  any  of 
his  other  lands  he*  had  before  that  time  that  are  now 
aliened  (nt). 
Co  taper  lit         "^^  words  dedi  8f  concern,  or  dedi  only,  in  a  feoffment  4.  What  wordt 
385,  384.  do  make  a  warranty,  when  an  estate  of  frank-tenement  or  "^  *i*°*S  "* 

Co.  4.  81.  inheritance  doth  pass  by  the  deed.    But  the  word  concern  ^ake  a  wir- 

only,  or  demisi  ^  concesHy  do  not  make  such  a  warranty,  nmty :  or  not. 
And  by  force  of  the   statute  of  Bigamis,  chap,  6,  dedi  is 
made  an  express  warranty  during   the  life    of  the  fe- 
offor («). 
lit.  sect.  733.        The  word,  tcarrantizo,  or  warrant,  is  the  only  apt  and 
Co,  d.  17, 18.     effectual  word  to  make  an  express  warranty,  or  a  warranty 

in  deed,  and  therefore  this  word   only  is  used  in  fines. 

And  the  words  defendo, .  or  acquieto,  albeit  they  be  com* 

Dionly  used  in  deeds,  yet  of  themselves  without  the  other 

^  will  not  make  a  warranty  (o). 

Dicr,  4f .    Co/      If  a  man  by  deed  doth  grant  to  warrant  land  to  /.  S. 

uipcr  Lit.  385.  and  his  heirs,  and  the  warrantor  doth  not  bind  his  heirs  to 

the  warranty;  or  doth  not  warrant  to  /.  S,  and  his  heirs, 

but  to  /.  S,  only ;  or  doth  warrant  to  /.  S,  and  his  assigns, 

and  not  to  /.  S.  and  his  heirs ;  or  doth  bind  himself  and 

his  heirs  to  warrant  the  land,  but  doth  not  say  how  long, 


(m)  Upon  what  warranty  this  writ  lies,  by  whom  it  may  be  had,  and  when,  and  bow  it  was  to  be 
hroQghe,  see  Vin.  Abr.  tit.  Warrantia  Cbartas.  Bro.  Abr.  same  title.  Fits.  Nat  Brev.  154,  with  the 
Dok^  to  the  huit  edition ;  and  Com.  Dig.  Pleader  (5  N). 

(a)  It  was  at  one  time  a  prevailing  opinion  that  the  word  gnmi  in  any  conveyance  created  a  war- 
ranty, ^and  in  consequence  of  snch  opinion  trustees  were  advised  not  to  convey  by  the  word  grant ;  but 
it  now  seems  to  be  agreed  that  this  word,  when  used  m  a  conveyance  of  an  estate  of  inlieritance,  does 
ppt  imflly  a  warranty.  And  even  where  tlie  word  may  contain  an  implied  warranty,  yet  the  insertion 
in  tb^eed  of  any  express  covenant  on  the  part  of  the  grantor,  would  clearly  restrain  the  effect  of 
the  warranty  and  bring  it  within  the  effect  or  the  covenant ;  or,  more  properly,  perhaps,  the  express 
covenant  wonld  annul  the  implied  warranty  and  leave  the  grantor  only  liable  on  his  covenant,  Sae, 
on  this  subject,  a  valuable  note  of  Mr.  Butler's  to  Co.  Litt  548  a.  (l) ;  and  see  supra,  page  160, 
notes  (b)  and  (c),  as  to  implied  covenants  (or  warranty)  being  restrained  by  express  ones. 

(•)  See  Mad.  Form.  Angl.  77.  in  p.  45,  and  for  the  forms  of  warranties,  the  references  in  the  index 
of  that  book|  under  the  word  **  warranty. 

nor 
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nor  against  whom;  tbese  are  good  warranties,  but  how 
they  shall  be  taken,  see  afterwards. 
5.  To  what  A  warranty  in    deed  may  be  annexed  to   estates    of  Co.  sap«rlit 

thi^awmr-     inheritance  or  freehold;    and  that  not  only  of  corporal  366.389. 
ajin^^anci      ^^i^gs  which  pass  by  livery,  as  honses,  lands,  and  the 
extended :  and  like,  but  also  of  incorporai  things  which  lie  in  grant,  as  ad- 
to  what  not :     vowsons,  rents,  commons,  estovers,  and  the  like,  which 
and  how.  issue  out  of  lands  or  tenements;  and  that  not  only  to  in- 

heritances in  esse,  but  also  to  such  as  are  newly  created, 
as  a  man  (some  say)  may  grant  a  rent,  Sfc,  de  iiot»  oat  of 
land  for  life,  in  tail,  or  in  fee,  with  warranty.  So  a  war- 
ranty in  law  may  extend  to  a  rent  newly  created ;  and 
therefore  if  such  a  rent  be  granted  in  exchange  for  an  acre 
of  land,  this  exchange  and  warranty  thereunto  annexed 
is  good.  But  a  warranty  may  not  be  annexed  to  an 
estate  or  lease  for  years,  albeit  it  be  a  lease  of  one 
thousand  years,  nor  to  aay  other  chattel,  and  therefore  in 
all  actions  the  which  lessee  for  years  may  hare  as  tres- 
pass, 8fe.  a  warranty  cannot  be  pleaded  in  bar  (p). 
P.  186.  A  warranty  may  be  made  upon  any  kind  of  convey-  Co.  roper  Uf. 

ance,  as  upon  fines,  feoffments,  gifts,  S^'c.  also  a  warranty  ^^'^^Ift 
may  be  made  by  and  upon  releases  and  confirmations,  ^ ' 
made  to  the  tenant  of  the  land,  albeit  he  that  makes  the 
release  or  confirmation  hath  no  right  to  the  land,  Sfc.  And 
yet  some  say,  that  by  a  release  or  confirmation,  where  . 
there  is  no  estate  created,  or  transmutation  of  the  pos- 
session, a  warranty  cannot  be  made  to  the  assignee.    But 
if  A,  be  seised  of  land  in  fee,  and  B,  doth  release  to  him, 
or  doth  confirm  his  estate  in  fee,  with  warranty  to  him,  his 
heirs  and  assigns ;  in  this  case  all  men  agree  this  warranty 
to  be  good ;  and  so  also  it  seems  it  is  in  the  case  last  be- 
fore, and  that  both  the  party  himself,  and  the  assignee 
may  vouch  (q), 
€.  What  fhall         A  warranty  in  law  may  be  good  in  its  creation,  albeit  Co.  raper  Lit 
be  a  good  war-  it  be  made  without  deed;  for  if  a  man  by  his  last  will  384.386. 
"d^  *"  I*''  •    and  testament  devise  lands  to  another  man  for  life,  or  in 
shall  bar  and     ^^>  rendering  rent ;  to  this  estate  there  is  a  warranty  in 
bind.  law  annexed  (r). 

The  words  dedi  Sf  concessi,  or  dedi  only  in  a  feoffment,  Co.  super  Lit 
make  a  good  warranty  in  law.     But  the  word  concern  only  ^^   ^'  N«  *• 
in  fine  or  feoffment,  doth  not  make  a  warranty  in  law.  ^^ 
And  albeit  there  be  an  express  warranty  in  the  deed,  yet  Co.  4. 80. 
this  doth  not  take    away  the  implied  warranty  of  the 
law  (s).    And  this  warranty  in  law  by  dedi  Sf  concessi,  or 
by  dedi  only,  is  a  general  warranty  during  the  life  of  the 
feoffor. 
Partition.  Ex-      Every  partition  and  exchange  implieth  in  it,  and  hath  Co  taper  Lit. 
ciiange.  annexed  to  it,  a  special  warranty  in  law  :  how  it  shall  bar  iOf.384. 

and  be  extended,  see  in  Exchange. 

(v)  Bat  a  pnrebaser  of  goods  and  chattels  may  have  a  satisfaction  from  the  vendor  if  he  sella  tbaa 
as  his  own,  and  the  title  proves  deficient,  though  tliere  is  no  express  warranty  for  that  purpose.  Oo. 
Jac.  474.  1  Kol.  Abr.  90.  See  fully  as  to  warranty  of  goods  and  chattels  in  Bac.  Abr.  tit  Actions 
on  the  Case,  (E).  and  Stile's  Prac.  Reg.  656. 

iq)  See  further  as  to  what  things,  and  in  what  manner,  warranties  may  be  annexed,  in  Bac.  Abr. 
Warranty,  (B).    Vin.  Abr.  Voucher,  (B.  6).    Com.  Dig.  Garranty,(£). 

(r)  Warranties  in  law  are  so  called,  because  in  judgment  of  law  tiiey  amount  to  a  warranty  with- 
out the  verb  warraniizo,    Co.  Lit.  384  a. 

{•)  Qiuere  of  this ;  and  see  snpra,  page  184|  note  (n). 

Every 
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Co.  4.ao«  Evtry  tenure  by  homage  ancestrel,  t.  e.  where  a  tenant 

and  his  ancestors  have  held  land  of  a  lord  and  his  an- 
cestorsy  time  oat  of  mind  by  homage^  hath  a  warranty  in 
law  annexed  to  it,  by  which  the  lord  is  bound  to  warrant 
it  to  the  tenant  and  his  heirs. 
Co.  luper  Lit.  If  one  make  a  gift  in  taO,  or  lease  for  life  of  land,  by 
*^  deed,  or  without  deed  (t\  r^erving  a  rent,  or  of  a  rent- 

service  by  deed ;  in  these  cases,  there  is  annexed  an  im- 
plied warranty  against  the  donor  or  lessor,  his  heirs  and 
assigns. 
Co.  toper  Lit.        When  dower  is  assigned  to  a  woman,  there  is  a  war- 
^^^  ranty  in  law  included,  which  is,  that  the  tenant  in  dower 

>  being  impleaded,  shall  vouch  and  recover  in  valtfe  a  third 
part  of  the  two  parts  whereof  she  is  dowable. 
Co.  loper  Lit.       And  this  warranty  in  law  is  of  the  nature  of  a  lineal 
984.  warranty,  and  shall  bind  as  a  lineal  warranty  only,  for  it 

doth  never  bar  any  collateral  title.    And  hence  it  it  is, 
that  this  warranty  and  assets  in  some  cases  is  a  good  bar ; 
as,  if  tenant  in  tail  exchange  for  other  lands  which  are 
desoended  to  the  issue,  and  he  hath  accepted  of  them,  or 
if  not,  that  other  lands  are  descended  to  him.    But  if 
tenant  in  tail  of  lands,  make  a  gift  in  tail,  or  lease  for  life, 
rendering  rent,  and  *  die;  in  this  case  this  is  no  bar.  And     *  P*  186* 
yet  if  other  assets  in  fee-simple  descend,  this  warranty  in 
law  and  assets  is  a  good  bar  {uy. 
Co.  super  Lit.       To  every  good  warranty  in  deed,  that  must  bar  and  r.  What  Bhall 
3^-  bind,  these  diings  are  requisite.    1.  That  the  person  that  be  said  a  good 

doth  warrant,  be  a  person  able :  for  if  an  infant  make  a  Jj^JJ^^TOt: 
feoffment  in  fee  of  land,  and  thereby  doth  bind  him  and  ^^^  i,*^^  ^ 
his  heirs  to  warrant  the  land ;  in  this  case,  albeit  the  fe-  shaU  bar  and 
Lit.  Mct.70S.  .  offment  be  only  voidable,  yet  the  warranty  is  void.    2.  That  bind. 
Co.  taper  Lit.    the  warranty  be  made  by  deed  in  writing :  for  if  a  man  infant* 
^^*  make  a  feoffment  by  word  (x),  and  by  word  bind  him  and 

his  heirs  to  warrant  the  land ;  this  is  not  a  good  warranty. 
So  if  a  man  give  lands  to  another  by  his  last  will,  and 
thereby  bind  him  and  bis  heirs  to  warrant  it ;  this  war- 
Co.  10. 96. 4e     ranty,  albeit  the  will  be  in  writing,  is  void  (y).    3.  That 
taper  Lit.  384.  ^^^^  \^^  gome  estate  to  which  the  warranty  is  annexed, 
that  may  support  it :  for  if  one  covenant  to  warrant  land 
to  uiother  ana  make  him  no  estate,  or  make  him  an  estate 
that  is  not  good,  and  covenant  to  warrant  the  thing  grant- 
Co.  mper  Lit    od;  in  these  cases  the  warranty  is  void.    4.  That  the 
578.  S6H.8. 9.  estate  to  which  the  warranty  is  annexed,  be  such  an  estate 
as  is  able  to  support  it ;  and  therefore  that  it  be  a  lease 
for  life  at  the  least :  for  if  one  make  a  lease  for  years  of 
land,  and  bind  himself  and  his  heirs  to  warrant  the  land ; 
this  b  no  good  warranty,  neither  will  it  have  the  effect  of 


(I)  Since  tbe  Statute  of  Frandt,  («9  Car.  f.  c.  3.)  a  gift  in  taU  eannot  be  made  witfiout  a  writing, 
(a)  See  more  amply  in  what  catet  the  faav  wm  create  a  warranty,  Vin.  Abr.  Vooclier,  (A.  f ).    Bao. 

(*)  SeTtfie^ above  i^ticed  itatiite  of  the  J9  Car.  c.  3,  tince  which  a  feoffment  cannot  be  made 

vuiioat  a  writbg.  ^  .  tw    ..^^^  k. 

(»)  Became  a  wm  in  writlni;  is  no  deed,  and  therefore  an  frtreai  wananty  <»nnot  bte  «™2LS 

will;  bnt  a  warrant  ia  tetomay  be  created  by  will,  and  may  bud  the  heir,  thoogh  it  never  bound 

tI.eance.ton    Co.lit.386.-  awarranty: 
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a  warranty :  but  this  may  amount  to  a  covenant,  on  which 
an  action  of  covenant  may  be  brought.    5.  That  the  war-  Co.  super  Lit 
ranty  descend  upon  him  that  is  heir  of  the  whole  blood  by  i«-    ^^  5t 
the  common  law  to  him  that  made  the  wTirranty,  and  not  *^^'  •®^*'  ^' 
upon  another :  for  if  tenant  in  tail  in   borough  English 
(where  by  custom  the  youngest  son  is  to  inherit)  discon- 
tinue the  tail,  and  have  issue  two  sons,  and  the  uncle  re- 
liease  to  the  discontinuee  with  warranty,  and  dieth;  this 
is  no  good  warranty  to  bind  the  younger  son  (z).     So  if 
in  this  case^  tenant  in  tail  discontinue  the  tail  with  war- 
ranty, Sfc*  having  two  sons,  and  die  seised  of  other  lands 
in  the  same  borough  in  fee-simple,  to  the  value  of  the 
lands  in  tail ;  the  younger  son  is  not  barred  by  this  war- 
ranty.    So  if  one  give  his  land  to  the  eldest  son,  and  the  Lit  fo^  I6i. 
heirs  males  of  his  body,  the  remainder  to  the  second  son, 
8fc.  and  the  eldest  son  doth  alien  with  warranty,  having 
issue  a  daughter,  and  die ;  this  is  no  good  warranty  to  bar 
the  second  son.     So  if   tenant  in   tail  have  issue  two  Lit.fect.73r. 
daughters  by  divers  venters  and  die,  and  they  enter,  and 
a  stranger  doth  disseise  them,  and  one  of  them  doth  re- 
lease all  her  right,  and  bind  her  and  her  heirs  to  warrant 
it;  in  this  case  the  warranty  is  not  good  to  bar  the  sister  : 
but  if  they  had   been  by  one  venter,  contra.     So  if  two  Co.  snper  Ut. 
brothers  be  by  demy  venters,  and  the  eldest  doth  release  ^^*  ****•  **^^' 
with  warranty  to  the  disseisor  of  the  uncle,  and   dieth        " 
without  issue,  and  the  younger  dieth ;  this  is  no  good  war- 
ranty to  bar  the  younger  brother,  for  a  warranty  must 
•  P.  187.      *  evermore  descend  upon  him  that  is  heir  at  the  common 

law  to  him  that  made  it  (a).    6.  That  he  that  is  heir  do  con-  Lit.  sect.  745. 

Unue  to  be  so,  and  that  neither  the  descent  of  the  title,  7^^- 

nor  the  warranty,  be  interrupted :  for  if  one  bind  him  and 

his  heirs  to  warranty,  and  after  is  attainted  of  treason  or 

felony,  and  die ;  this  warranty  doth  not  bind  his  heirs. 

So  if  tenant  in  tail  be  disseised,  and  after  release  to  the 

disseisor  with  warranty,  and  after  the  tenant  in  tail  is 

attainted  of  felony,  and  hath  issue  and  die ;  this  warranty 

will  not  bind  the  issue.     7.  That  the  estate  of  freehold  that  C®-  ^^^'^' 

is  to  be  barred  be  put  to  a  right  before,  or  at  the  time  of  V^^  -. 
-  1*111  11  *i  **•  •  • 

the  warranty  made  ;    and  that  he  to  whom  the  warranty 

doth  descend,  have  then  but  a  right  to  the  land :  for  a 
warranty  will  not  bar  any  estate  of  freehold  or  inheritance 
in  esse  in  possession,  reversion,  or  remainder,  that  is  not 
displaced,  and  put  to  a  right,  before,  or  at  the  time  of  the 
warranty  made ;  though  after,  at  the  time  of  the  descent 
of  the  warranty,  the  estate  of  freehold  or  inheritance  be 
displaced  and  devested.  And  therefore  if  there  be  father 
aina  son,  and  the  son  hath  a  rent  service,  suit  to  a  mill, 
rent-charge,  rent-seek,  common  of  pasture^  or  other  pro- 
fit apprender  out  of  land  of  the  father,  and  the  father 
maketh  a  feoffment  in  fee  with  warranty,  and  dieth,  this 
shall  not  bar  the  son  of  the  rent,  common,  Sfc.    And  albeit 


(z)  Because  a  warranty  cannot  go  according  to  the  nature  of  the  tenements  by  the  custom,  ite.  bit 
only  according  to  the  form  of  the  common  law.    Lit.  sect  735. 

(tt)  In  the  cases  above  put,  the  obligation  of  the  warranty  does  not  descend  upon  the  person  chii«- 
ing  the  estate  ;  and  in  no  case  docs  a  warranty  bar  unless  it  does  so  descend.  It  is  not  bowerrr  to  b« 
understood,  that  it  is  a  bar  in  all  cases  where  it  does  so  descend,  for  this  is  by  no  means  the  case. 
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the  son  after  the  feoffment  with  warranty,  and  before  the 
death  of  the  father,  had  been  disseised,  and  so,  being  out 
of  -possession,  the  warranty  had  descended  upon  him,  yet 
this  warranty  should  not  bind  him.  So  if  my  collateral 
ancestor  release  to  my  tenant  for  life,  with  warranty,  and 
die,  and  this  warranty  descend  upon  mc ;  this  shall  not 
bind  my  reversion,  or  remainder.  Bat  if  in  the  case 
before,  the  son  be  disseised  of  the  rent,  Sfc,  and  affirm 
himself  to  be  disseised  by  the  bringing  of  an  assise,  (for 
otherwise  he  shall  not  be  said  to  be  out  of  possession  of  a 
rent,  or  the  like)  and  after  the  father  doth  release  with 
warranty  and  die;  in  this  case  the  collateral  warranty 
shall  bind  and  bar  the  son  of  his  rent,  Sfc,  (6).  And  if  in 
the  last  case,  my  tenant  for  life  be  disseised,  and  my  an- 
cestor doth  release  to  the  disseisor  with  warranty,  and 
Lit.  icct.  7S4,  die ;  this  is  a  good  warranty  to  bar  and  bind  me.  8.  That 
the  warranty  doth  take  effect  in  life-time  of  the  ancestor, 
and  that  he  be  bound  by  it :  for  the  heir  shall  never  be 
bound  by  an  express  warranty ;  but  where  the  ancestor 
was  bound  by  the  same  warranty,  and  therefore  a  war- 
Co.  super  Lit.  ranty  made  by  will,  is  void.  9.  That  the  heir  claim  in  the 
^0.  same  right  that  the  ancestor  doth :  for  if  one  be  a  suc- 

cessor only  in  case  of  a  corporation,  he  shall  not  be  bound 
Ut  sect.  7t6.    by  the  warranty  of  a  natural  ancestor  (c).     10.  That  the 

wer  Utl  ^.  ^®*''  ^**  **  ^^  ^^  barred  by  the  warranty,  be  of  full  age  at 
*  the  time  of  the  fall  of  the  warranty :  for  if  my  ancestor 
make  a  feoffment,  or  a  release  with  warranty,  and  at  this 
time  I  am  within  age,  *  and  after  he  die,  and  the  war-  •  p^  |^m 
ranty  descend  upon  me  within  age ;  this  warranty  shall 
not  bind  me :  but  if  I  become  of  age  after  the  warranty 
of  my  ancestor,  and  before  his  death;  in  this  case  the 
warranty  may  bar  me.  And  in  the  first  case  it  will  bar  me 
also,  while  it  is  in  force ;  but  I  may  by  my  entry  avoid  it. 
And  the  same  law  is  of  a  woman  cof  ert.  And  yet  if  the 
entry  of  an  infant,  or  a  woman  covert,  be  not  lawful,  when  . 
the  warranty  doth  descend ;  in  this  case  the  warranty  shall 
bind  them  as  well  as  any  oth^ ;  for  such  warranty  cannot 
be  avoided  but  by  entry  and  avoiding  the  estate.  And 
where  the  husband  is  within  age  at  the  time  of  the  descent 
of  a  warranty  to  his  wife,  and  the  entry  of  the  wife  is 
taken  away,  there  the  warranty  shall  bind  the  wife. 
Co.  1. 66'  If  lands  be  given  to  A.  for  life,  and  after  to  the  next  heir 

44Ed.  5. 30.  male  of  ii.  and  the  heirs  male  of  the  body  of  that  heir 
UA8s.pl. 35.  j^gjg^  and  ^.having  issue  J?,  makes  a  feoffment  of  the 
land  with  warranty  to  /.  S.  this  is  a  good  warranty  and  a 
bar  to  the  issue  (d);  for  a  man  may  be  barred  of  his  right 
by  a  warranty  which  he  could  never  avoid :  as,  where 
lesaee  for  life  is  disseised,  and  a  collateral  ancestor  of  the 
lessor  doth  release  to  the  disseisor  with  warranty  and  die, 
and  th^'doth  descend  upon  the  lessor;   by  this  he  is 

barred. 

t-       -  I  ■  ■■■.■■. 

{b)  See  supra,  page  181,  latter  part  of  note  (f ),  oo  the  snbject  of  collateral  warranty. 

{c)  The  warranty  of  the  predecessor  does  not  bind  the  successor.    S  Inst.  155. 

(d)  This  being  a  warranty  entered  into  by  a  person  seised  of  a  mere  life  estate,  would  now  be  void 
onder  the  above  noticed  act  of  the  4  Ann,  c.  16.  s.  21.  That  the  person  enterin;^  into  the  warranty 
most  be  considered  as  havine  a  mere  Ii/«  estate,  and  not  an  estate  tail,  ste  ^rclia-'s  case,  1  Rep.  66. 
f^hidt  V.  Day,  Moore,  593.  and  Fearne't  Cont.  Kern.  6th  cd.  p.  150. 

A  warranty 


181*  OF  A  WARRANTY.  cflA?,  Yin. 

Dediis  made  an  express  warranty  during  the  life  of  fe- 
offor. 2. A  warranty  in  law,  or  an  implied  warranty; 
which  is,  when  it  is  not  expressed  by  the  party,  but  tmeite 
made  and  implied  by  the  law;  whereof  see  divers  exam- 
ples infra.  The  warranty  in  deed  also  is  either  lineal,  Co.  tnper  98^ 
which  is  thus  described  :^  A  covenant  real,  annexed  to  the  ^®**  ^^'  ^^ 
land  by  him  which  either  was  owner,  or  might  have  in- 
herited the  land,  and  from  whom  his  heir  lineal  or  colla- 
teral might  by  possibility  have  claimed  the  land,  as  heir 
from  him  that  made  the  warranty.  Or  else  it  is  collateral, 
which  is  thus  described:  A  warranty  made  by  him  that 
'  had  no  right  or  possibility  of  right  to  the  land,  and  u  col- 
lateral to  the  tide  of  the  land(/).  Also  tiiere  is  a  war- 
ranty which  doth  commence  by  disseisin  or  wrong  (^);  of 

all 


(/)  With  reference  to  lineal  and  collateral  warranty  it  may  be  proper  to  observe,  that  lineal 
ranty  la  where  the  right  to  the  lands  descends  from  or  through  one  and  tte  same  penon  with  the  per- 
son who  entered  inio  the  warnmty,  and  where  the  right  to  the  lands  and  tiie  oUigatUm  of  the  war- 
ranty meet  in  one  and  the  same  person.  As  if  A,  tenant  in  tail,  discontinues  and  dies,  Icaviiig  B. 
his  issne  in  tail,  and  also  his  heir  at  law.  Here  the  warranty  is  Hneal^  becanse  the  title  to  the  lands 
come  from  the  same  person  from  whom  the  obligation  of  the  warranty  descends,  and  both  come  to  or 
meet  in  one  and  the  same  person.  They  both  in  short  come  in  or  through  one  and  the  same  chamel  er 
Une,  and  this  it  is  which  appears  to  constitute  liiual  warranty.  In  order  however  to  make  a  warranty 
lineal,  it  is  not  absolutely  necessary  that  the  estate  sbonlcl  have  ever  been  actually  vested  in  PM>^ 
aion  in  the  person  entering  into  the  warranty;  for  if  the  estate  might  have  vested  in  him,  and  me 
person  affected  by  the  vrarranty  is  obliged  to  deduce  his  title  thnmgh  the  person  who  entered  late  the 
vrarranty,  that  is  sufficient  to  make  the  warranty  lineal  Agreeably  to  the  doctrine,  that  the  wanapty 
is  lineal,  if  the  right  to  the  lands,  and  the  obligation  of  the  warranty  come  in  one  and  the  same  line, 
it  may  happen  that  lineal  warranty  may  descend  upon  a  coUaieral  heir.^Tbns  if  a  nephew  claim  landi 
as  heir-at-law  to  his  uncle  who  entered  into  the  warranty,  here  the  right  to  the  lands  and  the  obli- 
gation of  the  frarranty  comeyrom  one  and  the  same  person  to  one  and  the  same  person,  or  In  one  aai 
the  same  line ;  and  therefore  the  warranty  is  lineal,  notwithstanding  it  descended  upon  a  collateral  heir. 

A  collateral  vrarranty  is  where  the  right  to  the  lands  come  from  or  through  one  person,  and  the 
obligation  of  the  warranty  devolves  from  another ;  or,  in  other  words,  where  they  come  throng  dif- 
ferent channels.  Thus  if  a  person  seised  in  tail  discontinues  and  dies  without  issue,  leaTuig  ^.  hii  * 
heir  at  law,  who  is  entitled  to  the  lands  in  remainder  as  a  purchaser.    In  this  case  A.  does  not  ^  ~^ 


his  right  to  the  lands  from  or  through  the  person  who  entered  into  the  warranty;  and  therefore  li|e 
Tight  to  the  lands  and  the  obligation  of  the  warranty  being  derived  in  different  lines  the  warrant;  h 
collateral ;— that  Is,  the  warranty  is  collateral  to  or  docs  not  come  in  the  same  line  or  chaimel  witb 
the  right  to  the  lands.  And  as  a  warranty,  as  we  have  before  seen,  may  be  Unealy  though  tbe  ol^ca- 
tion  of  it  descend  from  a  eoUaterai  ancestor,  so  warranty  mav  be  collateral,  though  tbe  obligaU<»  of  it 

t,  deriving  a  right  to  the  lands  through  a  dj^^resl 


may  descend  from  a  lineal  ancestor ;  for  it  is,  in  fact^  „      ^ 

course  or  channel  from  the  one  through  which  the  obligation  of  the  warranty  comes,  that  rendena 
warranty  collateral.  Thus  if  a  father  tenant  for  life,  with  remainder  to  his  eldest  son  and  heir  ia 
tail,  should  alienate  with  warranty  and  die,  there  although  the  obligation  of  the  warranty  derolvei 
upon  the  heir  from  a  lineal  ancestor,  yet  as  the  right  of  the  heir  to  the  estate  is  not  derived  front  U> 
father,  but  in  another  line,  the  warranty  is  collateral.  Before  quitting  the  subject  of  the  present  note,  it 
may  be  proper  to  observe,  that  there  is  an  important  distinction  between  lineal  and  collateral  warraatf ; 
which  is,  that  lineal  warranty  is  only  bmding  where  real  assets  descjend  from  or  through  tlie  ancestsr 
who  enters  into  the  warranty ;  whilst  collateral  warranty  binds  even  without  assets ;  though  since  tke 
above  noticed  act  of  Anne,  collateral  vrarranty  is  only  binding  where  entered  into  *y  a  temtui  is  i^ 
in  pouessipn.    Tbe  legislature,  it  is  presumed,  allowed  it  still  to  be  binding  in  this  case,  becaose  the 


person  entering  into  the  warranty  might,  by  a  recovery,  have  barred  the  remainder-man  opoa  wi 
the  obligation  of  the  warranty  descends.    A  collateral  warranty  therefore  may.  In  some  cases,  happen 
to  be  as-  good  a  bar  to  a  remainder  as  a  recovery  would  have  been ;  and  consequently  in  such  a  case 
there  may  be  a  marketable  title  to  the  estate  without  a  recovery  ;  but  in  the  case  of  a  lineal  warraiiiy  i 
devolving  upon  the  issne  in  tail  of  the  warrantor,  the  title  can  in  no  case,  by  virtue  of  the  warranty,  he  j 
considered  as  good,  even  though  there  were  assets ;  for,  as  will  be  seen  in  the  text,  lineal  wanaaty  \ 
with  assets  is  not  bindins  upoif'any  succeeding  issue  in  tail  after  the  assets  are  alienated. .  It  is  how  '• 
ever  to  be  understood,  that  the  person  alienating  the  assets  will  himself  still  be  bound.    In  order  is 
constitute  assetsit  may  be  proper  to  notice,  that  the  lands  must  be  fee-simple  lands  of  at  least  Ofasl 
value  with  the  lands  warranted ;— that  they  must  be  descended  from  the  warranting  ancestor^  aad 
must  be  vested  in  possession,  and  not  merely  in  right. 

(g)  A  vrarranty  commencing  by  disseisin  (or  by  abatement,  intmsioa,  &c.)  is  where  a  disaeisar 
alienates  the  estate  vrith  warranty,  and  such  warranty  having  Ut  origin  in  •  wrong  is  held  to  be  do  bar  , 


CHAP.  vm.  OF  A  WARRANTY.  ISlf 

all  which  *8ee  dlrers  examples  aftervardB.    And  note     *P.182. 
that  all  these  things  here  are  to  be  applied  to  warranties  of 
landsy   and    concerning    freeholds  and  inheritances;   for 
there  is  a  warranty  of  goods  and  chattels  in  contracts,  of 
which  we  treat  not  here  (A). 
Co.  saper  Lit.      The  fruit  and  effect  of  the  warranty  in  deed  is,  that  it  3.  The  fruit 
«65. 372. 365.    doth  always  conclude  and  bar  the  warrantor  himself  of  f "  ^i^^  what 
'^-  the  laud  so  warranted  for  ever;  so  that  all  his  present  and  ,i^  may  be 

10.  9r^^^'        future  rights,  that  he  hath  or  may  have  therein,  are  hereby  made  of  it. 

extinct.  And  therefore  if  the  father  be  disseised,  and 
the  son  in  his  life-time  release  all  his  right  to  the  land  to 
the  disseisor,  and  make  a  warranty  of  the  land  in  the  deed, 
and  then  the  father  dieth,  and  the  right  of  the. land  de- 
scendeth  to  the  son;  in  this  case,  albeit  the  release  doth 
not  bar  the  son,  yet  the  warranty  doth  bar  him.  And  for 
the  most  part  also  it  doth  conclude  and  bar  the  heirs  of 
him  that  made  the  warranty,  to  whom  the  same  warranty 
doth  descend,  to  demand  ihe  same  land  against  tlie  war- 
ranty ;  for  if  it  be  a  lineal  warrantj^,  it  is  a  bar  of  an  es- 
tate in  fee-simple  without  any  assets,  i.  e.  without  any 
other  land  descended  to  him  in  fee-simple  from  the  same 
ancestor  that  made  the  warranty :  And  with  assets  it  b  a 
bar  of  an  estate  in  tail.  And  if  it  be  a  collateral  warranty, 
it  is,  with  or  without  assets,  a  bar  of  an  estate  in  fee- 
simple  or  fee-tail,  and  all  possibility  of  right  thereunto  (t) ; 
and  yet  so  as  it  doth  not  pass  any  estate  or  right,  but  only 
bind  the  right,  so  long  as  the  warranty  is  in  force ;  for  if 
the  warranty  be  avoided  the  right  may  be  revived.  But 
neither  the  lineal  nor  collateral  warranty  can  enlarge  an 
Co.  taper  Lit.  estate.  And  therefore  if  a  lessor  by  deed  release  to  his 
399,  &c.  lessee  for  life,  and  warrant  the  land  to  him  and  his  heirs; 

this  doth  not  make  his  estate  greater,  neither  will  it  bar 
titles  of  entry,  or  action,  in  cases  of  mortmain,  consent 
to  a  ravisher,  mortgage,  or  dower.  And  therefore  if  an 
ancestor  of  the  lord  hath  title  to  enter  upon  an  alienation  ^ 
in  mortmain,  and  he  release,  or  make  a  feoffment  with 
warranty ;  this  warranty  will  neither  bar  him  nor  his  heir. 
So  if  a  collateral  ancestor  will  make  a  warranty,  which 
doth  after  descend  upon  one  that  hath  title  of  entry  upon 
a  condition  broken ;  this  will  not  bar  his  entry,  4ro.  neither 
will  it  bar  any  right  that  shall  commence  after  the  war- 
ranty made.    And  the  warranty  that  doth  commence  by 


to  persons  injured  by  the  disseisin.  As  however  between  the  parties  to  the  warranty  and  their  heirs 
it  is  leood.  See  i  Inst  367  a.  And  where  an  estate  commencing  by  disseisin  is  tnrned  to  a  right,  and 
a  warranty  is  annexed  to  the  estate  upon  an  alienation,  or  npon  a  release  or  conlinnation  of  right,  and 
snch  wamntv  is  made  by  any  other  person  than  the  disseisor  hinuelf,  there  the  warranty  will  not  be 
open  to  the  objection  of  being  a  warranty  commencing  l>y  disseisin.  Litt.  sect.  697.  It  is  said  that 
a  warranty  eren  bv  the  disseisor  himself  is  not  a  warranty  commencing  by  disseisin,  provided  the  dis- 
seiaio  was  not  made  with  an  intention  to  create  the  warranty.  But  it  may  be  asked,  now  is  thetiiteii- 
tiem  to  be  ascertained  except  by  the  subsequent  fact  of  liis  creating  the  warranty;  or  if  it  is  to  be 
ascertained  by  the  time  which  elapses  between  the  disseisin  and  entering  into  the  wanantyy  then  the 
qnestion  arises,  where  is  the  line  to  be  drawn  between  the  period  which  shews  that  the  disseisin 
was  made  with  an  intention  to  alienate  with  warranty,  and  the  period  which  shews  that  such  was  not 
the  intentioii  ?    See  on  this  subject  pace  191,  infra. 

(&)  See  further  as  to  the  several  kmds  of  warranties,  Bac.  Abr.  Warranty  (A>    Com.  Dig.  Gar- 
rantyCH).    Sull.  Lect.  130.    1  Wood,  535. 

(i)  See  the  above  noticed  act  of  the  4  ^  5  Ann,  c  16.  (note  (a)  p.  181.)  which  greatly  narrows  the 
operation  of  collateral  warranty. 

t2  disseisin 
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fliig  warranty  shall  not  bind  the  right  of  the  heir  (m).  So 
if  a  collateral  warranty  be  made  to  a  bastard  and  his  heirs, 
and  living  the  ancestor,  the  bastard  dieth  withdnt  issae, 
and  the  lord  by  escheat  doth  enter,  and  after  the  ancestor 
dieth;  this  warranty  shall  not  bind. 

A  collateral  warranty  may  descend  upon  an  issue  in  tail  Lit.  wet 
before  the  right  descended,  and  yet  bo  good,  with  this  J?'J^* ^^ 
difference,  that  the  right  be  in  ewe  in  some  of  the  an-  "   ^^' 
cestors  of  the  heir  at  the  time  of  the  descent  of  the  war- 
ranty ;  as  if  tenant  in  tail  discontinue  the  tail  in  fee,  and 
the  discontinuee  is  disseised,  and  the  brother  of  the  te- 
nant in  tail  releaseth  all  his  right,  <^c.  to  the  disseisor  with 
warranty,  and  dieth  without  issue,  and  the  tenant  in  tail 
hath  issue  and  dieth ;  in  this  case,  the  issue  is  barred. 
But  otherwise  it  is  where  the  right  is  not  in  esse  in  the 
heir,  or  any  of  his  ancestors,  at  the  time  of  the  fall  of  the 
warranty ;  as  if  lord  and  tenant  be,  and  the  tenant  make 
a  feoffment  in  fee  with  warranty,  and  after  the  feoffee  doth 
purchase  the  seigniory,  and  after  the  tenant  doth  cease ; 
in  this  case  the  lord  shall  have  a  cessavit ;  for  a  warranty 
doth  never  bar  any  right,  that  doth  commence  after  the 
warranty  («). 
•.DTImt  shall         ^^  ^®  ^^^^  ^^  ^^  ^^^  ^^  °^  such  warranty  had  been  Lit.  sect.  709. 
be  said  a  lineal  made  by  the  father  or  other  ancestor,  the  right  of  the  lands  ^^^* 
warranty :  and  or  tenements  so  Warranted,  had  or  might  have  descended  or 
mnnw  SiaII    ^®™®  from  the  same  ancestor,  and  that  from  and  .by  him 
l^^  that  made  the  same  warranty,  such  a  warranty  is  a  lineal 

warranty  (o).    As  if  a  man  be  seised  in  fee  of  land,  and  ' 
make  a  feoffment  of  it  to  another,  and  bind  him  and  his 
heirs  to  warrant  the  land,  and  hath  issue  and  die,  and  the 
warranty  doth  descend  upon  the  issue ;  this  is  a  lineal  war- 
ranty, for  that,  if  none  such  had  been,  the  right  of  the  Co.  toper  lit, 
land  had  descended  to  him  as  heir  to  his  father,  and  he  S7i. 
must  have  made  his  descent  by  him.    And  if  there  be 
grandfather^  father  and   son,    and    the  grandfather  be 
disseised,  and  the  father  release  to  the  disseisor  being  in 
possession  with  warranty,  Sfc.  and  dieth,  and   after  the 
grandfather  dieth ;  this  is  a  lineal  warranty  to  the  son,  and 
*  P»  1^1-     albeit  in  this  case  the  warranty  descend  *  before  the  right, 

yet  it  is  a  good  bar.    And  if  there  be  two  brothers,  and  Lit.  sect,  ror* 

the  father  is  disseised,  and  the  eldest  brother  doth  release 

with  warranty,  and  die  without  issue,  and  after  the  father 

dieth,'  and  the  warranty  doth  descend  to  the  younger  son; 

this  is  a  lineal  warranty  to  him.    And  if  lands  be  given  to  Co.  i.66.^- 

A.  for  life,  the  remainder  to  his  right  heirs,  and  he  doth 

make  a  feoffment  with  warranty  and  die ;  this  is  but  a 

lineal  warranty  (p).    And  if  two  parceners  be,  and  the 

(m)  Warrantv  by  a  tenant  in  dower  must  be  considered  as  a  warranty  by  a  tenant  for  life,  and  coo- 
•eauently  void  Irir  virtue  of  the  above  noticed  act  of  Anne, 

Qi)  See  accordingly  in  1  Wood,  SSb  to  358,  and  further  what  shall  be  said  a  f^ood  warranty  in  deed, 
and  who  shaU  be  bound  by  it,  in  Com.  Dig.  Garranty,  (B).  Vin.  Abr.  Voucher,  (B.  2).  Bac.  Abr. 
Warranty,  (D). 

(o)  See  supra,  page  181,  note  (f),  on  the  subject  of  lineal  warranty. 

(/))  In  a  case  like  this  the  warranty  is  not  entered  into  by  a  mere  tenant  for  life  and  therefbre  void 
vnder  the  statute  of  ^^nn,  but  it  b  entered  into  by  a  person  seised  in  fee ;  for  the  remainder  ioA,'i 
right  heirs,  uniting  with  his  life  estate,  brings  the  case  within  the  rule  in  Shelley**  ewe,  (2  Rep.  189), 
and  gives  A*  a  fee-simple. 

eldest 
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eldest  enter  into  all  the  land  to  her  own  use,  and  tlien 

doth  make  a  feoffment  with  warranty  and  dieth  without 

iflsae ;  this  as  to  her  own  part  is  a  lineal  warranty,  but  as 

Co.  8. 5S.  New  to  her  sister's  part  is  a  collateral  warranty  (9).    And  in 

J*"™*.®^^^'      every  c^e  where  one  doth  demand  an  estate  tail,  if  any 

ncair^'        "     ■'M**^or  of  the  issne  in  tail,  whether  he  had  possession  of 

the  land  or  not,  hath  made  a  warranty,  and  if  the  issue, 
that  were  to  bring  a  writ  of  formedon,  may  or  might  have, 
by  possibility  of  some  matter  that  might  have  been  done, 
conveyed  to  himself  a  title  by  force  of  the  gift  by  him  that 
made  the  warranty ;  this  is  a  lineal  warranty.  As  if  a 
man  be  seised  of  land  of  an  estate  tafl  to  him  and  the  heirs 
of  his  body  begotten,  and  make  a  feoffment  of  it,  and 
bind  him  and  his  heirs  to  warrant  it,  and  ha|h  issue  and 
dieth;  this  warranty  descending  upon  the  issue  is  a  lineal 
lit.  Mct.  ri9«     warranty.    And  if  lands  be  given  to  one  and  the  heirs 

males  of  his  body,  and  for  want  of  such  issue  to  the  heirs 

females  of  his  body,  and  the  donee  doth  make  a  feoffment 

with  warranty,  and  hath  issue  a  son  and  a  daughter  and 

dieth ;  this  warranty  is  lineal  to  the  son,  and  if  the  son 

die  without  Issue  male,  it  is   a  lineal  warranty  from  the 

father  to  the  dauffhter.    But  if  the  brother  in  his  life-time 

release  to  the  discontinuee,  &c.  with  warranty,  <&c.  and 

after  dieth  without  issue ;  this  is  a  collateral  warranty  to 

Ial.iect.7i4.    the  daughter.     If  lands  be  given  to  the  husband  and  wife, 

^    and  the  heirs  of  their  two  bodies  engendered,  and  they 

have  issue,  and  the  husband  discontinue  and  die,  and  after 

the  wife  doth  release  with  warranty  and  die ;  this   is  a 

Oo.  soperLit     lineal  warranty.    And  if  lands  be  given  to  a  man  and  a 

^^'  woman  unmarried,  and  the  heirs  of  their  two  bodies,  and 

they  intermarry,  and  are  disseised,  and  the  husband  doth 

release  with  warranty,  and  dieth,  and  after  the  wife  dieth; 

Lit.  sect.  718.     this  is  a  lineal  warranty  to  the  issue  for  all  the  land.    And 

if  tenant  in  tail  have  issue  three  sons  and  discontiaae,  and 
the  middle  brother  doth  release  with  warranty,  and  die 
without  issue,  and  after  the  father  dieth,  and  after  the 
elder  brother  dieth  without  issue,  so  that  the  warranty  doth 
descend  to  the  younger  brother ;  this  is  a  lineal  warranty  to 
him.  And  if  a  father  give  land  to  his  eldest  son  and  th^ 
heirs  males  of  his  body,  &c.  the  remainder  to  the  second 
son,  &c.  if  the  eldest  son  alien  in  fee  with  warranty,  &c. 
and  hath  issue  female,  and  dieth  without  issue  male ;  this  is 
Lit  aect.  711.  a  lineal  warranty  *  to  the  second  sou  (r).  And  io  all  these  *  P.  192. 
Ti£.  Doct.Sc  cases  of  a  lineal  warranty,  if  the  right  of  the  estate  to  he 
c5r*8  5*« '  **^  barred  be  the  right  of  an  estate  in  fee-simple,  it  is  a  bar  with- 
out any  assets  ;  for  the  rule  is,  that  as  to  him  that  demand- 
eth  fee-simple  by  any  of  his  ancestors,  he  shall  be  barred 
and  bound  by  a  liqeal  warranty  that  doth  descend  upopi 
him,  unless  he  bo  restrained  by  some  statute.  But  it  doth 
not  bind  the  right  of  an  estate  in  fee-tail  without  assets,  for 

{q)  If  she  eDtered  into  her  sister's  part,  claiming  the  whole,  and  denying  her  sister's  right,  (See 
snpra,  p.  14,  iiote(v),)  would  it  not,  as  to  the  sister's  part,  rather  be  a  warranty  commfincing 
by  disseisin?  and  see  infra,  page  191,  text. 

(r)  Quare  of  this — as  the  right  to  the  estate  does  not  come  from  or  through  the  person  who  made 
the  warranty,  nor  does  the  obligation  of  the  warranty  devolve  upon  the  same  persofi  who  is  entitled 

to  the  estate ;  and  see  too  next  page,  where  a  contrary  doctrine  10  laid  down. 

»  • 
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^  in  that  caaa  the  role  is,  that  as  to  hliii  that  denandetli  Cm- 

tail  b J  writ  of  formedon  in  the  descender,  he  shall  not  be 
harred  by  a  lineal  varranty,  nnless  he  hath  assets  by  de- 
scent in  fee-simple  of  other  land  from  the  sane  anoester 
tfiat  made  warranty ;  and  then  it  is  a  bar  for  so  much  only  as 
doth  descend  to  him  and  no  more.    And  yet  if  the  issve  m  Co.  leper  lit 
tail  do  alien  the  assets  descended  and  die ;  in  this  case  the  393. 
Issue  of  that  issue  is  not  barred  by  this  warranty  and  assets. 
Bat  if  the  issue  to  whom  the  warranty  doth  descend,  bring 
his  writ  of  formedon,  and  is  barred  by  judgment  by  reason 
of  the  warranty  and  assets ;  in  this  case  albeit  he  alien  the 
assets  afterwards,  yet  the  estate  tail  is  barred  for  ever. 
%  WhaXOuXL         If  tenant  for  life  do  alien  in  fee  with  warranty,  or  be  Co.  i.  67. 
be  said  a  col-     disseised  and  release  to  the  disseisor  with  warranty  and  W  H.  r.  lO. 
iiu^:^d       ^^®?  and  the  warranty  descend  on  him  in  reversion  or  re-  L^*«»««^-^* 
1m>w  soch  a       mainder ;  this  is  a  collateral  warranty  («).    So  if  the  lessee 
waitaaty  ihsU  for  life  be  disseised,  and  a  collatend  ancestor  of  him  in 
^*'*  reversion,  release  with  warranty  and  die,  and  the  war- 

ranty descend  on  him  in  reversion ;  this  is  a  collateral 
warranty,  for  that  u  collateral  which  is  collateral  to  the 
title  of  the  land.    And  if  a  man  seised  of  lands  in  fee  Lit.  sect  m. 
have  issue  two  sods,  and  the  father  dieth,  and  theyoonger  Doct.4rSDdt 
son  doth  enter,  and  doth  alien  the  land  with  warranty,  ^^<- 
and  die  without  issue ;  this  is  now  a  collateral  warranty 
that  b  descended  on  Uie  elder  brother  (0«    And  if  a  son  siH.r.io. 
be  disseised  of  his  own  land,  and  bring  an  assise,  and  after 
the  father  doth  release  to  the  disseisor  with  warranty  and 
dieth;  this  warranty  that  doth  descend  to  the  son  is  a  col- 
lateral warranty  («).    And  if  a  father  disseise  his  son  of  lit  sect.  foi. 
the  land  he  haUi  of  his  own  purchase,  without  any  intent  to 
alien  afterwards  and  to  bar  his  son,  and  afterwards  he  doth 
make  a  feoffment  with  warranty  and  die  before  the  entry 
of  his  son,  so  that  the  warranty  doth  descend ;  this  is  a    ' 
collateral  warranty  (.r).    If  there  be  father  and  two  sons,  lit.  sect.  707. 
and  the  father  is  disseised,  and  the  younger  son  doth  re- 
lease with  warranty  to  the  disseisor,  and  die  without  issue, 
and  then  the  father  dieth ;  in  this  case,  the  warranty  now 
descended  is  a  collateral  warranty.     If  a  lease  be  made  for  Co.  super  Lit. 
life  to  the  father,  the  remainder  tp  his  next  heir,  and  the  ^^ 
father  is  disseised,  and  doth  release  with  warranty  and 
dieth ;   this  is  a  collateral  warranty  to  the  heir.    And  if 
*P.  198.      the  husband  discontinue  *  the  right  of  his  wife,  and  an- 
cestor coHateral  to  the  wife  to  whom  she  is  her  heir  doth 
release  with  warranty  and  die,  and  after  the  husband  dieth; 
this  is  a  collateral  warranty  and  a  bar  to  her  (y).    And  in  Co.  10. 96. 
every  case  where  a  man  doth  demand  an  estate  tail  by  a  lit  sect  709. 
writ  of  formedon,  if  any  ancestor  of  the  issue  in  tafl,  which  kST' t?" 
hath,  or  hath  not  possession,  malceth  a  warranty,  and  the 

{$)  Wammty  by  a  tenant  for  life  is  void  by  the  above  noticed  act  of  the  4  Anne,  c.  16.  s.  tl. 
i)  Qnare  if  tlie  warranty  in  this  case  most  not  be  considered  as  a  warranty  commencing  by  diascisi' 
(uS  See  sni^ra,  page .181,  note  (f ),  for  a  definition  of  a  collateral  warranty. 
(«)  Qiuere  if  not  rather  a  warranty  commencing  by  disseisin ;  and  see  supra,  page  18 1,  note(g^  n-  j 
spectina  disseisin  without  «w  inieni  to  make  a  subsequent  alienation  with  warranty. 

(y)  Not  a  bar  since  the  act  of  4iliui.c.  16,  as  this  act  declares,  tliat  collateral  warranties  bytsf 
ancestor  not  seised  of  an  estate  of  inheritance  in  possession  shall  be  void, 

usar 


CHAF.  till.  OP  A  WARRANTY.  IM 

issae  ttuit  Is  deikiandant  csainot  by  any  possibility  that  may  ^ 

be  done,  convey  to  him  a  title  by  force  of  Uie  gift  from 
and  by  him  that  made  the  warranty;  this  is  a  collateral 
warranty :  as  if  tenant  in  tail  disconUnne  the  taO  and  die, 
having  issne,  and  the  nncle  of  the  issue  dolh  release  with 
warranty  to  the  discontinnee,  and  die  without  issne,  so 
that  the  warranty  doth  descend  on  the  issne  in  tail ;  this  is 
a  collateral  warranty  (a).  So  if  snch  a  discontimiee  make 
a  feoffment  in  fee,  or  be  disseised,  and  the  nncle  release 
with  warranty  to  the  disseisor,  or  feoffee,  and  die  without 
issue,  and  the  warranty  doth  descend  on  the  issue ;  this  is 

lit.  weU  708.    a  collateral  warranty.    If  a  tenant  in  tail  have  three  sons, 

and  discontinue  the  tail  in  fee,  and  the  middle  brother 
doth  release  to  the  discontinuee  with  warranty,  and  after 
the  tenant  in  tail  dieth ;  this  is  a  collateral  warranty  to  the 

lit.  sect.  716.    elder  brother  (6).      If  one  have  issue    three  sons,  and 

giveth  land  to  the  eldest,  and  the  heirs  of  his  body,  and 
for  want  of  such  issue  to  the  middle,  and  the  heirs  of  his 
body,  the  remainder  to  the  third,  and  the  heirs  of  his 
body,  and  the  eldest  doth  discontinue  the  tail  in  fee  with 
warranty,  and  die  without  issue ;  this  is  collateral  to  the 
middle  son.  In  the  same  manner  it  is  in  case  where  the 
middle  son  hath  the  same  land  by  force  of  the  same  re- 
mainder, because  his  elder  brother  made  no  discontinuance, 
but  died  without  issue  of  his  body,  and  after  the  middle 
brother  doth  make  a  discontinuauce  with  warranty,  &c. 
«nd  dieth  without  issne ;  this  is  a  collateral  warranty  to 
the  voungest  son  (e).  And  in  this  case  if  any  of  the  sons 
be  disseised,  and  the  father  that  made  the  gift,  &e,  re- 
leaseth  to  the  disseisor  all  his  right  with  warranty;  this  is 
a  collateral  warranty  to  that  son  upon  whom  the  warranty 

Co.8*  5t.  doth  descend  (d).    If  lands  be  given  to  A.  and  the  heirs  of 

Lit.  leet.  71S.   jiig  body,  and  for  want  of  such  issue  to  E.  his  sister,  and 

the  heirs  of  her  body,  and  A,  doth  make  a  feoffment  with 
warranty,  and  die  without  issue,  having  two  sisters,  JET* 

lit.  sect.  711.    and  iSf.;   this  is  a  collateral  warranty  to  ^.     If  lands  be 

given  to  a  man  and  the  heirs  of  his  body  begotten,  who 
taketh  a  wife,  and  hath  issue  a  son  by  her,  and  the  hus- 
band doth  discontinue  the  tail  in  fee  and  dieth,  and  after 
the  wife  doth  release  to  the  discontinuee  with  warranty, 
and  dieth,  and  the  warranty  doth  descend  to  the  son ;  this 
is  collateral  to  him.  If  tenant  in  tail  discontinue  the  tail 
in  fee,  and  the  discontinuee  is  disseised,  and  the  brother 
of  the  tenant  in  tail  doth  release  to  the  disseisor  with 
warranty  in  fee,  and  dieth  without  •  issue,  and  the  tenant  •  P.  1M« 
in  tail  hath  issue  and  dieth ;  this  is  collateral  as  to  the 
issue.  If  tenant  in  tail  have  issue  two  daughters,  and  die, 
and  the  elder  enter  into  all  to  her  own  use,  and  thereof 


s 


fa)  Bnt  does  not  bar  the  issue,  see  last  note. 

lb)  See  last  note  bnt  one,  as  also  applicable  to  the  two  cases  last  put 

(c)  In  the  two  cases  last  put,  the  warranty  is  made  by  a  person  seised  of  an  estate  of  ioheritanee  u 
poisession,  and  therefore  me  warranty  is  a  bar ;  and  the  case  does  not  fidi  within  the  above  noticed 
act  of  Anne.  . 

(d)  Here  the  warranty,  which  is  coUateral,  is  made  by  a  person  who  is  not  seised  of  an  estate  of  uh 
lieritance  in  possession,  and  is  consequently  void  under  the  act  of  Jane.  Tlie  stndcntwttl  bear  in 
mind  in  aU  future  cases  which  may  occur  of  coihitend  warranties  made  by  peraoos  mUMued  ^f  on  ssta<« 
«/  Mxriianee  in  posie$Mnf  that  snch  warranties  are  Yoid  by  the  act  of  Anne. 

make 
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make  a  feoffment  in  fee  with  warranty,  and   die  without 
i&sne,  this  warranty  as   to. the  other  sisters   part  is   col- 
lateral (e),  but  not  as  to  her  own«     If  the  husband  and  Co.  taper  Lit. 
wife,  tenants  in  special  tail,  have   issue  a  daughter,  and  373* 
the  wife  die,  and  the  husband  by  a  second  wife  have  issue  « 
another  daughter,  and  discontinueth  in  fee  and  dieth,  and 
a  collateral  ancestor  of  the  daughter  s  release  to  the  dts- 
continnee  with  warranty  and  dicth,  and  the  warranty  de- 
scend upon  both  the  daughters,  this  is  a  collateral  warranty 
to  them  (/).    If  lands  be  given  to  one  and  the  heirs  males 
of  his  body,  and  for  want  of  such  issue  to  the  heirs  fe- 
males of  his  body,  and  the  father  die,  and  the  brother 
release  with  warranty,  and  die  without  issue ;  this  is  col- 
lateral to  the  daughter.     If  tenant  in  tail  make  a  lease  for  lit.  sect  756. 
life,  the  remainder  to  another  in  fee,  and  a  collateral  an- 
cestor doth  confirm  the  estate  of  tenant  for  life  with  war- 
ranty and  die^  and  after  the  tenant  in  tail  die,  having 
issue ;  this  is  a  good  binding  collateral  warranty  during  ut.  sect  7if . 
the  estate  for  life  (g).    And  in  all  these  and  such  like  cases  Co.  saperliu 
of  a  collateral  warranty,  whether  the  right  be  the  right  of  ^*'«^*  ^f" 
an  estate  tail,  or  the  right  of  an  estate  in  fee  simple  that  is  qi^^,  ^L^s. 
to  be  barred,  it  is  a  bar  without  any  assets;  for  in  this  case  Co.ftaperLiL 
the  rule  is,  that  a  collateral  warranty  is  a  bar  to  him  that  565.  Stat,  n 
demandeth  fee  simple,  and  also  to  him  that  demandeth  fee  ^-  ^-  ^^'^^ 
tail,  without  any  other  descent  of  lands  in  fee  simple ;  so 
that  the  heir  on  whom  the  same  warranty  is  descended, 
can  never  have  the  land  so  warranted,  whilst  the  warranty 
doth  continue  in  force,  but  is  bound  thereby,  except  it  be 
in  some  special  cases  restrained  by  act  of  parliament ;  as 
where  the  husband  alone  during  bis  wife's  life,  or  after  her 
death,  being  tenant  by  the  curtesy,  make  a  feoffment  by 
£ne,  or  deed,  of  his  wife's  land,  which  she  hath  by  de- 
scent or  purchase,  with  warranty ;  this  will  not  bar  her 
heir  wjthout  assets  of  other  lands  in  fee  simple  descended 
from  the  same  ancestor  that  made  the  warrsinty  (jk).    Or 
where  a  wife  after  her  husband  s  death,  shall  alone,  or 
with  her  succeeding  husliand  alien,  release,  confirm,  or 
discontinue  with  warranty,  the  land  she  holdeth  in  dower, 
or  in  tail,  of  the  gift  of  her  former  liusband,  or  any  of 
his  ancestors;  this  warranty  is  voidable,  and  will  not  bind 
with  assets  (i). 
^^*  ^J**  '^^       I^  *^®  son  purchase  land,  &c.  and  after  let  it  to  his  father.  Lit.  sect  699. 
ranWthat^Vh  ^^  *"^  ^^^®^  ancestor  for  years,  or  at  will,  and  he  by  his  7OO,70i,70f- 
begu  by  di»-      ^®*^  ^^^^^  infeoff  a  stranger,  and  that  with  warranty,  and  Finch,  81 
seisin :  and       after  dieth,  whereby  the  warranty  doth  descend  upon  the  ^^^^^ 
whatsacli  a       heir;  this  warranty  doth  commence*  by  disseisin  (A)    So  if 
Zork"*^  tenant  by  elegit,  statute-merchant,  guardian  in  chivalry,  or 


(«)  QiHyrf,  if  not  commendng  by  disseisin  f     See  supra,   page  191,  note  (q),  and  see  iko  aest 
page. 

(/)  And  void  by  the  act  of  Arme, 

(g)  Not  since  the  above  noticed  act  of  Anne. 

(ft)  See  the  act  of  sa  Hen.  8.c.  23.  s.  6.  which  restrains  husbands  from  discontioaing  estates  sf 
which  they  are  seised  jure  uxoris. 

(i)  See  supra,  page  27,  note  (q),  en  the  act  of  the  ii  Hen.  7.  c.  SO.  restraining  alienation  bywivfs 
seised  in  tail  jane  nutriti,  y 

{k)  See  supra,  page  i8i,  note  (f  ),  as  to  warranty  by  disseisin. 

socage^ 
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socage,  or  because  of*  nurture,  make  a  feo£Pineiit  with 
warranty,  and  this  warranty  doth  descend  on  his  heir;  this 
warranty  doth  commence  by  disseisin.  So  if  one  that  hath 
no  right  at  all  enter  into  my  land,  and  make  a  feoffment  to 
another  with  warratity.  So  if  one  coparcener  enter  into 
the  whole  land,  and  make  a  feoffment  in  fee  with  war- 
ranty ;  this  warranty  as  to  the  one  moiety  doth  begin  by 
disseisin.  So  if  father  and  son  purchase  lands  to  them 
jointly,  <&c.  and  the  father  alien  the  whole  to  another  with 
warranty,  &c.  and  after  the  father  dieth ;  this  warranty  as 
to  tlie  one  moiety  doth  begin  by  disseisin.  But  if  the 
purchase  be  to  them  two  and  the  heirs  of  the  son  it  is  other- 
wise, for  if  the  son  enter  in  the  life-time  of  the  father, 
the  warranty  is  avowed  for  all,  but  if  he  do  not  enter,  then 
as  to  the  father's  moiety  it  is  a  collateral  warranty.  And 
if  the  nurchase  be  to  the  father  and  son,  and  the  heirs  of 
the  father,  and  the  father  alien  with  warranty,  &c.  in  thii 
case  the  warranty  is  good  for  the  whole. 
Co.  5.  so.  If  the  father  be  tenant  for  life,  the  remainder  to  his  son 

taper  Lit.  366,  anj  i^^i^  j^  fee,  and  the  father  by  covin  and  consent,  of 

purpose  to  bar  the  heir  by  a  coUatersd  warranty,  maketh 
a  lease  for  years,  to  the  end  that  the  lessee  should  make  a 
feoffment  in  fee,  that  the  father  may  release  to  the  feoffee 
with  warranty,  and  all  this  is  done  accordingly,  and  the 
father  dieth,  and  the  warranty  doth  descend  to  the  son ; 
in  this  case,  the  warranty  shall  be  said  to  begin  by  dis- 
seisin. Bat  if  the  father  in  this  case  make  a  feoffment  in 
fee  with  warranty  and  die ;  this  is  a  good  warranty  to  bind 
the  son,  albeit  it  is  done  of  purpose  to  bar  him  (/).  So  if 
one  brother  make  a  gift  in  tail  to  another,  and  the  uncle 
doth  disseise  the  donee,  and  infeoffeth  another  with  war- 
ranty, the  uncle  dieth,  and  the  warranty  descendeth  on  the 
donor,  and  then  the  donee  dieth  without  issue ;  this  war- 
ranty doth  begin  by  disseisin.  So  if  the  father  and  son 
and  a  third  person  be  joint-tenants  in  fee,  and  the  father 
maketh  a  feoffment  in  fee  of  the  whole,  with  warranty, 
and  dieth,  and  then  the  son  dieth ;  in  this  case,  as  to  the 
part  of  the  third  person  and  to  the  part  of  the  son,  the  war- 
ranty shall  be  said  to  begin  by  disseisin.  But  releases  at 
this  day  by  a  tenant  for  life,  to  a  disseisor,  or  any  other, 
without  covin,  albeit  it  be  to  the  intent  to  bar  him  in  re- 
version, shall  bar  him(9it);  for  intent,  without  covin  and 
disseisin,  shall  not  ilvoid  a  warranty:  and  examples  of 
warranties  that  do  begin  by  disseisin,  have  these  qualities : 
1.  That  for  the  most  part  the  disseisin  is  done  immediately 
to  the  heir  that  is  bound  by  the  warranty.  2.  The  war- 
ranty and  disseisin  are  simvl  and  seme/.  And  yet  if  a  man 
disseise  another  with  intent  to  make  a  feoffment  with  war- 
ranty, albeit  the  feoffment  be  made  twenty  years  after  the 
disseisin,  yet  it  shall  be  said  to  be  a  warranty  that  doth 
begin  by  disseisin.  But  in  all  these  cases  of  warranties 
that  do  begin  by  dbseisiu,  this  is  the  rule,  that  *  they  are     *  P.  IM. 


(I)  Not  good  since  the  above  Doticed  act  of  the  4  Amu,  c.  16. «.  tl.  which  mak^i  void  all  wairanties 
1^  Moaats  for  life. 
{m)  Warranty  by  tenaot  for  life  now  void  by  the  above  noticed^ict  of  ^sne. 

V  altogether 
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A  warranty  made  for  life,  or  b  tail,  is  good,  and  shall  Lit  lect.  tsl 
bind  for  ao  long  only ;  as  if  tenant  in  tail  of  laiKi  let  it  for  ^*"^^^^ 
life,  the  remainder  to  another  in  fee,  and  a  oollateral  an- 
cestor doth  confirm  the  estate  of  the  tenant  for  life,  and 
die,  and  the  tenant  in  tail  hath  issue;  this  is  a  bar  to  the 
issue  dnring  the  life  of  the  tenant  for  life.  And  in  this 
case  upon  a  roncher  the  recorery  in  value  shall  be  pat  for 
life  only. 

If  one  make  a  gift  in  tail,  and  grant  to  warrant  the  land  C».  lo.  m. 

E>en  according  to  the  gift;  this  warranty  is  good  no 
nger  than  the  estate  doth  last.  And  no  warranty  that 
a  donor  can  make,  in  this  case,  can  bar  him  of  the  land, 
if  the  donee  die  without  issue,  and  the  estate  deter- 
mine. 

And  where  a  warranty  doth  bar,  it  is  entire,  and  doth  Co.  6. 5& 
extend  to  all  the  land,  and  to  all  persons,  upon  whom  it  svper  lit  st%, 
doth  descend,  and  is  a  bar  of  all  the  right  that  every  one 
of  them  hath  in  the  land;  so  that  if  they  have  all  right 
jointly  or  severally,  or  one  only  hath  all  the  right  and  the 
rest  none,  he  that  hath  the  right  is  barred.  And  there- 
fore if  lands  be  given  to  A.  and  the  heirs  of  his  body,  and 
for  want  of  such  issue  to  E.  his  sister  and  the  heirs  of  her 
body,  and  A.  doth  make  a  feoffment  with  warranty,  and 
die  without  issue,  having  two  sisters  E.  and  S,  this  is  a 
bar  to  E.  for  the  whole,  albeit  the  warranty  descend  on 
ber  and  another  (e). 

If  there  be  tenant  for  life,  the  remainder  to  his  son  and  Ce.  5.79. 
heir  apparent  in  taQ,  and  the  father  doth  make  a  feoffment 
fP.m*  in  fee  with  *  warranty  and  dieth;  in  this  case  this  is  a 
good  warranty,  and  will  bar  the  son,  albeit  it  be  made  of 
purpose  to  bar  him  (/)•  But  if  by  agreement  and  covin 
between  him  and  A,  and  B.  he  make  a  lease  to  A,  who 
makes  a  feoffment  in  fee  to  J9.  to  whom  the  father  doth  re- 
lease with  warranty,  thinking  by  a  collateral  warranty  to 
bar  his  son;  this  is  no  bar,  for  this  warranty  began  by 
disseisin  :  and  if  in  the  first  case  the  son  doth  enter  in  the 
life-time  of  the  father  upon  the  land,  he  doth  avoid  the 
warranty. 

If  the  father  be  tenant  for  life,  the  remainder  to  the  Co.  i.  66. 
next  heir  male  of  the  father,  and  to  the  heirs  males  of  the 
body  of  such  next  heir  male,  and  the  father  makes  a  fe- 
oflOnent  to  /.  8,  with  warranty  and  dieth;  it  seems  this 
warranty  is  a  good  bar  to  the  heir  (a) ;  and  in  this  case  the 
heir  cannot  enter  in  the  life-time  of  his  father,  for  he  can- 
not be  heir  male  unto  his  father  until  his  father's  death. 

If  tenant  for  life  make  a  feoffment  with  warranty,  or  be  Co.  saperlit 
disseised,  and  release  with  warranty,  and  he  in  reversion,  ^^'  365.  Co. 

(«)  Tbe  above  is  a  case  of  coUaterel  warranty,  which  falls  within  the  act  of  the  4  Aim.  d^ 
s.  SI.  It  will  be  recollected,  howcTer^  that  this  act  does  not  render  inoperatiTC  mil  collateral  v*'* 
ranties,  bat  only  inch  as  are  entered  into  by  persons  who  have  not  an  estate  of  inheritance  in  p^ 


if)  This  also  is  the  case  of  a  collateral  warranty,  which  comes  within  the  act  of  Amu, 
r)  Thb  case  appears  to  be  precisely  the  same  with  the  one  noticed  in  note  (d),  page  184,  sad  it » 
appiebended  it  is  dearly  a  case  of  collateral  warnnty,  the  warranty  being  entered  into  by  a  pen* 
with  a  oitre  life  esute. 

beioK 
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«i*^'  ®J*-  being  heir  to  the  tenant  for  Kfo,  doth  not  enter,  but  suffer 
X^t^wb^'ru.  ^^  lessee  for  life  to  die,  and  thereby  the  warranty  to  fall 
9-25!  and  descend  npon  him;  in  this  case,  this  warranty  ge- 

nerally is  a  bar  without  any  assets  (h).    Bat  if  he  that 
doth  so  alien,  Sfc.  be  tenant  by  the  curtesy,  this  is  no  bar  to 
the  heir,  witbont  assets  in  fee-simple  from  the  tenant  by 
the  curtesy,  and  then  it  is  a  bar  for  so  much  (i).    And  if 
the  heir,  for  want  of  this  assets  at  the  time,  doth  recoFcr 
the  land  from  his  mother,  and  after  assets  doth  descend 
from  the  father ;  in  this  case  the  tenant  shall  recover  the 
same  land  from  the  mother  again.    And  if  she  that  dotii 
^fc**'  *^  ^'/'*     *®  alien,  Sfc.  be  tenant  for  life  of  the  inheritance  or  pur- 
»eciu V^-  Co!.'  ^^^^  ^^  ber  deceased  husband,  or  given  unto  her  by  any 
super  LiL  365.  ^^  ^®  ancestors  of  her  husband,  or  by  any  other  person 

seised  to  the  use  of  her  husband,  or  of  any  of  his  an- 
cestors ;  in  this  case,  her  alienation,  release,  or  confirma- 
tion with  warranty,  shall  not  bind  the  heir  whether  he 
have  assets  or  not.    But  if  a  man  convey  lands  to  the  use 

Co.  5. 56.  of  himself,  B.  his  wife,  and  the  heirs  of  his  body,  and 

they  have  issue  C.  and  the  father  dieth,  and  C  disseiseth 
his  mother,  or  getteth  a  feoffment  from  a  disseisor,  and 
then  sufiereth  a  recovery  with  a  single  voucher,  and  after 
the  mother  doth  release  to  the  recoveror  with  warranty ; 
in  this  case  the  warranty  is  a  bar  to  the  issue,  and  not  void 
by  the  statute  of  H.  7.  (A). 
.  €0.  snper  Lit.        If  the  husband  that  is  seised  of  lands  in  the  right  of  his  Fiaa. 

366. 381.  Stat  wife  levy  a  fine,  or  maketh  a  feoffment  in  fee  with  war- 

Iit.°i^  sis.    ^^^y»  <^^  ^be  wife  dieth,  and  then  the  husband  dieth ; 

this  warranty  shall  not  bind  the  heir  of  the  wife  without 
assets  of  other  land  in  fee-simple  from  the  father,  albeit 
he  be  not  tenant  by  the  curtesy,  but  it  is  before  her  death 
that  he  doth  make  the  estate  and  the  warranty  (/).  But  a 
fine  levied  by  the  husband  and  wife,  in  this  case,  is  a  good 
bar  to  the  heir. 

Co.  3.  ei.  If  tenant  in  tail  that  is  in  of  another  estate,  L  e.  either       P.  190. 

«o  Am!  '^'iir'    ^y  disseisin,  or  by  the  feoffment  of  a  disseisor,  doth  suffer 
^  a  common  recovery,  and  a  collateral  ancestor  of  the  te- 

nant in  tail  doth  release  with  warranty  to  the  recoveror, 
and  after  the  recoveror  doth  make  a  feoffment  to  uses 
executed  by  the  statute  of  27  H.  8.  and  after  the  collateral 
ancestor  dieth;  in  this  case  albeit  the  estate  of  the  land 
be  transferred  in  the  post  before  the  descent  of  the  war- 
ranty, yet  it  shall  bind.  So  if  he  to  whom  the  warranty 
is  made  suffer  a  common  recovery,  and  after  the  ancestor 
dieth.  But  if  tenant  in  dower  enfeoff  a  villain  with  war- 
ranty, and  the  lord  of  the  villain  enter  into  the  land  before 
the  descent  of  the  warranty,  and  after  the  woman  dieth; 


(h)  Is  not  a  bar  since  the  above  noticed  act  of  Anne.  .  . ^  1^ 

(i)  Warranty  by  tenant  by  the  curtesy,  being  a  warranty  by  a  mere  tenant  for  life,  is  now  void  by 
the  above  act  of  the  4  Ann, 


(jk)  See  this  act  more  fally  noticed,  supra,  page  !|7,  note  (q). 

(l)  A  warranty  by  a  husband,  seised  jure  uxoris,  is  a  warranty  by  a  person  who  b  noi  seised  of  an 
estate  of  inheritance,  and  consequently,  although  the  wife's  heir,  upon  wlfom  the  estate  descends, 
may  also  be  tlie  husband's  heir,  yet  tlie  warranty  being  collateral  to  the  estate  and  not  being  entered 
into  by  a  person  seised  of  an  estate  of  inheritance,  it  will,  suice  the  above  noticed  act  of  Anne^  be 
no  bar  either  with  or  without  assets.  See  tha  act  of  dS  Hen,  &•  c.  Hd*  s.  6.  as  to  discontinuance  by 
liusl>ands  seised  jure  uxorU,  , , 

this 
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this  warranty  shall  uot  bind  the  right  of  the  heir  (m).  So 
if  a  coUatersd  warranty  be  made  to  a  bastard  and  his  heirs, 
and  living  the  ancestor,  the  bastard  dieth  without  issne, 
and  the  lord  by  escheat  doth  enter,  and  after  the  ancestor 
dieth;  this  warranty  shall  not  bind. 

A  collateral  warranty  may  descend  npon  an  issae  in  tail  Lit.  sect 
before  the  right  descended,  and  yet  bo  good,  with  this  I.^'J^'""^ 
difference,  that  the  right  be  in  esse  in  some  of  the  an-  ^^  ^^* 
cestors  of  the  heir  at  the  time  of  the  descent  of  the  war- 
ranty ;  as  if  tenant  in  tail  discontinue  the  tail  in  fee,  and 
the  discontinuee  is  disseised,  and  the  brother  of  the  te- 
nant in  tail  releaseth  all  his  right,  8fc.  to  the  disseisor  with 
warranty,  and  dieth  without  issue,  and  the  tenant  in  tail 
hath  issue  and  dieth ;  in  this  case,  the  issue  is  barred. 
But  otherwise  it  is  where  the  right  is  not  in  esse  in  the 
heir,  or  any  of  his  ancestors,  at  the  time  of  the  fall  of  the 
warranty ;  as  if  lord  and  tenant  be,  and  the  tenant  make 
a  feoffment  in  fee  with  warranty,  and  after  the  feoffee  doth 
purchase  the  seigniory,  and  after  the  tenant  doth  cease  ; 
in  this  case  the  lord  shall  have  a  cessavit ;  for  a  warranty 
doth  never  bar  any  right,  that  doth  commence  after  the 
warranty  (n). 
•.Wkat  shall         ^^  ^^  ^^®  ^  ^^  ^^^  ^^  ^^  ^^^^  warranty  had  been  Lit.  stci.ros. 
Wsaid  a  lineal  made  by  the  father  or  other  ancestor,  the  right  of  the  lands  7^^^* 
warranty:  and  or  tenements  so  Warranted,  had  or  might  have  descended  or 
kow  sn^  «^    come  from  the  same  ancestor,  and  that  from  and  .by  him 
^""^  that  made  the  same  warranty,  such  a  warranty  is  a  lineal 

warranty  (o).  As  if  a  man  be  seised  in  fee  of  land,  and 
make  a  feoffment  of  it  to  another,  and  bind  him  and  his 
heirs  to  warrant  the  land,  and  hath  issue  and  die,  and  the 
warranty  doth  descend  upon  the  issue ;  this  is  a  lineal  war- 
ranty, for  that,  if  none  such  had  been,  the  right  of  the  Co.  taper  lit 
land  had  descended  to  him  as  heir  to  his  father,  and  he  37 1. 
must  have  made  his  descent  by  him.  And  if  there  be 
grandfather,  father  and  son,  and  the  grandfather  be 
disseised,  and  the  father  release  to  the  disseisor  being  in 
possession  with  warranty,  Sfc.  and  dieth,  and  after  the 
grandfather  dieth ;  this  is  a  lineal  warranty  to  the  son,  and 
•  P.  IM.     albeit  in  this  case  the  warranty  descend  *  before  the  right, 

yet  it  is  a  good  bar.    And  if  there  be  two  brothers,  and  Lit  sect  7or. 

the  father  is  disseised,  and  the  eldest  brother  doth  release 

with  warranty,  and  die  without  issue,  and  after  the  father 

dieth,'  and  the  warranty  doth  descend  to  the  younger  son ; 

this  is  a  lineal  warranty  to  him.    And  if  lands  be  given  to  Co.  i.  66.  ^' 

A.  for  life,  the  remainder  to  his  right  heirs,  and  he  doth 

make  a  feoffment  with  warranty  and  die ;  this  is  but  a 

lineal  warranty  (p).    And  if  two  parceners  be,  and  the 

-^ 

(m)  Warranty  by  a  tenant  in  dower  must  be  considered  as  a  warranty  by  a  tenant  for  life,  and  coo- 
•eoaently  void  by  virtue  of  the  above  noticed  act  of  Anne, 

(n)  See  accordingly  in  1  Wood,  336  to  338,  and  further  what  shall  be  said  a  good  warranty  ia  deed, 
and  who  shall  be  boond  by  it,  in  Com.  Dig.  Garranty,  (B).  Vin.  Abr.  Voucher,  (B.  S).  Bac.  Abr. 
Warranty,  (D). 

(o)  See  supra,  page  181,  note  (f ),  on  the  su^iect  of  lineal  warranty. 

(p)  In  a  case  like  this  the  warranty  is  not  entered  into  by  a  mere  tenant  for  life  and  therefore  toM 
nnder  the  statute  of  i^an,  but  it  is  entered  into  by  a  person  seised  tn  fee;  for  the  remainder  to ><.'• 
right  heirs,  uniting  with  his  life  estate,  brings  the  case  within  the  rule  in  ShtUey's  ctuSy  (8  Rep.  1S9), 
and  gives  A*  a  fee-simple. 

eldest 
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eldest  enter  into  all  the  land  to  her  own  use,  and  then 

_  doth  make  a  feoffment  with  warranty  and   dieth  witliout 

'^^  issue ;  this  as  to  her  own  part  is  a  lineal  warrantjj  but  as 

^^  0  her  sister's  part  is  a  collateral  warranty  {q).    And  in 

^      '  ery  c^e  where  one  doth  demand  an  estate  tail,  if  any 

%  estor  of  the  issue  in  tail,  whether  he  had  possession  of 

^.  ^and  or  not,  hath  made  a  warranty,  and  if  the  issue, 

^^f  vere  to  bring  a  writ  of  formedon,  may  or  might  have, 

^  sibility  of  some  matter  that  might  have  been  done, 

^veyed  to  himself  a  title  by  force  of  the  gift  by  him  that 

made  the  warranty;  this  is  a  lineal  warranty.    As  if  a 

man  be  seised  of  land  of  an  estate  tail  to  him  and  the  heirs 

of  his  body  begotten,  and  make  a  feoffment  of  it,  and 

bind  him  and  lus  heirs  to  warrant  it,  and  hath  issue  and 

dieth;  this  warranty  descending  upon  the  issue  is  a  lineal 

lit.  sect.  ri9«     warranty.    And  if  lands  be  given  to  one  and  the  heirs 

males  of  his  body,  and  for  want  of  such  issue  to  the  heirs 

females  of  his  body,  and  the  donee  doth  make  a  feofiment 

with  warranty,  and  hath  issue  a  son  and  a  daughter  and 

dieth ;  this  warranty  is  lineal  to  the  son,  and  if  the  son 

die  without  Issue  male,  it  is  a  lineal  warranty  from  the 

father  to  the  daughter.    But  if  the  brother  in  his  life-time 

release  to  the  discontinuee,  &c.  with  warranty,  &c.  and 

after  dieth  without  issue ;  this  is  a  collateral  warranty  to 

Iit.«ect.7i4.    the  daughter.    If  lands  be  given  to  the  husband  and  wife, 

>    and  the  heirs  of  their  two  bodies  engendered,  and  they 

have  issue,  and  the  husband  discontinue  and  die,  and  after 

the  wife  doth  release  with  warranty  and  die ;  this  is  a 

Oo.  super  Lit.    lineal  warranty.     And  if  lands  be  given  to  a  man  and  a 

^^^*  woman  unmarried,  and  the  heirs  of  their  two  bodies,  and 

they  intermarry,  and  are  disseised,  and  the  husband  doth 

release  with  warranty,  and  dieth,  and  after  the  wife  dieth; 

Lit.  sect. 718.     this  is  a  lineal  warranty  to  the  issue  for  all  the  laud.     And 

if  tenant  in  tail  have  issue  three  sons  and  discontinue,  and 
the  middle  brother  doth  release  with  warranty,  and  die 
without  issue,  and  after  the  father  dieth,  and  after  the 
elder  brother  dieth  without  issue,  so  that  the  warranty  doth 
descend  to  the  younger  brother ;  this  is  a  lineal  warranty  tp 
him.  And  if  a  father  give  land  to  his  eldest  son  and  the 
heirs  males  of  his  body,  &c.  the  remainder  to  the  second 
son,  &c.  if  the  eldest  son  alien  in  fee  with  warranty,  &c» 
and  hath  issue  female,  and  dieth  without  issue  male ;  this  is 
Lit  sect.  711.  a  lineal  warranty  *  to  the  second  son  (r).  And  in  all  these  *  P.  192. 
7if.  Doct  Sc  cases  of  a  lineal  warranty,  if  the  right  of  the  estate  to  be 
Co^s  ^m'  ^*^'  barred  be  the  right  of  an  estate  in  fee-simple,  it  is  a  bar  with- 
out any  asBets  ;  for  the  rule  is,  that  as  to  him  that  demand- 
eth  fee-simple  by  any  of  his  ancestors,  he  shall  be  barred 
and  bound  by  a  lineal  warranty  that  doth  descend  upon 
him,  unless  he  be  restrained  by  some  statute.  But  it  doth, 
not  bind  the  right  of  an  estate  in  fee-tail  without  assets,  for 

{q)  If  she  entered  iDto  her  sister's  part,  claimtng  the  whole,  and  denying  her  sister's  right,  (Set 
sopra,  p.  14,  note  (v),)  would  it  not,  as  to  the  sister's  part,  rather  be  a  warranty  commencing 
1^  disseisin?  and  see  infra,  page  191,  teixt. 

(r)  Qiurrs  of  this — as  the  ri^ht  to  the  estate  does  not  come  from  or  threngh  the  person  who  made 
the  warranty,  nor  does  the  obligation  of  the  warranty  devolve  upon  the  same  persofi  who  is  entitled 
totbe  estate ;  and  see  too  next  page,  where  a  contrary  doctrine  is  laid  down. 

hi 
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this  warranty  shall  uot  bind  the  right  of  the  heir  (m).  So 
if  a  collateral  warranty  be  made  to  a  bastard  and  his  heirs, 
and  living  the  ancestor,  the  bastard  dieth  without  issne, 
and  the  lord  by  escheat  doth  enter,  and  after  the  ancestor 
dieth;  this  warranty  shall  not  bind. 

A  collateral  warranty  may  descend  npon  an  issae  in  tail  Lit.  s^ct. 
before  the  right  descended,  and  yet  bo  good,  with  this  I?'J^' *"'*"' 
difference,  that  the  right  be  in  esse  in  some  of  the  an-  *^'*  ^^' 
cestors  of  the  heir  at  ihe  time  of  the  descent  of  the  war- 
ranty ;  as  if  tenant  in  tail  discontinue  the  tail  in  fee,  and 
the  discontinuee  is  disseised,  and  the  brother  of  the  te- 
nant  in  tail  releaseth  all  his  right,  8fc,  to  the  disseisor  with 
warranty,  and  dieth  without  issue,  and  the  tenant  in  tail 
hath  issue  and  dieth ;  in  this  case,  the  issne  is  barred. 
But  otherwise  it  is  where  the  right  is  not  in  esse  in  the 
heir,  or  any  of  his  ancestors,  at  the  time  of  the  fall  of  the 
warranty ;  as  if  lord  and  tenant  be,  and  the  tenant  make 
a  feofiment  in  fee  with  warranty,  and  after  the  feoffee  doth 
purchase  the  seigniory,  and  after  the  tenant  doth  cease  ; 
in  this  case  the  lord  shall  have  a  cessavit ;  for  a  warranty 
doth  never  bar  any  right,  that  doth  commence  after  the 
warranty  («). 

M.  Wkat  shall         ^^  ^®  ^^^^  ^  ^^  ^^^  ^^  °^  ^^^^  warranty  had  been  Lit.  stct.  ro9, 
Wsaid  a  lineal  made  by  the  father  or  other  ancestor,  the  right  of  the  lands  '^^^' 
warranty :  and  or  tenements  so  Warranted,  had  or  might  have  descended  or 

mmw  Sudi    ^*""®  ^■■®™  ^®  ssLiae  ancestor,  and  that  from  and  .by  him 
^""^  that  made  the  same  warranty,  such  a  warranty  is  a  lineal 

warranty  (o).    As  if  a  man  be  seised  in  fee  of  land,  and  * 
make  a  feoffment  of  it  to  another,  and  bind  him  and  his 
heirs  to  warrant  the  land,  and  hath  issue  and  die,  and  the 
warranty  doth  descend  upon  the  issue ;  this  is  a  lineal  war- 
ranty, for  that,  if  none  such  had  been,  the  right  of  the  co,  taper  Lit* 
land  had  descended  to  him  as  heir  to  his  father,  and  he  S7i. 
must  have  made  his  descent  by  him.    And  if  there  be 
grandfather,  father  and   son,    and    the  grandfather  be 
disseised,  and  the  father  release  to  the  disseisor  being  in 
possession  with  warranty,  8fc»  and  dieth,  and   after  the 
grandfather  dieth ;  this  is  a  lineal  warranty  to  the  son,  and 
•  P.  lUl.     albeit  in  this  case  the  warranty  descend  *  before  the  right, 

yet  it  is  a  good  bar.    And  if  there  be  two  brothers,  and  Lit.  sect.  ror. 

the  father  is  disseised,  and  the  eldest  brother  doth  release 

with  warranty,  and  die  without  issue,  and  after  the  father 

dieth,*  and  the  warranty  doth  descend  to  the  younger  son ; 

this  is  a  lineal  warranty  to  him.    And  if  lands  be  given  to  Co.  i.66. 67. 

A.  for  life,  the  remainder  to  his  right  heirs,  and  he  doth 

make  a  feoffment  with  warranty  and  die ;  this  is  but  a 

lineal  warranty  (p).    And  if  two  parceners  be,  and  the 


(m)  Warranty  by  a  tenant  in  dower  roust  be  considered  as  a  warranty  by  a  tenant  for  life,  and  con- 
•eanently  void  by  virtne  of  the  above  noticed  act  of  Anne, 

(n)  See  accordingly  in  1  Wood,  535  to  338,  and  farther  what  shall  be  said  a  good  warranty  in  deed, 
and  who  shall  be  bound  by  it,  in  Com,  Dig.  Garranty,  (B).  Vin.  Abr.  Voucher,  (B.  S).  Bac.  Abr. 
Warranty,  (D). 

(p)  See  supra,  page  181,  note  (f),  on  the  su^ect  of  lineal  warranty. 

(p)  In  a  case  like  this  the  warranty  is  not  entered  into  by  a  mere  tenant  for  life  and  theretbre  vohI 
under  the  statute  of  i^an,  but  it  is  entered  into  by  a  person  seised  in  fee ;  for  the  remainder  tOil.'s 
right  heirs,  uniting  with  his  life  estate,  brings  the  case  within  the  rule  in  Shelley's  cm,  (S  Rep.  189), 
and  gives  A.  a  fee-simple. 

eldest 
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eldest  enter  into  all  the  land  to  her  own  use,  and  then 

doth  make  a  feoffment  with  warranty  and  dieth  without 

iBsae;  this  as  to  her  own  part  is  a  lineal  warranty,  but  as 

Co.  8. 5S.  New  to  her  sister's  part  is  a  collateral  warranty  (9).    And  in 

terms  of  the      erery  c^e  where  one  doth  demand  an  estate  tail,  if  any 

twaiy^^'       '     ^^c^^toi'  of  the  issue  in  tail,  whether  he  had  possession  of 

the  land  or  not,  hath  made  a  warranty,  and  if  the  issue, 
that  were  to  bring  a  writ  of  formedon,  may  or  might  have, 
by  possibility  of  some  matter  that  might  have  been  done, 
conveyed  to  himself  a  title  by  force  of  the  gift  hy  him  that 
made  the  warranty;  this  is  a  lineal  warranty.  As  if  a 
man  be  seised  of  land  of  an  estate  tail  to  him  and  the  heirs 
of  his  body  begotten,  and  make  a  feoffment  of  it,  and 
bind  him  and  his  heirs  to  warrant  it,  and  hath  issue  and 
dieth ;  this  warranty  descending  upon  the  issue  is  a  lineal 
Lit.  sect.  ri9«     warranty.    And  if  lands  be  given  to  one  and  the  heirs 

males  of  his  body,  and  for  want  of  such  issue  to  the  heirs  . 
females  of  his  body,  and  the  donee  doth  make  a  feoffment 
with  warranty,  and  hath  issue  a  son  and  a  daughter  and 
dieth ;  this  warranty  is  lineal  to  the  son,  and  if  the  son 
die  without  Issue  male,  it  is  a  lineal  warranty  from  the 
father  to  the  dauffhter.  But  if  the  brother  in  his  life-time 
release  to  the  discontinuee,  &c.  with  warranty,  &c.  and 
after  dieth  without  issue ;  this  is  a  collateral  warranty  to 
Iil.«ect.7i4.    the  daughter.     If  lands  be  given  to  the  husband  and  wife, 

and  the  heirs  of  their  two  bodies  engendered,  and  they 

have  issue,  and  the  husband  discontinue  and  die,  and  after 

the  wife  doth  release  with  warranty  and  die ;  this  is  a 

O*.  soperLit.    lineal  warranty.     And  if  lands  be  given  to  a  man  and  a 

^^'  woman  unmarried,  and  the  heirs  of  their  two  bodies,  and 

they  intermarry,  and  are  disseised,  and  the  husband  doth 

release  with  warranty,  and  dieth,  and  after  the  wife  dieth; 

Lit.  iect.718.     this  is  a  lineal  warranty  to  the  issue  for  all  the  land.     And 

if  tenant  in  tail  have  issue  three  sons  and  discontinue,  and 
the  middle  brother  doth  release  with  warranty,  and  die 
without  issue,  and  after  the  father  dieth,  and  after  the 
elder  brother  dieth  without  issue,  so  that  the  warranty  doth 
descend  to  the  younger  brother ;  this  is  a  lineal  warranty  tp 
him.  And  if  a  father  give  land  to  his  eldest  son  and  the 
heirs  males  of  his  body,  &c,  the  remainder  to  the  second 
son,  &c.  if  the  eldest  son  alien  in  fee  with  warranty,  &c« 
and  hath  issue  female,  and  dieth  without  issue  male;  this  b 
Lit.  sect.  711.  a  lineal  warranty  *  to  the  second  sou  (r).  And  in  all  these  *  P.  192. 
7i«.  Doct  6c  cases  of  a  lineal  warranty,  if  the  right  of  the  estate  to  be 
cS**8  ^M  **^  harred  be  the  right  of  an  estate  in  fee-simple,  it  is  a  bar  with- 
out any  assets ;  for  the  rule  is,  that  as  to  him  that  demand- 
eth  fee-simple  by  any  of  his  ancestors,  he  shall  be  barred 
and  bound  by  a  liueal  warranty  that  doth  descend  upon 
him,  unless  he  be  restrained  by  some  statute.  But  it  doth 
not  bind  the  right  of  an  estate  in  fee-tail  without  assets,  for 

{q)  If  she  entered  into  her  sister's  part,  claiming  the  whole,  and  denying  her  sister's  right,  (Set 
mpra,  p.  14,  note(y),)  would  it  not,  as  to  the  sister's  part,  rather  be  a  warraoty  commencing 
by  disseisin?  and  see  infra,  page  191,  text. 

(r)  Qiurre  of  this— as  the  ri^ht  to  the  estate  does  not  come  from  or  throngh  the  person  who  made 
the  warranty,  nor  does  the  obligation  of  the  warranty  devolve  upon  the  same  persofi  who  is  entitled 
to  the  estate ;  and  see  too  next  page,  where  a  contrary  doctrine  is  laid  down. 

in 
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^  in  tbatcata  tliende  is, that  as  to  him  tliatdenaadetli 

tail  bj  writ  of  formedon  in  the  descender,  he  shaU  not  be 
barred  by  a  lineal  varrantj,  nnless  he  hath  assets  hy  d^ 
scent  in  fee-simple  of  other  land  from  the  same  ancestor 
Aat  made  warranty ;  and  then  it  is  a  bar  for  so  much  only  as 
doth  descend  to  him  and  no  more.    And  yet  if  the  issue  in  Co.  raper  lit. 
tail  do  alien  the  assets  descended  and  die ;  in  this  case  the  393. 
issue  of  that  issne  is  not  barred  by  this  warranty  and  assets. 
Bnt  if  the  issne  to  whom  the  warranty  doth  descMid,  bring 
his  writ  of  formedon,  and  is  barred  by  judgment  by  reason 
of  the  warranty  and  assets;  in  this  case  albeit  he  alien  the 
assets  afterwards,  yet  the  estate  tail  is  barred  for  ever. 
9.WbatalisU         If  tenant  for  life  do  alien  in  fee  with  warranty,  or  be  Co.  i.dr. 
bewudacol-     disseised  and  release  to  the  disseisor  with  warranty  and  tiH.r.  lo. 
la^'^d       ^^^l  ^^^  ^*  warranty  descend  on  him  in  rerersion  or  re-  l^*-»*«*-  ^* 
bow  soch  a       mainder ;  this  is  a  collateral  warranty  (s).    So  if  the  lessee 
wanantyflMU  for  life  be  disseised,  and  a  coOateral  ancestor  of  him  in 
bar.  reversion,  release  with  warranty  and  die,  and  the  war- 

ranty descend  on  him  in  reversiMi ;  this  is  a  collateral 
warranty,  for  that  is  collateral  which  is  ooUateral  to  the 
title  of  the  land.    And  if  a  man  seised  of  lands  in  fee  Lit.  sect.  7or. 
have  issne  two  sons,  and  the  father  dieth,  and  theyoonger  DocLASodt. 
son  doth  enter,  and  doth  alien  the  land  with  warranty,  i^^* 
and  die  without  issue;  this  is  now  a  collateral  warranty 
that  is  descended  on  die  elder  brother  (0«    And  if  a  son  aiH.r.io. 
be  disseised  of  his  own-  land,  and  bring  an  assise,  and  after 
the  father  doth  release  to  the  disseisor  with  warranty  and 
dieth;  this  warranty  that  doth  descend  to  the  son  is  a  col- 
lateral warranty  («).    And  if  a  father  disseise  his  son  of  Lit.  aecc  fo*. 
the  land  he  hath  of  his  own  purchase,  without  any  intuit  to 
alien  afterwards  and  to  bar  his  son,  and  afterwards  he  doth 
make  a  feoffment  with  warranty  and  die  before  the  entry 
of  his  son,  so  that  the  warranty  doth  descend ;  this  is  a 
collateral  warranty  (x).    If  there  be  father  and  two  sons,  lit.  sect.  ror. 
and  the  father  is  disseised,  and  the  younger  son  doth  re- 
lease with  warranty  to  the  disseisor,  and  die  without  issue, 
and  then  the  father  dieth ;  in  this  case,  the  warranty  now 
descended  is  a  collateral  warranty.    If  a  lease  be  made  for  Co.  toper  Lit. 
life  to  the  father,  the  remainder  to  his  next  heir,  and  the  ^^* 
father  is  disseised,  and  doth  release  with  warranty  and 
dieth ;   this  is  a  collateral  warranty  to  the  heir.    And  if 
^P.  Ids.      the  husband  discontinue  *  the  right  of  his  wife,  and  an- 
cestor collateral  to  the  wife  to  whom  she  is  her  heir  doth 
release  with  warranty  and  die,  and  after  the  husband  dieth; 
this  is  a  collateral  warranty  and  a  bar  to  her(y).    And  in  Co.  10.  9^ 
every  case  where  a  man  doth  demand  an  estate  tail  by  a  Iit.ieeL709p 
writ  of  formedon,  if  any  ancestor  of  the  issue  in  tail,  which  rSt' wl" 
hath,  or  hath  not  possession,  maketh  a  warranty,  and  the 


X«)  Wumuity  by  a  tenant  for  life  ii  void  by  tbe  above  noticed  act  of  tbe  4  Anne,  c.  16.  s.  tl. 

(t)  Quare  if  the  warranty  in  this  case  most  not  be  considered  as  a  warranty  commencing  by  di 

{•\  See  sopra,  page .181,  note  (f ),  for  a  definition  of  a  collateral  warranty. 

(x)  Qiuere  if  not  rather  a  warranty  commencUig  by  diueisin ;  and  see  supra,  page  181,  note(g),  n* 
Bpecting  disseisin  without  o»  intent  to  make  a  subsequent  alienation  with  warranty. 

(y)  Not  a  bar  since  the  act  of  4  Ann.  c.  16,  as  this  act  declares,  that  collateral  warranties  by  aiy 
ancestor  not  seised  of  an  estate  of  inheritance  lo  pouession  shall  be  void. 

isfw 
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immt  tbat  is  dettiandant  cannot  by  any  possibility  tbat  may 
be  done,  coinrey  to  him  a  title  by  force  of  the  gift  from 
and  by  him  that  made  the  warranty;  thb  is  a  coUateral 
warranty :  as  if  tenant  in  tail  discontinue  the  taO  and  die. 
haring  issne»  and  the  nncle  of  the  issne  dotii  rdease  with 
warranty  to  the  discontinnee,  and  die  without  issne,  so 
that  the  warranty  doth  descend  on  the  issue  in  tail ;  this  is 
a  collateral  warranty  (a).  So  if  such  a  discontinaee  make 
a  feoffment  in  fee,  or  be  disseised,  and  the  nncle  release 
with  warranty  to  the  disseisor,  or  feoffee,  and  die  without 
issue,  and  the  warranty  doth  descend  on  the  issue ;  this  ia 

lit.  fleet,  roe.    a  collateral  warranty.    If  a  tenant  in  tail  have  three  sons, 

and  discontinue  the  toil  in  fee,  and  the  middle  brother 
doth  release  to  the  discontinuee  with  warranty,  and  after 
the  tenant  in  tail  dieth ;  this  is  a  collateral  warranty  to  tibe 

lit.  sect.  ntf.    elder  brother  (6).      If  one  have  issue    three  scms,  and 

giveth  land  to  the  eldest,  and  the  heirs  of  his  body,  and 
for  want  of  such  issue  to  the  middle,  and  the  heirs  of  Us 
body,  the  remainder  to  the  third,  and  the  heirs  of  his 
body,  and  the  eldest  doth  discontinue  the  tail  in  fee  wit& 
warranty,  and  die  without  issue ;  this  is  collateral  to  the 
middle  son.  In  the  same  manner  it  is  in  case  where  the 
middle  son  hath  the  same  land  by  force  of  the  same  re- 
mainder, becifuse  his  elder  brother  made  no  discontinuance, 
but  died  without  issue  of  his  body,  and  after  the  middle 
brother  doth  make  a  discontinuance  with  warranty.  See, 
and  dieth  without  issue ;  this  is  a  collateral  warranty  to 
the  youngest  son  (c).  And  in  this  case  if  any  of  the  sons 
be  disseised,  and  the  father  that  made  the  gift,  &c.  re* 
leaseth  to  the  disseisor  all  his  right  with  warranty;  this  is 
a  collateral  warranty  to  that  son  upon  whom  the  warranty 

Co.  8. 5f .  doth  descend  (d).    If  lands  be  given  to  A.  and  the  heirs  of 

lit.  leei.  71S.    iiig  body,  and  for  want  of  such  issue  to  JB.  his  sister,  and 

the  heirs  of  her  body,  and  A.  doth  make  a  feoffment  with 
warranty,  and  die  without  issue,  having  two  sisters,  J& 

lit.  lect.  711.    and  S.;   this  is  a  collateral  warranty  to  E.     If  lands  be 

given  to  a  man  and  the  heirs  of  his  body  begotten,  who 
taketh  a  wife,  and  hath  issue  a  son  by  her,  and  the  hus- 
band doth  discontinue  the  tail  in  fee  and  dieth,  and  after 
the  wife  doth  release  to  the  discontinuee  with  warranty, 
and  dieth,  and  the  warranty  doth  descend  to  the  son;  this 
is  collateral  to  him.  If  tenant  in  tail  discontinue  the  tail 
in  fee,  and  the  discontinuee  is  disseised,  and  the  brother 
of  the  tenant  in  tail  doth  release  to  the  disseisor  with 
warranty  in  fee,  and  dieth  without  *  issue,  and  the  tenant  *  P.  IM* 
in  tail  hath  issne  and  dieth ;  this  is  collateral  as  to  the 
issue.  If  tenant  in  tail  have  issue  two  daughters,  and  die, 
and  the  elder  enter  into  all  to  her  own  use,  and  thereof 


i; 


ia)  Bnt  does  not  liar  the  issue,  see  last  note. 
6)  See  last  note  bnt  one,  as  also  applicable  to  the  two  cases  last  pat. 

(c)  In  the  two  cases  last  pnt,  the  warranty  is  made  by  a  person  seised  of  an  estate  of  inheritanee  ia  • 
poMesidon,  and  therefore  tlie  warranty  is  a  bar  ;  and  the  case  does  not  fall  within  the  above  noticed 
act  of  Aime. 

(d)  Here  the  warranty,  which  is  coUateral,  is  made  by  a  person  who  is  noi  seised  of  an  esUte  of  Ib« 
heritance  in  possession,  and  is  consequently  void  under  the  actof  ilafM.  The  stadeat  wfll  bear  in 
mind  in  all  ftiture  cases  which  may  occur  of  colteteial  warranties  made  by  penoas  mUMimd  qfa»uM€ 
i4  iitkBrUance  in  pouemmtf  that  such  warranties  are  void  by  the  act  of  Amu. 

make 
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make  a  feofi'ment  in  fee  with  warranty,  and   die  without 
issue,  this  warranty  as   to. the  other  sisters   part  is  col- 
lateral (e),  hut  not  as  to  her  own^     If  the  husband  and  Co,  sapcr  Lit. 
wife,  tenants  in   special  tail,  have   issue  a  daughter,  and  373. 
the  wife  die,  and  the  husband  by  a  second  wife  have  issue  « 
another  daughter,  and  discontinueth  in  fee  and  dieth,  and 
a  colla.teral  ancestor  of  the  daughter  s  release  to  the  dis- 
continuee  with  warranty  and  dieth,  and  the  warranty  de- 
scend upon  both  the  daughters,  this  is  a  collateral  warranty 
to  them  (/).    If  lands  be  given  to  one  and  the  heirs  males 
of  his  body,  and  for  want  of  such  issue  to  the  heirs  fe- 
males of  his  body,  and  the  father  die,  and  the  brother 
release  with  warranty,  and  die  without  issue ;  this  is  col- 
lateral to  the  daughter.     If  tenant  in  tail  make  a  lease  for  Lit.  sect.  758. 
life,  the  remainder  to  another  in  fee,  and  a  collateral  an- 
cestor doth  con6rm  the  estate  of  tenant  for  life  with  war- 
ranty and   die^  and   after  the  tenant  in  tail  die,  having 
issue;  this  is  a  good  binding  collateral  warranty  during  Lit.  sect.  rit. 
the  estate  for  life  (^).    And  in  all  these  and  such  like  cases  Co.  soperliu 
of  a  collateral  warranty,  whether  the  right  be  the  right  of  ^*"g^'  ^  r" 
an  estate  tail,  or  the  right  of  an  estate  in  fee  simple  Uiat  is  qiq^^.  cii.^s. 
to  be  barred,  it  is  a  bar  without  any  assets;  for  in  this  case  Co.  soper  Lit. 
the  rule  is,  that  a  collateral  warranty  is  a  bar  to  him  that  365.  sut.  Ji 
demandeth  fee  simple,  and  also  to  him  that  demandeth  fee  ^-  ^'  ^'>-^^- 
tail,  without  any  other  descent  of  lands  in  fee  simple ;  so 
that  the  heir  on  whom  the  same  warranty  is  descended, 
can  never  have  the  land  so  warranted,  whilst  the  warranty 
doth  continue  in  force,  but  is  bound  thereby,  except  it  be 
in  some  special  cases  restrained  by  act  of  parliament ;  as 
where  the  husband  alone  during  his  wife's  life,  or  after  her 
death,  being  tenant  by  the  curtesy,  make  a  feoffment  by 
fine,  or  deed,  of  his  wife's  land,  which  she  hath  by  de- 
scent or  purchase,  with  warranty ;  this  will  hot  bar  her 
heir  wjithout  assets  of  other  lauds  in  fee  simple  descended 
from  the  same  ancestor  that  made  the  warranty  (A).     Or 
where  a  wife  after  her  husband's  death,  shall  alone,  or 
with  her  succeeding  husband  alien,  release,  confirm,  or 
discontinue  with  warranty,  the  land  she  holdeth  in  dower, 
or  in  tail,  of  the  gift  of  her  former  husband,  or  any  of 
his  ancestors;  this  warranty  is  voidable,  and  will  not  bind 
with  assets  (i), 
to.  What  shall       If  the  son  purchase  latod,  &c.  and  after  let  it  to  his  father.  Lit.  sect.  699. 
niii^?h*t'dath  ^^  *"*^  other  ancestor  for  years,  or  at  will,  and  he  by  his  70O,70i,7(«. 
begm  by  dis-      d©ed  dotli  infeofi*  a  stranger,  and  that  with  warranty,  and  ^inch,  W. 
sdsin :  and       after  dieth,  whereby  the  warranty  doth  descend  upon  the  ^^*^^^ 
whatsnch  a       heir;  this  warranty  doth  commence  by  disseisin  (Jt)    So  if 
warranty  doth   tenant  by  elegit,  statute^merchant,  guardian  in  chivalry,  or 

(tf)  Quartf  if  not  commendng  by  disseisin  ?     See  snpra,   page  191,  note  (q),  and  see  also  Bat 
page. 

(/)  And  void  by  the  act  of  Anne, 

(^)Not  since  the  above  noticed  act  of  Anne, 

(A)  See  the  act  of  aa  Hen,  8.  c.  28.  s.  6.  which  restrains  husbands  from  discontinuing  estates  sf 
which  they  are  seised  jirre  uxoris, 

(t)  See  supra,  page  S7,  note  (q),  en  the  act  of  the  11  Hen.  7.  c.  SO.  restraining  alienation  by  wiwt 
seised  in  tail /lire  mariti.  y 

{h)  See  sopra,  page  181^  note  (f ),  as  to  warranty  by  disseisin. 

socage. 
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socage,  or  because  of*  nurture,  make  a  feoffment  with 
warranty,  and  this  warranty  doth  descend  on  his  heir;  this 
warranty  doth  commence  by  disseisin.  So  if  one  that  hath 
no  right  at  all  enter  into  my  land,  and  make  a  feoffment  to 
another  with  warranty.  So  if  one  coparcener  enter  into 
the  whole  land,  and  make  a  feofiinent  in  fee  with  war- 
ranty ;  this  warranty  as  to  the  one  moiety  doth  begin  by 
disseisin.  So  if  father  and  son  purchase  lands  to  them 
jointly,  &c.  and  the  father  alien  the  whole  to  another  with 
warranty,  &c,  and  after  the  father  dieth ;  this  warranty  as 
to  tlie  one  moiety  doth  begin  by  disseisin.  But  if  the 
purchase  be  to  them  two  and  the  heirs  of  the  son  it  is  other- 
wise, for  if  the  son  enter  in  the  life-time  of  the  father, 
the  warranty  is  avowed  for  all,  but  if  he  do  not  enter,  then 
as  to  the  father's  moiety  it  is  a  collateral  warranty.  And 
if  the  purchase  be  to  the  father  and  son,  and  the  heirs  of 
the  father,  and  the  father  alien  with  warranty,  &c.  in  this 
case  the  warranty  is  good  for  the  whole. 
Co.  5.  80.  If  the  father  be  tenant  for  life,  the  remainder  to  his  son 

toper  Lit.  S66,  and  heir  in  fee,  and  the  father  by  covin  and  consent,  of 

purpose  to  bar  the  heir  by  a  coUaterd  warranty,  maketh 
a  lease  for  years,  to  the  end  that  the  lessee  should  make  a 
feoffnient  in  fee,  that  the  father  may  release  to  the  feoffee 
with  warranty,  and  all  this  is  done  accordingly,  and  the 
father  dieth,  and  the  warranty  doth  descend  to  the  son ; 
in  this  case,  the  warranty  shall  be  said  to  begin  by  dis- 
seisin. But  if  the  father  in  this  case  make  a  feoffment  in 
fee  with  warranty  and  die ;  this  is  a  good  warranty  to  bind 
the  son,  albeit  it  is  done  of  purpose  to  bar  him  (/).  So  if 
one  brother  make  a  gift  in  tail  to  another,  and  the  uncle 
doth  disseise  the  donee,  and  infeoffeth  another  with  war- 
ranty, the  uncle  dieth,  and  the  warranty  descendeth  on  the 
donor,  and  then  the  donee  dieth  without  issue ;  this  war- 
ranty doth  begin  by  disseisin.  So  if  the  father  and  son 
and  a  third  person  be  joint-tenants  in  fee,  and  the  father 
maketh  a  feoffment  in  fee  of  the  whole,  with  warranty, 
and  dieth,  and  then  the  son  dieth ;  in  this  case,  as  to  the 
part  of  the  third  person  and  to  the  part  of  the  son,  the  war- 
ranty shall  be  said  to  begin  by  disseisin.  But  releases  at 
this  day  by  a  tenant  for  life,  to  a  disseisor,  or  any  other, 
without  covin,  albeit  it  be  to  the  intent  to  bar  him  in  re- 
version, shall  bar  him  (m) ;  for  intent,  without  covin  and 
disseisin,  shall  not  avoid  a  warranty:  and  examples  of 
warranties  that  do  begin  by  disseisin,  have  these  qualities : 
1.  That  for  the  most  part  the  disseisin  is  done  immediately 
to  the  heir  that  is  bound  by  the  warranty.  2.  The  war- 
ranty and  disseisin  are  timul  and  seme/.  And  yet  if  a  man 
disseise  another  with  intent  to  make  a  feoffment  with  war- 
ranty, albeit  the  feoffment  be  made  twenty  years  after  the 
disseisin,  yet  it  shall  be  said  to  be  a  warranty  that  doth 
begin  by  disseisin.  But  in  all  these  cases  of  warrantiea 
tiiat  do  begin  by  disseisin,  this  is  the  role,  that  *  they  are     •  P.  196. 


(I)  Not  good  since  the  above  noticed  act  of  the  4  iliuie,  c.  16. «.  tl.  which  tnku  void  aO  wairantiet 
iiy  leoanta  for  life. 
(jn)  Warranty  by  tenant  for  life  now  void  by  the  above  noticed4ict  of  itaac* 

V  altogether 
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altogether  void  and  without  force  ai  to  all  others  bat  to 
the  parties  themaelires  that  do  make  them ;  and  therefore 
they  do  not  bar  or  bind  any  others  at  all  of  their  right  that 
have  any.  And  the  same  law  is  of  a  warranty  that  doth 
begin  by  abatement  or  intrusion ;  that  is,  when  an  abate* 
ment  or  intrusion  is  made  of  purpose  to  make  a  feoffment 
in  fee  with  warranty.  And  so  also  it  is  where  the  tenant 
dieth  without  heir,  and  an  ancestor  of  the  lord  doth  enter 
before  the  entry  of  the  lord,  and  make  a  feoffment  in  fee 
with  warranty  ;  in  this  case  this  shall  not  bind  the  lord, 
because  it  doth  be^n  by  wrong  ^). 
11.  How  a  All  warranties  m  general  are  faTourably  taken  in  law, 

warnn<y  •'"•U  because  they  are  part  of  men's  assurances.    Every  war- 
be  taken.   ,      nady  in  law  is  taken  fos^  and  hath  the  effect  of,  a  lineal 
warranty.  * 

The  warranty  that  is  made  by  dedi  4r  coiieent  (o),  or  dedi  Co*  ^  ^i- 
oi|ly  in  a  feoffment,  is,  and  shall  be  taken  for,  a  general  ^'  ^^' 
warranty  against  all  persons  to  the  feoffee  and  his  heirs, 
during  the  life  of  the  feoffor  only,  albeit  there  be  no  ser- 
Tice  reserved  by  the  deed  nor  heir  named :  but  it  shall  not 
extend  to  the  assignee  of  the  feoffee.  And  if  there  be  any 
service  reserved  on  the  deed,  then  it  shall  extend  against 
the  heir  also. 

The  warranty  in  law  that  is  made  upon  a  gift  in  tail,  or  Co.  ^  8i. 
lease  for  life,  rendering  rent,  is  a  special  warranty  against  super  lit  Sfi<. 
the  donor  and  lessor  (/>),  and  his  heirs  and  assigns ;  so 
that  the  donee  or  lessee  may  vouch  the  grantor  after  the 
grant  of  the  reversion,  or  the  grantee  of  the  reversion  after 
the  attornment  of  the  tenant,  at  his  election. 

The  warranty  in  law  that  is  made  upon  an  exchange,  is  Co.  4.  in. 
apeeial  in  divers  respects ;  for  it  extendeth  reciprocally  to  •"P**"  litSM. 
and  against  the  heirs  of  both  parties ;  and  it  doth  extend 
only  to  the  same  land  that  is  given  in  exchange,  and  none 
other ;  and  no  use  can  be  msule  of  it  but  by  voucher,  for 
no  warroMtia  ehartm  doth  lie  upon  it  So  also  the  war- 
ran^,  that  is  made  in  dower,  is  taken  to  extend  only  to 
the  other  two  parts  of  the  land. 

The  warranty  in  law,  that  is  made  upon  the  tenure  of  Co.svperLit 
homage  ancestrel,  extendeth  reciprocally  to  the  heirs,  and  3^* 
against  the  heirs  of  both  parlies. 

If  a  feoffinent'be  made  of  land  to  three  jointly,  and  the  Co.  5. 59. 
feoffors  do  warrant  the  land  to  the  feoffees,  and  every  of 
them ;  this  warranty  shall  be  joint  and  not  sev«ral.  But  if 
the  estate  be  several,  as  if  one  grant  White  Acre  to  A.  and 
Black  Acre  to  B.  and  grant  to  warrant  the  land  to  them, 
and. either  of  them;  in  this  case  the  warranty  shall  be 
several. 

If  a  man  of  full  age,  and  an  infant  join  in  a  feoffment  Co.  super  Lit 
with  warranty ;  this  shall  be  taken  for  a  good  warranty  as  ^7. 
to  the  whole  for  him  that  is  of  full  age,  and  void  for  the 
infant,  and  not  void  in  part,  and  good  in  part 


(n)  Sec  more  amply  what  sball  be  deemed  warranty  which  commences  by  dissdsin,  tbatemfwt,  ff 
iDtrnftion,  and  their  operation,  in  Bac.  Abr.  Warranty  (K).    Com.  Dig.  Garranty  (I.  c.) 
(o)  Seji^sopra,  page  183,  note  (n). 
(I»)^  See  snprsi  page  160^  notes  (b)  and  (c),  on  implied  warranty  in  leases. 
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Co.  super  Lit.        If  a  man  tiiakd'  a  feoffment  in  fee,  and  bind  his  heirs 

31^*  bnt  not  himself  *  ta  warranty ;  in  this  case  and  by  this,  his     •  p,  |^, 

heirs  shall  not  be  bound,  and  it  seems  also  that  it  will  not 
Co.  flopw  Lit.  bind  the  warrantor  himself.  £fat  if  a  man  bind  himself  to 
li^Hw^os'  ^*^'^'*^»  *"^  not  his  heirs,  bj  the  feoffment;  in  this  case 
Co.  6.  6?.       *  ^^^  feoffor  himself  is  bound  to  the  warranty,  but  not  his 

heirs ;  for  it  is  a  maxim  of  law,  that  the  heir  shall  never 
be  bound  to  any  express  warranty,  but  where  the  ancestor 
was  bourtd  by  the  same  warrtmty.  If  one  make  a  feoff- 
ment to  ^.  and  his* heirs,  and  thereby  doth  grant  to  war- 
rant the  land,  and  doth  not  say  to  B.  and  his  heirs ;  yet 
this  warranty  shall  be  taken  to  extend  to  them.  But  if 
the  feoffor  doth  grant  to  warrant  the  land  to  B,  and  doth 
not*  say  to'  his  heirs,  this  shall  not  extend  to  his  heirs. 
And  if  in  this  case  the  warranty  be  to  B,  and  his  assigns, 
it  shall  not  extend  to  his  heirs,  neither  shall  the  assignees 
take  advantage  of  it  after  the  death  of  B.  And  ^  ^e 
warranty  be  to  B.  and  his  heirs,  and  not  to  his  assigns 
also ;  this  shall  not  extend  to  his  assigns.  If  one  make  a 
feoffment  to  A,  habendum  to  him  and  his  heirs,  and  bind 
himself  and  his  heirs  to  warrant  the  land  in  formA  ffrm- 
dictd ;  in  this  case  the  warranty  shall  extend  to  the  feoffee 
and  his  heirs. 
Co.  1. 1.  If  one  grant  to  warrant  land  to  another  and  his  heirs, 

and  doth  not  say  against  what  persons,  this  shaU  be  taken 
for  a  general  warranty  against  all  men. 

If  one  make  an  estate  and  grant  to  warrant  the  land, 
but  doth  not  say  how  long,  this  shall  be  taken  for  as  long 
as  the  estate  to  which  the  warranty  is  knit  doth  last. 
Dier  5t8.  If  a  warranty  be  made  against  any  special  persons,  it 

shall  extend  to  them  and  no  fnrther;  and  it  shall  extend 
in  all  cases  for  and  to  all  titles  and  entries  upon  title ;  and 
it  shall  not  in  any  such  cases  extend  to  tortious  and  unlaw- 
ful entries. 
Co.saperLit.  ^^  ^  "^^^  ^®  seised  of  a  rent-seek,  issuing  out  of  the 
3^.  '    manor  of  Dale,  and  he  take  a  wife,  and  the  husband  doth 

release  to  the  terre-tenant,  and  warranteth  tenemenia  prtt- 
dicta  and  dieth ;  this  warranty  shall  extend  to  the  rent,  as 
well  as  to  the  land ;  and  therefore  if  the  wife  ;iue  for  her 
thirds  of  the  rent,  the  terre-tenant  may  vouch  the  heir. 
Go.  loper  Lit. .  And  regularly  the  warranty  doth  extend  to  all  things 
388. 389.  issuing  out  of  the  land,  viz,  to  warrant  it  in  the  same  man- 

ner and  plight  as  it  was  in  the  hands  of  the  feoffor,  and  he 
shall  vouch  as  of  lands  discharged.  And  therefore  if 
grantee  of  a  rent,  grant  it  to  the  tenant  of  the  land  on 
condition,  and  the  tenant  doth  make  a  feoffment  of  the 
land  with  warranty  ;  in  this  case  the  warranty  shall  not 
extend  to  the  rent,  albeit  the  feoffment  be  made  of  the 
land  dischai^^  of  the  rent.  And  if  a  woman  have  a 
rent-charge  in  fee,  and  she  doth  intermarry  with  the  tenant 
of  the  land,  and  a  stranger  doth  release  to  the  tenant  of 
the  land  with  warranty ;  this  warranty  shall  not  extend  to 
bar  any  action  to  be  brought  after  the  death  of  the  wife  for 
the  rent.  But  if  in  this  case  the  *  tenant  make  a  feoffment  •  p,  108« 
in  fee  with,  warranty  and  dieth,  the  feoffee  in  cut  tn  vita 
brought  by  the  wife  shall  vouch  as  of  lands  discharged  at 
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the  time  of  the  warranty  made.  So  if  tenant  in  tail  of  a 
rent-charge  purchase  the  land  and  make  a  feoffment  with 
warranty,  and  the  issue  bring  a  formedon  of  the  rent,  the 
tenant  shall  not  vouch,  Sfc.  (q). 

AH  those  that  are  parties  to  the  warranty ,  t.  e.  such  as  Co.  taper  Lit. 
are  named  in  the  deed  regularly,  shall  take  advantage  of  ^^'  ^-  ^^• 
the  warranty ;  as  if  one  doth  warrant  land  to  another,  his 
heirs  and  assigns ;  in  this  case  both  the  heirs  and  assigns . 
take  advantage  of  it,  and  they  both  may  vouch  or  rebut, 
or  have  a  warraniia  eharUe,  so  as  they  come  in  in  privity 
of  estate;  for  otherwise  the  heirs  or  assigns  cannot  vouch, 
or  have  a  warrantia  ckartuB ;  and  yet  they  may  rebut,  not- 
withstanding, in  divers  cases,  mi  those  that  are  not 
named,  for  the  most  part,  shall  not  take  advantage  of  the 
warranty  :  and  therefore  if  land  be  warranted  to  /.  S.  and 
not  to  him  and  his  heirs,  or  to  him  and  his  assigns,  or  to 
him,  his  heirs  and  assigns ;  in  these  cases  neither  the  heir 
nor  the  assignee  may  vouch  or  have  a  warrantia  eharUt ; 
and  yet  in  some  cases  where  it  is  so,  the  assignee  or  tenant 
of  the  land  may  rebut. 

The  warranty  annexed  to  an  exchange,  a  partition,  by  Co.  uperLit 
dedi  and  by  homage  ancestrel,  doth  always  go  in  privity ;  384. 
and  therefore  an  assignee  in  these  cases  can  take  no  ad- 
vantage of  it  (r).  And  yet  in  the  cases  of  exchange  and 
dedi  J  an  assignee  may  rebut.  But  (he  assignee  of  a  lessee 
for  life  may  take  advantage  of  the  warranty  in  law  annexed 
to  his  estate. 

If  one  grant  to  warrant  land  to  another,  his  heirs  and  as-  Co.  5. 17. 
signs ;  in  this  case  the  heirs  or  assigns,  heir  of  the  assignee,  «g«f  L»«-5M* 
or  assignee  of  the  heirs  of  the  feoffee,  or  assignees  of  as- 
signees in  tt^nitum^  shall  take  advantage  of  the  warranty. 
And  therefore  if  one  infeoff  /.  S*  to  have  and  to  hold  to  him, 
his  heirs  and  assigns,  and  warrant  the  land  to  him,  his 
heirs  and  assigns,  and  A.  (s)  doth  infeoff  B,  and  his  heirs, 
and  B»  dieth ;  in  this  case  the  heir  of  B,  shall  vouch  as 
assignee  to  A.  And  if  one  infeoff  A,  and  B.  Aa^endtcta  to 
them  and  their  heirs,  and  warrant  the  land  to  them,  their 
heirs  and  assigns,  and  A.  die,  and  B.  doth  survive  and 
die,  and  his  heir  infeoff  C  in  this  case  C  shall  take  ad- 
vantage of  this  warranty  as  assignee.  If  one  infeoff  J. 
with  warranty  to  him,  his  heirs  and  assigns,  and  A,  doth 
infeoff  B,  and  J9.  doth  re-infeoff  A»  In  this  case  neither  A. 
nor  his  assigns  shall  ever  take  any  advantage  of  this  war- 
ranty (0*  And  yet  if  B,  infeoff  the  heir  of  A,  he  may  take 
advantage  of  the  warranty. 


"•^ 


(f)  See  further  as  to  the  operation  of  warranties,  what  rights  and  titles  are  barred  by  thea,  and 
how  they  shall  be  exponnded  and  taken,  in  Vin.  Abr.  Voucher  (B.  7.)  Bac.  Abr.  Warraaty(P.) 
Com.  Dij^.  Garranty  (F.) 

(r)  This  is  to  be  understood  of  the  case  of  an  implied  warranty,  or  warranty  in  law ;  for  ia  the 
case  of  an  express  warranty  the  assignees  might  have  the  benefit  of  it. 

(«)  Quart.  Is  not  this  a  mistake  ?  It  wonid  appear  tliat  J.  S.  mast  be  meant  both  here  and  where 
A'  next  occurs. 

it)  The  reason  of  the  above  is  not  very  clear,  and  it  may  be  doubted,  it  is  conceived,  whetber  it 
is  law ;  for  why  may  not  if.  upon  the  re-mfeofiment  of  JB.  be  considered  as  coming  in  as  assignee  ?  tfd 
where  the  warranty  is  to  one  his  heirs  and  assigns,  it  is  stated  just  abovej  that  the  aiiigMS  of  si- 
aignees  ta  ii^Uwn  may  take  advantage  of  tHe  warranty. 
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If  one  m&kd  a  feoffment  by  deed  with  warranty  to  die 
feoffee,  his  heirs  and  assigns,  and  the  feoffee  doth  make 
.  a  feoffment  over  to  another  by  word  without  deed ;  in  this 
case  the  second  feoffee  shfdl  •  have  all  the  advantage  ti^at     *  ^.  199* 
an  assignee  by  deed  shall  have  («).  * 

If  a  feoffment  be  made  with  warranty  to  a  man  and  his 
heirs  and  assigns,  and  he  make  a  gift  in  tail,  the  remainder 
in  fee,  and  the  donee  make  a  feoffment  in  fee ;  this  feoffee 
shall  not  vouch  as  assignee,  but  he  must  vouch  his  donor 
upon  the  warranty  in  law ;  and  yet  he  may  rebut* 

If  lands  be  given  to  two  brethren  in  fee-simple,  with 
warranty  to  the  eldest  and  his  heirs,  and  the  eldest  dies 
without  issue ;  in  this  case,  albeit  the  other  brother  be  his 
heir,  yet  he  shall  have  no  •  advantage  at  all  by  the  war- 
ranty, because  he  comes  in  above  the  warranty.  But 
generally  all  that  elaim  under  the  warranty  shall  take  ad- 
vantage whereof  by  way  of  rebutter,  albeit  they  can  take 
no  other  advantage  by  it. 

If  one  make  a  feoffment  to  two,  their  heirs  and  assigns, 

and  one  of  them  doth  make  a  feoffment  in  fee,  this  feoffee 

in  this  case  shall  not  take  advantage  as  assignee  (;r). 

Co.  super  Lit.       An  assignee  of  part  of  the  land  shall  take  advantage  of 

SS5»  a  warranty,  as  if  a  man  make   a  feoffment  of  two  acres 

with  warranty  to  him,  his  heirs  and  assigns,  and  the  fe- 
offee doth  make  a  feoffment  of  one  acre  of  it  to  another^ 
in  this  case  the  second  feoffee  shall  take  advantage  of  the 
warranty  as  assignee.  And  therefore  herein  there  is  a 
difference  between  the  whole  estate  in  part,  and  part  of 
the  estate  in  the  whole  or  in  any  part :  for  if  a  man  have 
a  warranty  to  him,  his  heirs  and  assigns,  and  he  make  a 
lease  for  life,  or  gift  in  tail  (y) ;  in  these  cases  the  lessee 
or  donee  shall  not  take  advantage  of  the  warranty  as  as- 
signs c  but  they  may  vouch  the  lessor,  or  donor,  upon  the 
^.  super  Lit  warranty  in  law.  But  if  a  lease  for  life  be  made,  the  re- 
^8^  mainder  in  fee ;  such  a  lessee  may  vouch  as  assignee  upon 

the  first  warranty.  If  the  father  have  a  feoffment  made  to 
him  and  his  heirs  with  warranty,  and  he  make  a  feoffment 
to  his  son  and  heir  with  warranty ;  in  this  case  the  son  may 
take  advantage  of  the  first  warranty  after  his  father's 
Co.  super  Lit.  death.  If  a  man  infeoff  a  woman  with  warranty,  and 
^^*  they  intermarry  and  are  impleaded,  and  upon  the  default 

of  the  husband  the  wife  is  received ;   in  this  case  she 

may  vouch  her  husband.     Et  sic  e  converse.    If  .a  woman 

infeoff  a  man  with  warranty,  and  they  intermarry  and  are 

impleaded :  the  husband  in  this  case  shall  vouch  himself 

and  the  wife. 

96  H.  8. 3.  He  that  comes  into  the  land  merely  by  act  of  law  in  the 

*«  Ass.  pi,  57.    post,  as  the  lord  by  escheat,  or  the  like,  shall  never  take 

Ck>  3^62? 63.     *<i^*"**g®  o^  *  warranty :  -and  therefore  if  tenant  in  dower 

infeoff  a  villain  with  warranty,  and  the  lord  of  the  villain 


mm 


(«)  Since  the  statute  of  the  29  Car,  2.  c.  3,  no  feoffment  can  be  made  without  a  writing. 

^x)  But  if  a  feoffment,  with  warranty,  Is  made  to  two  and  their  heirs,  and  they  both  die.  and  the 
heir  of  the  survivor  enfeoffs  B.  and  his  heirs,  B.  may  vouch  as  assignee.    See  Co.  Litt.  384  l>. 

(y)  Keeping,  it  is  to  be  understood,  the  reversion  in  fee  in  himself;  for  if  he  had  parted  with  the 
prhole  estate,  then }%  ^wfd  yeem  the  lessee  for  life,  or  donee  in  tail,  might  vouch  as  assignee.  See 
jCo.  Litt.  385. 

enter  j 
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»  *  • 

enter ;  or  a  feoffee  be  to  a  bastard  with  warruitj,  and  he 
die  without  isBQe,  and  the  lord  enter  by  escheat;  in  these 
cases  the  lord  shall  never  take  advantage  of  these  war- 
*  P.  MO.  raoties.  But  otherwise  it  is  where  a  *  man  comes  to  the 
land  by  limitation  of  use,  or  a  common  recovery,  which 
is  by  the  act  of  the  party :  for  if  tenant  in  tail,  being  in 
of  another  estate,  t.  e*  by  disseisin,  or  feoffment  of  a  dis- 
seisor, suffer  a  common  recovory ,  and  a  collateral  ancestor 
of  the  tenant  in  tail  doth  release  with  warranty  to  the  re- 
coveror,  and  after  the  recoveror  doth  qiake  a  feoffment  to 
uses  which  are  executed  by  the  statute  of  27  Hen.  8.  and 
after  the  collateral  ancestor  dieth,  in  this  case  the  terre- 
tenants  may  take  advantage  of  the  warranty  by  way  of  re- 
butter, albeit  the  estate  be  transferred  in  the  post  So  if 
he  to  whom  the  warranty  is  made,  suffer  a  common  re- 
covery, and  after  the  ancestor  dieth ;  the  recoveror  may 
take  advantage  of  this  warranty  by  way  of  rebutter ;  for 
any  man  that  hath  the  possession  of  land,  albeit  he  have 
no  deed  to  shew  how  he  came  by  the  possession  of  it,  or  how 
he  is  assignee,  may  rebut  the  demandant,  and  so  bar  him, 
and  defend  his  own  possession :  and  therefore  the  tenant 
by  the  curtesy,  donee  in  tail  that  is  in  of  another  estate, 
an  assignee  by  force  of  a  warranty  made  to  a  man  and  his 
heirs,  or  feoffee  of  a  donee  in  tail,  may  rebut  and  bar  the 
demandant  by  the  warranty. 

If  one  infeoff  another  of  an  acre  of  ground  with  warranty,  Co.  saper  Lit. 
and  hath  issue  two  sons,  and  dieth  seised  of  another  acre  of  ^^^Vi^'  ^' 
land  of  the  nature  of  borough  English;  in  this  case,  albeit  ^^*  ^  '^'  ^' 
the  warranty  descend  upon  the  eldest  son  only,  yet  both  the 
sons  may  bo  vouched.  And  so  also  it  is  of  heirs  in  gavelkind ; 
the  eldest  shall  be  vouched  as  heir  to  the  warranty,  and 
the  rest  in  respect  of  the  inheritance  (z).  And  in  like  sort 
the  heir  at  the  common  law,  and  the  heir  of  the  part  of 
the  mother  shall  be  vouched,  or  the  heir  at  the  common 
law  may  be  vouched  alone  at  the  election  of  the  tenant. 
And  in  like  sort  the  heir  at  the  common  law  shall  be 
vouched  with  the  heir  in  borough  En^ish.  And  so  also  a 
bastard  shall  be  vouched  with  a  aittlier(a).  And  if  a  man 
die  seised  of  certain  lands  in  lee,  having  issue  a  son  and  a 
daughter  by  one  venter,  and  a  son  by  another,  and  the 
eldest  son  entereth  and  dieth,  and  the  land  doth  descend 
to  the  sister,  in  this  case  the  warranty  doth  descend  on 
the  son,  and  he  may  be  vouched  as  heir,  and  the  sister 
also  may  be  vouched  as  heir  to  the  land/ 

mmm^mmtmmmmmmm         ■■    a       i..  ■  .     -  ■  „         ■  ■■ i     ■  ■  ■ ■  ^ 

(z)  Concerniog  wsrrantics  annexed  to  gavelkind  laods,  it  is  said,  generally,  in  several  books,  tSiat 
every  warranty  which  descends,  descends  to  him  that  is  heir  by  the  common  law.  Co.  Lit.  IS  a. 
376a.  Hob.  31.  Cro.  Jac.  S18.  But  for  the  better  understanding  this  mle  with  the  proper  restric- 
tions, Mr.  jRoMajoii,  in  his  Treatise  on  Gavelkind,  p.  123,  considen  the  anthorities  which  treat  raoce 
distinctly  of  this  matter,  under  three  heads ;  hrst,  wbetlicr  the  younger  son»,  heirs  in  gavelkind, 
may  take  advantage  of  a  warranty  annexed  to  their  estate :  S.  Whetlier  they  shall  be  barred  or  re- 
hnttcd  by  the  warranty  of  their  ancestor :  and  3.  Whether  they  may  be  vouched  by  reason  of  suck 
warranty. 

(a)  The  bastard  may  be  vouched  alone  without  the  muUer,  because  the  bastard  is  heir  in  appearanca 
and  shall  not  disable  himself.  Co.  Lit.  376  b.  Where  a  man  has  bastard  eigne  tf  tmiHer  pnisne  and  the 
bastard  enters,  a  man  shall  vouch  the  muUer  as  heir  at  the  common  law,  and  shew  how  the  bastard  has 
entered  into  certain  land  of  the  father  who  made  the  warranty,  and  vouch  hin  by  the  possession, 
^r.  Abr.  Voucher,  pi.  119,  cites  22  E,  4. 10.    See  farther  Vin.  Abr.  Voucher  (U), 

If 
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Co.  snper  Lit* 


•  P.  201. 


Co.  super  Lit« 

39S«  39S* 


Co.  10, 96. 
1,  tj  S.  6S. 
lit.  sect.  741. 
Co.  sopcr  Lit. 
S99. 


If  two  make  a  feoffment  with  warranty,  and  the  one  die, 
the  survivor  shall  not  be  charged  alone  with  the  warranty » 
but  the  heir  of  him  that  is  dead  shall  be  charged  also. 
And  if  two  be  bound  to  warrant  land,  and  both  of  them 
die ;  the  heirs  of  both  of  them  ought  to  be  vouched,  and 
shall  be  equally  charged.  And  if  the  heir  be  vouched  in 
the  ward  of  three  several  persons,  the  one  of  them  only 
shall  not  be  charged,  but  they  shall  be  charged  equally. 

If  a  woman,  .an  heir  of  tlie  disseisor,  infeoff  me  with 
warranty,  and  after  she  is  married  to  the  disseisee ;  in 
this  case,  I  may  take  advantage  of  *  this  warranty  against 
the  disseisee,  and  rebut  him  upon  it,  if  he  sue  me  for  the 
land.  So  if  the  husband  and  wffe  sue  me  fot  the  land  of 
his  wife,  and  I  have  a  warranty  oi  a  collateral  ancestor  of 
the  husband's  descended  to  him ;  in  this  case  I  may  make 
use  of  this  to  bar  the  husband  anci  wife  (Jb), 

A  warranty  lineal  or  collateral  may  be  defeated,  de-  is.  When  a 
termined,  or  avoided   in  all,    or  in  part.    And  this  is  rf2S*^  h?'* 
sometimes  by  matter  in  law,  and  sometimes  by  matter  in  delSted'^del 
deed.  terminedf,  or 

If  the  estate  to  which  die  warranty  is  annexed  be  gone,  avoided :  and 
the  warranty  annexed  thereunto  is  gone  also.    And  there-  ^^'  or  not. 
fore  if  an  estate  tail,  to  which  a  warranty  is  annexed,  be 
spent,  the  warranty  is  determined.    And  if  a  man  make* 
a  ffift  in  tail  with  warranty,  and  after  the  donee  doth  make 
a  feoffment,  and  die  without  issue,  the  warranty  is  gone. 
So  if  tenant  in  tail  discontinue  the  tail,  and  the  discon«>  ^ 
tinuee  be  disseised,  or  make  a  feoffment  on  condition,  and 
a  collateral  ancestor  of  the  issue  release  to  the  duseisor  er 
feoffee,  on  condition,  with  warranty,  and  after  the  dis- 
continuee  doth  enter  upon  the  disseisor,  or  on  the  feoffee 
for  the  condition  broken;  in  these  cases,  the  warranty 
made  by  the  collateral  ancestor  is  gone.    So  if  a  seignioiy 
be  granted  with  warranty,   and  the  tenancy  escheat,  so 
that  the  seigniory  is  extinct ;  hereby  also  the  warranty  is 
defeated.     So  if  a  collateral  ancestor  heretofore  had  re^ 
leased  with  warranty,  and  then  had  entered  into  religion, 
this  warranty  had  bound ;  but  if  after  he  had  been  de* 
arraigned,  the  warranty  had  been  defeated. 

If  the  father  make  a  feoffVnent  to  his  son  and  heir  ap* 
parent,  with  warranty,  and  die,  so  that  the  warranty  doth 
descend  upon  the  son ;  hereby  the  warrantjyr  is  gone.  And 
•yet  if  a  feoffment  be  made  to  a  mto  and  his  heirs,  and  he 
dieth  leaving  issue  daughters :  in  this  case  the  warranty 
shall  be  divided,  and  is  not  determined. 

If  tenant  in  tail  doth  make  a  feoffment  to  his  uncle,  and 
after  the  uncle  doth  make  a  feoffment  in  fee  with  warranty^ 
^.  to  another,  and  after  the  feoffee  of  the  uncle  doth  re« 
inifeoff  again  the  uncle,  and  after  the  uncle  doth  infeoff  a 
stranger  in  fee  without  warranty,  and  dieth  without  issue, 
and  the  tenant  in  tail  dieth ;  hereby  the  warranty  made  to 
the  first  feoffee  is  defeated.  So  if  the  uncle  make  the  war- 
ranty to  the  feoffee,  his  heirs  and  assigns,  and  take  back 

-     -I  «  I     ■       ■'         «  III  II  II  II..IM1     W— .^^M  I  II  I    ■      I I  ■  ■!  I  ^  I  .1        W^.——  I        ' 

(6)  See  accordingly,  and  further  who  may  take  advantage  of  a  warranty,  against  whom,  and  in  what 
manner,  hi  Bac.  Abr.  WarnMity  (N).    Com*  Dig,  Garranty  (C).  (K).    Yin.  Abr.  Voncher  (I). 

an 


Co.  snper  Lit. 
384.  Bro.  Gar* 
ranty,  87. 


lit.  sect.  74S. 
Co.  snper  Lit. 
390.  Lit.  sect. 
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ftD  ttUto  in  fM,  aod  afUr  doth  infeoff  anolhef.  BqI  if  oo6 
make  a  feoffment  with  wanranly  to  the  feoffee,  hit  heirj 
and  assigns,  and  the  feoffee  doth  re-infeoff  the  feoffor  and  { 

his  wife,  or  the  feoffor  and  a  stranger ;  in  these  cases  the 
warranty  is  not  defeated,  but  doth  continne  sUll,  So  if 
two  do  make  a  feoffment  with  warranty  to  one,  his  heirs 
and  assigns,  and  the  feoffee  doth  re-infeoff  one  of  the 
feoflfors;  in  this  case  the  warranty  is  not  gone.  And  if  in 
the  first  case  the  feoffee  make  an  estate  to  his  uncle  in  tail, 
•  p.  202..  or  for  •  life,  saving  the  reversion ;  or  a  lease  for  life,  the 
remainder  over,  &c,  in  this  case,  the  warranty  is  only 
sospended. 

if  one  make  a  feoffment  or  release  with  warranty,  and  co.  tiiper  I^t 
after  is  atUinted  of  treason  or  felony ;  hereby  the  warranty  S9i. 
is  gone;  and  albeit  he  do  afterwards  obtain  his  pardon, 
yet  the  warranty  is  not  revived  (c). 

If  a  feoffment  with  warranty  be  made  to  two,  or  more,  c».  6.  IJ. 
and  they  being  joint-tenants  do  after  by  deed  make  par- 
tition; by  this  the  warranty  is  determined  (rf).     So  if  two 
joint-tenants  be,  and  one  of  them  disseise  the  other,  and 
he  that  is  disseised  doth  recover  in  an  assise  and  hath 
judgment  to  hold  in  severalty ;  hereby  the  warranty  is  de- 
termined.   So  if  A,  and  B.  be  joint-tenants  of  White  Acre  A^adged 
•  for  life,  and  J.  by  fine  doth  grant  to  B.  totum  Sf  quicquid  Hil. «  J»c 
habet  in  tenementu;  hereby  the  warranty  is  gone.     Bat  if  ^JI^J^^^^ 


a  partition  be  made  by  judgment  upon  a  writ  by  force  of 
the  statute  of  13  H.  8.  this  doth  not  defeat  the  warranty 
fallen  to  them;  but  it  shall  be  divided  between  them,  and 
they  shall  all  of  them  take  advantage  of  it. 

If  one  infeoff  three  with  warranty  to  them  and  their  Co.  taper  lit. 
heirs,  and  one  of  them  release  to  one  of  the  other  two ;  ^85. 
hereby  the  warranty  is  gone  for  that  part    But  if  one  of 
them  release  to  the  other  two ;  in  this  case  the  warranty 
is  not  gone,   but  doth  continue,    and  they  may  vouch 
upon  it. 

J{  qnp  infeoff  two  men  and  their  heirs  with  warranty,  Co.  «op«rLit 
and  one  of  them  doth  make  a  feoffment  in  fee ;  hereby  the  385. 
warranty  jls  not  determined,  but  the  other  may  take  ad- 
vantage of  it  notwithstanding. 

JttlMM.  If  th0  party  that  haUi  the  warranty,   or  the  estate  to  C^  toper  Lit. 

which  the  warranty  is  annexed,  release,  to  him  that  is  2t.Mrt.'748, 
bound  to  warrant,  ajl  warranties,  or  all  covenants  real,  or 
all  demands ;  by  either  of  these  releases  the  warranty  is 

Dtfeatance.  gone.  So  also  if  by  a  defeasance,  made  between  the  par- 
ties, it  be  agreed  the  warranty  shall  be  void;  by  this  de- 
fe«s.attce  the  warranty  may  t^e  avoided  also.  Or  if  it  be 
ff>  9greed  that  the  warrantee  or  his  heirs,  &c.  shall  not 


(e)  But  if  he  had  no  f Mue  at  the  time  of  the  attainder,  hot  after  obtaining  his  pardon  has  issae,  the 
iMttt  will  be  booiAl  by  the  warranty.    See  Co.  Litt.  39S.  (a),  and  see  the  act  of  the  64  6m.  5.  c  145. 


same)  shall  ex* 

(d)  S.  P.  in  Hob.  Rep.  $5,  RoU  r.  Os6onie,aBd  S.  C.  cited  per  <ncr.  in  the  cases  of  Hutffkitu  v.  Ckntfj, 
}n  1  Ld.  Rayni.  360.  and  1  Salk.  65.      > 

•    :  .      .  vouch, 
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Toaehy  or  hate  a  wananiia  charts;  by  this  th«  warruitj 
it  avoided  in  part* 
Co.  Mper  Lit.       If  tenant  in  tail  doth  infeoff  his  nnole,  who  doth  infeoff 
^i«  another  in  fee  with  warranty ;  if  in  this  case  the  feoflfee 

release  the  warranty  to  his  nncley  hereby  the  warranty  is 
extinct.  Bat  if  a  gift  in  tail  be  made  with  warranty,  in 
this  case,  a  release  made  by  the  tenant  in  tail  of  this  war- 
ranty, will  not  extinguish  it 
Co.  ovper  lit  If  the  parties,  between  whom  the  warranty  is,  inter- 
^^'  mzrry ;  hereby  the  warranty  is  suspended  during  the  co- 

verture in  some  cases. 
Co.  svper  lit      If  tenant  in  tail  doth  make  a  feoffment  in  fee  with  war- 
590.  ranty,  and  disseiseth  the  discontinaee,  and  dieth  aeisedy 

this  doth  suspend  the  warranty. 
GO.  taper  lit.       If  two  make  a  feoffment  in  fee,  and  warrant  the  land  to 
S95.  ibfi  *  feoffee  and  his  heirs,  and  the  feoffee  doth  release  the     •  P«MiL 

warranty  to  one  of  the  feoffors;  this  doth  not  determine 
the  warranty  of  the  other  as  to  the  moiety.  So  if  one  doth 
infeoff  two  with  warranty,  and  the  one  of  them  doth  re- 
lease the  warranty ;  this  doth  not  extinguish  the  warranty 
for  the  other  moiety,  but  it  doth  continue  still. 

A  warranty  also  may  lose  its  force  by  taking  benefit  or 
making  use  Uiereof ;  for  after  a  man  hath  once  taken  ad- 
vantage thereof,  in  some  cases  he  can  make  no  farther  use 
of  it :  of  which  read  Co.  typer  Idt,  393.  (e). 

And  now  having  done  with  deeds  in  general,  and  some 
of  the  parts  thereof  in  special,  we  are  in  order  to  come  to 
some  special  kinds  of  deeds;  wherein  we  will  first  |>egin 
with  a  deed  of  Feoffinent. 


(«)  See  farther  in  what  estes  a  warranty  tliall  be  tnspendecl,  determined,  defeated,  or  avoided,  ki 
.  Abr.  WarrtDty  (O.)    Com.  Dig.  Gtrraoty  (1. 3.)    2  RoU.  Abr.  740.    Via.  Abr.  Voochcr  (C  «.) 
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1.  FeoiAnent. 


Feoffor, 


f.  Qiwliipiere 


CHAP.  IX. 

Of  a  Fboffmbnt. 

TfpEOFFAMENTVM,  i.  e.  Dmuxiio  feodi,  strictljr  and  NewTenMof 
•^  properly  u  the  gift  or  grant  of  any  honors,  castles,  the  Law.  Co. 
manors/ messnagea,  lands,  houses,  or  oUier  corporeal  im-  ^J^^^^'^ 
moTeable  thmgs  of  like  nature,  wMch  be  bereditaUe  to  ^^  "^^  ^^' 
another  in  f^e-simple,  L  e«  to  him  and  his  heirs  for  ever, 
hy  the  delivery  of  seisin  and  possession  of  the  thing  given, 
ibid  from  hence  comes  the  word  infeoff;  for  by  tlus  word 
and  the  words  give  and  jfrmU  (as  Uie  most  apt  words  for 
diat  purpose),  is  this  kind  of  oonveyance  most  commonly 
made  (<i).    Hence  also  it  is,  that  he  that  makes  this  feoff- 
meot  is  called  the  feoffor ;  and  he  to  whom  it  is  made,  the 
feoffee.    Also  it  is  sometimes,  but  improperly,  called  a 
fepiTmettt  when  an  estate  of  freehold  only  doth  pass  (&)• 

"niis  kind  of  conveyance  idbeit  it  may  be  made  in  most  See  West, 
cases  by  word  wiUiont  any  writing  (e),  yet  ia  most  com-  f^'^^'J^* 
monly  done  by  writing  :^d  this  writing  is  then  called  a  ^perLit.6/ 
deed  or  charter  of  feoffment :  bat  hence  is  the  division  of 
a  feoflbient  By  word,  or  a  ffM>ffment  by  writii^.     The 
ancient  forms  and  examples  of  these  deeds  are  very  brief; 
and  yet  they  had  these  parts  contained  in  them.  1.  The  pre- 
mises.   2.  The  habendum,    3.  The  tenendum.    4.  The  red- 
dendum.   5.  The  clause  of  warranty.    6.  The  in  cuju$  rei 
tesHmonium.    7.  The  date.    8.  The  clause  of  Aits  teiiilmsn 
Haee  Jkit  eamdUia  UHms  atatUfideM  ^  nmpUeUoM^  ^lus  |mii»* 
cntu  Uneis  omnia  Jidei  Jtrnuimenia  possuenmL 


(«)  FiofinaU  is  derived  of  the  word  feodum^  qmM  eat  <ioiiaHo  feoii  ;  for  the  aoeient  writcrt  of  the 
law  caUed  a  feoftnent  doiurfio,  of  the  verb  do  or  d€dt,  which  U  the  aptest  word  of  feofiment.  Co. 
Lit  9  s.  A  feoffinent  originally  signified  the  grant  of  a  feud  ot  fee :  that  was  the  original  and  proper 
aotation  of  the  word :  noTertheless  by  custom  it  came  afterwards  to  signify  a  grant  (with  Uvery  of 
seisin)  of  a  free  inheritance,  to  a  man  and  his  heirs :  resjpect  bdng  had  rather  to  the  perpetuity  of 
the  estate  granted,  then  to  the  feodat  tenure.  Mad.  Form.  Angl.  Dissert,  p.  4.  S  Inst,  f  10.  It  hni 
frequently  been  laid  down,  that  in  order  to  give  validity  to  a  feofiment,  notning  more  is  necessary,  on 
the  Dart  of  the  feoffor,  than  possession;  and  that  where  he  has  possession  a  feeaimufM  always  posses 
by  force  of  the  liveiy,  (that  is,  where  it  purports  to  pass  a  foe  simple),  notwithstanding  his  poooessioB 
was  ever  so  bare  and  naked.  See  Burr.  9S.  Litt  sect.  695.  599. 611.  618.  Co.  litt.  666(b).  S77  (a). 
The  soundness,  however,  of  this  doctrine  has  6een  called  in  question.  But  the  subject  will  be  more 
fully  noticed  below ;  anji  see  Supra,  page  19,  note  (i). 

(•)  There  is  no  doubt,  however,  but  that  a  mere  estate  of  freehold  may  be  coovejred  h^  feofimoit, 
provided  it  is  an  estate  of  freehold  in  possession ;  as  to  a  man  and  his  assigns  during  his  own  lile, 
or  to  him  his  lieirs  and  assigns  during  the  life  of  anotlier.  See  4nfni,  text,  206.  But  if  a  man  who 
Is  seised  merely  of  a  life  estate,  makes  a  feoffment  in  /re,  it  is  a  forfeiture  of  such  life  estate. 
See  infra,  text,  203. 

(c)  By  the  statute  of  Frauds  (29  Cwr>  2.  c.  S.),  a  writing  is  now  necessary.  A  deed  however,  b 
not  absolutely  necessary,  for  the  Untry  is  the  op^raNos  part  of  the  assurance.  But  the  writing  a 
udt  only  usually  a  detd^  but  it  is  adviseable  that  it  should  be  so ;  as  in  that  case,  if  it  s^nld  happea 
that  the  instrument  sonld  hayo  no  operation  as  a  ^ffinent  either  from  the  want  of  livery  or  otter- 
wise ;  it  might,  nevertheless,  possibly  iiave  effect  as  a  bargain  and  sale,  if  enrolled,  as  the  grant  of  a 
reversion,  a  covenant  to  stand  seised,  4ic.'   See  supra,  page  a2,  notes  (^)  and  (y). 

And 
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lit       And  this  manner  of  conveyance,  as  it  is  the  most  ancient  3.  The  iiatvra 
»-  9  Co.  1.      kind  of  Gonveyanoe,  so  is  it  the  best  and  most  excellent  of  ""4  «?««**■■ 
^^^h^^     *  •**  others,  and  in  some  respects  doth  excel  the  conveyance       *** 
H.  f.  ^4.        ^y  ^^'^  ^^  recovery :  for  it  is  of  that  nature  and  efficacy^ 
9  H.  6.  43.      by  reason  also  of  the  livery  of  •  seisin  evermore  insepar*     •  P«  204, 
^  *V^  ^^    ^^^3^  incident  to  it,  that  it  eleareth  all  disseisins,  abate- 
*€*  «io'^       ments,   intmsions,   and    other   wrongfnl  and    defeasible 
4  E.  3. 70*      titles,  and  reduceUi  the  estate  clearly  to  the  feoffee,  when 
^  1.  ttu       the  entry  of  the  feoffor  is  lawfiil,  which  neither  fine,  rer 
^&70.  covery,  nor  bargain  and  sale  by  deed  indented  and  inv 

}^  "^aa!  foiled  will  do,  when  the  feoffor  is  out  of  possession.  And 
now!  ^3.  '^  passeth  the  present  estate  of  the  feoffor,  and  not  only 
k«4.  *  so,   but  barreth  and  'excludeth  him  of  all    present  and 

future  right,  and  possibility  of  right,  to  the  thing  which  ia 
so  conveyed :  insomuch  that  if  one  have  divers  estates,  all 
of  them  pass  by  his  feoffment ;  and  if  he  have  any  in- 
terest, rent,  common,  or  the  like  into  or  out  of  the  land, 
it  is  extinguished  and  gone  by  the  feoffment.  And  farther, 
it  barreth  the  feoffor  of  all  collateral  benefits  touching  the 
land,  as  condition,  power  of  revocation,  writs  of  error, 
attaint,  and  the  like;  insomuch  that  if  a  man  make  an 
estate  of  his  land  upon  condition,  or  with  power  to  revoke 
it,  and  after  he  make  a  feoffment  of  the  land ;  by  this  he 
is  barred  for  ever  of  taking  advantage  of  the  condition,  or 
power  of  revocation  (cQ.  It  destroyeth  contingent  uses, 
gives  aw%y  a  future  use  inclusively,  gives  away  a  seigniory 
inclusively,  and  gives  away  a  right  of  action :  for  both  the 
feoffment,  and  livery  of  seisin  incident  thereunto,  are  much 
favoured  in  law,  and  shall  be  construed  most  strongly 
against  the  feoffor,  and  in  advantage  of  the  feoffee.  And 
besides  all  this,  because  it  is  so  solemnly  and  publicly  made, 
it  is  of  all  other  conveyances  most  observed,  and  therefore 
best  remembered  and  proved. 
See  Grant,  If  the  feoffment  be  made  by  deed,  then  must  the  deed  be  4.  Wko  may 

Numb.  4.  so  made,  written,  read,  sealed,  and  delivered,  as  ail  other  '"J^^®''  ^^^ 

1^4,^43^  ^**    deeds  &at  are  well  made  must  be  (c).    For  which  see  Deed,  Jad^rhsaallaU 

tupruy  Chap,  4.  Numb.  5.  be  said  a  gopd 

Perk.  sect.  And  in  every  good  feoffment  that  is  made,  there  must  feoffment:  or 

iw,  133. 185.    be  a  feoffor,  t.  c.  a  person  able  to  grant  the  thbg  passed  by  3Stofs*areT^* 
Bre.  Feoff-        y^^  feoffment ;  a  feoffee,  t.  e.  a  person  capable  of  it,  and  able  ^^[^  there- 
9^17^  39  H.  6.  ^  ^^^  ^^  ^^  ^  ^"^S»  grantable,  and  it  must  be  granted  onto. 
43.  li  H.  7,  r\  in  that  manner  as  law  re^uireth.    And  for  this,  therefore,  !•  In  respect 

observe,  that  whosoever  is  disabled  by  the  common  law  to  JfJ^JJ^^^JJJJJ 
take,  is  disabled  also  to  make  a  feoffment,  gift,  grant,  or  ^^^  quality  of 
lease;  and  many  also  that  have  capacity  to  take  by  such  their  eitete. 
conveyances,  have  no  ability  to  grant  them ;  as  men  at- 
tainted of  treason,  felony,  or  in  ai^remuntre,  aliens  bom  (/)»  Aliens, 
the  king's  villains,  idiots,  madmen,  a  man  deaf,  blind,  and  Idiots. 


'  (d)  But  if  the  feoffor  has  no  present  interest  in  the  land,  nor  by  tlie  cesser  of  the  estate  can  prove 
snr,  there  the  feoffment  is  no  extingaishment  of  a  power  of  revocation,  such  power  being  merely 
<iliil«r«i  to  the  lands.    See  Co.  Lit.  S37  a. 

(e)  Since  tlie  statntc  of  Frauds,  29  Car.  2.  c.5,  there  mnst  be  at  least  a  writirngf  bat  it  may  doubted 
whether  tiie  instrument  if  it  purports  to  be  a  deedy  nast  have  all  the  rs^isites  of  a  deed :  On  the 
coQtrary,  it  is  conceived,  that  if  the  sUtute  of  Frauds  is  complied  with  it  will  be  suffioient. 

(/)  A  feoffment  by  an  alien,  it  isconceiyed,  would  he  good,  except  as  against  the  Crown. 
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OF  A  FEOFFMENT. 

dumb  from  bit  nativity,  a  Ame  covert  (^\  an  ibfaiit  (k), 
and  a  man  by  duress ;  for  the  feoffments,  gifts,  Sco.  of  sneh 
persons  may  be  avoided.  But  such  perscms  as  have  com- 
mitted treason  or  felony,  if  attainder  do  not  fottow,  such 
as  are  attaint  of  heresy,  a  leper  removed  by  the  king's 
writ  from  the  society  of  men,  bastards,  such  as  are  deaf, 
dumb,  or  blind  (t),  that  have  understanding  and  soand 
memory,  albeit  they  cannot  express  their  intentions  other- 
wise than  by  signs,  those  that  are  dmnken  {k\  the  villains 
of  a  common  person,  before  entry,  &c.  also  *  excommuni- 
cate persons,  and  outlawed  persons,  albeit  the  king  take 
the  profits  of  their  lands ;  all  these  may* make  feoffments* 
gifts,  &c.  and  all  these  have  capacity  to  take  by  such  con- 
Teyances. 

A  woman  that  hath  a  husband,  alone  and  by  herself 
without  her  husband,  cannot  make  a  feoffment  of  her  own 
land,  and  if  she  do  so,  it  is  void,  albeit  her  husband  agree 
to  it. 

Neither  the  head  alone,  nor  any  one,  or  more,  of  the 
members  of  a  corporation  aggregate  of  many,  alone,  may 
make  a  feoffment  of  any  of  the  land  belonging  to  their 
corporation.  But  all  of  Uiem  together  may  make  a  feoff- 
ment (I);  and  if  any  of  them  be  seised  of  land  in  his  own 
right,  and  in  his  natural  capacity,  he  may  make  a  feoff- 
ment of  this  land  as  another  man  may  do ;  yea,  he  may 
make  a  feoffment  of  this  land  to  the  same  corporation 
whereof  he  is  a  head  or  member,  and  so  give  and  take 
also  in  a  divers  capacity. 

Ecclesiastical  persons  cannot  make  feoffments,  gifts,  &c. 
of  their  ecclesiastical  lands  for  longer  time  than  three  Uves, 
or  twenty-one  years ;  for  all  feoffments,  gifts,  grants,  and 
leases  by  bishops,  albeit  they  be  confirmed  by  dean  and 
chapter,  or  by  any  of  the  colleges  or  halls  in  either  of  the 
imiversities  or  elsewhere,  or  by  deans  and  chapters,  masters 
or  guardians  of  any  hospitals,  parsons,  vicars,  or  any  other 
having  spiritual  or  ecclesiastical  living,  are  avoidable  (m). 

A  man  cannot  make  a  feoffment  to  his  own  wife  after 
the  marriage  b  consummate.  But  after  a  contract  made, 
and  carnal  knowledge  had,  he  may  make  a  feoffment  to 
her,  and  such  a  feoffment  will  be  good  (n). 

One 
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I  See  snpn,  page  7,  note  (w),  as  to  a  fine  leyied  by  a  feme  covert  as  a  feme  sole. 
I  A  feoffment  by  an  infant  is  not  ahsolately  void,  bnt  merely  Toidable.    Perk.  sect.  if.  nd 
Zokek  V.  ParsoRS,  4  Bnrr.  1806.     And  by  the  custom  of  gavelkind,  an  infant  of  the  age  of  fifteca 

J  ears  or  upwards,  who  is  seised  in  fee,  may  make  a  valid  feofiment  by  livery  pr9pna  mamu   See 
tobins.  on  Gavelk.  193,  et  infra. 
!t)  See  snpra,  page  54,  latter  part  of  note  (m^ 
k)  Bnt  if  advantage  is  taken  of  a  man's  ineorii 
set  it  aside. 


mety  to  obtain  a  feofoent,  a  Goart  of  Equity  vwli 


(OOr,  more  properly,  the  corporation  by  its  corporate  name,  and  as  a  corporate  act,  may  make  i 
leomnent^  and  not  that  it  is  neceisary  that  eveir  individaal  of  the  corporation  should  be  preseit, 
unless  it  should  be  so  required  by  the  constitution  of  the  corporation,  which,  probably,  is  very  raittf 
the  case.    See,  on  the  subject  of  concurrence  in  corporate  acts,  Bac.  Abr^  vol.  ii.  p.  16* 

(m)  If  they  exceed  three  lives  or  twenty-one  years,  under  the  statute  of  13  EUz,  c.  10.  But  9tt 
further  on  tliis  subject,  in  the  chapter  on  Leaxes.  But  under  certain  restrictions,  ecdeaiastioid  per- 
sons may  exchange  lands.    See  act  17  Geo,  3.  c,  53. 

(n)  Thooffh  a  husband  cannot  convey  to  his  wife  immeduttdyy  yet  he  may  givie  to  a  troslee  ftr  hrr 
jbenc^t,  and  tlie  gift  will  be  good.  Therefore  he  may  convey  land  to  her  by  way  of  use^  as  by  cs- 
^  fci&j 
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k.  sect.  One  joini-lenaat  cannot  make  a  feoffment  of  his  part  of  Joint-ttmntt. 

.  Fiicfaiu  the  land  to  his  companion ,  for  a  man  cannot  give  a  pos-  Tenants  in 
t  feoffments  session  to  him  that  hath  it  before  (e).    And  hence  it  is  co«»«»n- 

also  that  the  lessor  cannot  make  a  feoffment  to  his  lessee 

for  life,  years,  or  at  will.    And  yet  perhaps  a  feoffment  in 

this  case,  if  it  be  in  writing,  may  work  as  a  confirmation. 

But  one  tenant  in  common,  or  one  coparcener  may  make 

a  feoffment  of  his  part  of  Uie  land  to  his  companion. 
PrO'^«offinent,      if  a  man  make  a  feoffment  of  another's  land,  it  is  a  dis*  Disseiior  aad 
LFcrk.  sect    seisin  (p),  bnt  a  good  feoffment  against  all  men  bnt  the  d»^»e«- 
^'  disseisee  himself.    And  if  four  join  in  a  feoffment  of  land, 

and  three  of  them  have  nothing  in  the  land,  and  the  fourth 

hath  all  the  estate;  this  is  a  good  feoffment* 
Peik.  sect.  A  disseisor  cannot  make  a  feoffment  of  the  land  to  the 

Uxi ^49^"  disseisee,  but  it  will  be  void,  for  the  disseisee  will  be  re- 
*     *       mitted.     But  a  disseisee  may  make  a  deed  of  feoffment 

and  a  letter  of  attorney  to  enter  and  give  livery ;  and  if  the 

attorney  do  so,  this  will  be  a  good  feoffment. 
K^jauts  and       jj^,  feoffment,  or  livery  of  seisin  can  be  made  to  the  Pieragativr. 
^1^         ^       king,  for  he  doth  always    give  and  take  by  matter  of 

record  (9). 


M*a 


ftdftag  or  covemmting  with  another  to  stand  seised  ;  or  surrendering  a  copyhold  estate  to  her  use. 
And  aecordhig  to  some  books,  by  the  costom  of  a  particnlar  place,  as  of  Yovkf  the  wife  may  take  by 
immediaU  conveyance  from  her  hnsband.    See  note  1  to  Co.  Ot.  S  a.  13th  edition,  and  Co.  Lit  lit  a. 

(•)  Bat  he  may  make  a  feoffment  of  his  moiety  to  a  stranger,  see  snpra,  text,  SOS.  And  one  joint- 
tenant  may  relnue  to  the  other,  Co.  Lit.  200  b. ;  and  there  can  hardly  be  a  doobt  bnt  an  instmmeat 
between  iohit-tenants,  which  purported  to  be  a  feoffment,  would  be  construed  to  operate  as  a  re- 
lease. If  there  are  three  joint-tenants,  and  one  of  them  releases  to  one  of  the  other  two,  the  le- 
Untt,  as  to  the  share  released,  is  tenant  in  common  with  the  remaining  joint-tenant,  but  tlicy  are 
stSl  joint-tenants  as  to  the  other  two  shares. 

(p)  With  respect  to  the  doctrine  that  a  ftoSment  works  a  d|sseisbi,  or  acquires  an  estate  ia  fee- 
stniple,  when  made  by  a  person  wlm  was  merely  In  vouearian,  however  bare  and  naked  such  possea* 
•ion  vtas ;  it  may  be  observed,  that  such  a  doctrine  is  little  consonant  to  the  princtplea  of  juitioe,  and 
it  nay  be  doubted  whether  such  a  feoffment  would  have  bad  any  such  operation  during  the  eariier 
IMerioda  of  our  feudal  polity,  when  feoffments  were  made  with  mach  more  solemnity  than  in  modem 
tiniea,  and  when  too  the  feoffment  was  accompanied  by  an  actual  transmutation  of  the  possession  of 
the  lands,  and  the  feoffee  was  admitted  tenant  to  the  lord  ;--^rcumstances,  all  of  which  are  wanting^ 
to  die  secret  and  tortious  feofimeats  we  are  speaking  of,  and  therefore  the  late  Lord  Mang/Md  might 
well  call  in  question  the  operation  ascribed  to  them.  See  AtkUu  v.  fforde,  Cowp.  6189,  and  1  Burr.  eo. 
Sack  tortious  feoflments,  it  is  held,  may  be  made  by  a  copyholder,  by  a  mere  tenant  for  years,  or  at 
will,  by  elegit,  statute  merchant,  or  staple ;  but  if  such  persons  make  a  Iboffment,  it  will  deafly 
occasion  a  forfeiture  of  their  respectif  e  interests,  so  that  in  most  cases  it  would  be  an  extremely 
haaardous  mode  of  endeavouring  to  acquire  a  fee*simple.  [But  see  supra,  page  155,  note  (h)/|  Where^ 
too,  a  copyholder  or  tenant  for  years  or  at  will  makes  such  feoffment  and  levies  a  fine,  and  still  eon* 
tjnnes  In  possession  performing  his  services,  or  paying  his  rent,  there  the  feofiment  and  fine  will  be 
deemed  to  be  founded  in  fraud,  and  such  fraud  will  prevent  their  barring  the  lord  or  the  lessor.  Fer* 
wrn^e  cau^  3  Rep.  77  a.  And  supposing  no  fine  was  levied,  but  a  ftofiittent  merely  made,  and  the  copy-* 
holder  or  lessee  continued  in  possession  performing  his  services  or  paying  his  rent,  could  it,  in  that 
ease  be  contended  that  the  lord  or  lessor  had  lost  his  right  after  sixty  years  possession  on  the  part  of 
the  copyholder  or  lessee  ?  It  is  apprehended  it  could  not ;  and  that  Uie  same  ground  might  be  re- 
aorted  to  to  avoid  the  operation  of  the  feoffment,  viz.  that  of  fraud,  as  may  be  resorted  to  in  order  te 
avoid  the  joint  operation  of  a  feoffment  and  fine.  And  even  admitting  a  rcofihieat,  in  the  owes  above 
noticed,  to  have  the  operation  ascribed  to  it,  yet,  if  the  copyholder  continued  to  perform  his  services, 
and  ^e  lessee  to  pay  his  rent,  might  not  the  relations  of  lora  and  tenant,  and  of  less^  and  lessee  he  con- 
sidered to  be  revived,  and  consequently  the  lord  and  lessor  to  be  remitted  to  their  former  estate,  and 
in  this  way  might  not  the  operation  of  the  feoffment  be  avoided  ?  Before  concluding  this  sabject. 
It  may  be  proper  to  notice,  that  it  is  held,  that  if  a  person  who  has  no  interest  at  all  in  lands  goes 
npon  them  whilst  the  possession  is  vacant  and  makes  a  feoffment,  that  such  feoffment  will  work  a 
diMeisin ;  but  in  such  a  case  if  the  true  owner  re-enters  into  possession  of  the  lands,  such  re-entry,  it 
is  conceived,  will  work  a  remitter  and  avoid  the  feoffment. 

(9)  See  more  amply  who  may  make  a  feoffment,  and  to  wfaoni,  in  4  Co.  |t5.    a  Co.  it  b.  Bac.  Abr. 
ICO.)   1  Wood.  499.    Viii*Abr.FeofiBNat(e.) 

A  feoff. 
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f .  In  reipect        A  feoffment  may  be  made  at  thit  day  of  any  (hing  wbick  Co.  ssmt  lit 
of  the  matter    jpth  *  lie  in  lireryy  by  whatsoever  tenure  it  be  held,  not-  *^-  ?^J5"^'^' 
jjrhcroof  It  18    withstanding  ttie  statute  o( Magna  Ckarta.  cap.  82.    Bnt  ^^^^^ 
•  p^  206.     ^^  some  oases  where  a  man  doth  alien  his  land  held  of  the  Grant,  5* 
king,  he  most  have  the  king's  licence  before-hand  to  do  it, 
or  else  he  must  pay  a  fine  to  the  king  afterwards  for  not 
having  a  Uoence.    But  of  such  things  whereof  no  livery 
of  seisin  can  be  made,  no  feoffment  can  be  made. 

One  may  make  a  feofiment  of  a  moiety,  third,  fourth,  co.  nprr  lit. 
or  fifth  part  of  his  manor  or  other  land,  and  that  by  the  i9o. 
name  of  a  moiety,  third,  or  fourth  part 

A  feoflftnent  may  be  made  of  an  upper  chamber  over  Co.Mper  lit. 
another  man*s  house  beneath.  ^^ 

If  there  be  a  meadow  of  one  hundred  acres,  which  time  Co.  svper  lit. 
out  of  mind  hath  been  divided  amongst  divers  persons,  4. 4a. 
and  each  person  hath  a  certain  number  of  acres,  but  in  no 
certain  place,  Uie  custom  being  to  allot  each  person  his 
number  one  year  in  one  place,  and  another  in  another 
aliermi$vieihu$;  in  this  case,  either  of  these  persons  may 
make  a  feoffment  of  his  part,  by  the  name  of  so  many 
acres  lying  in  such  a  meadow,  without  any  bounding  or- 
describing  of  iU 

If  parceners  have  made  partition  of  their  land,  that  the  Co.  svpei  lit 

one  shall  have  it  ft>om  Easter  to  Lammas,  to  her  and  her  4*  ^ 

heirs,  and  the  other  shall  have  it  from  Lammas  to  Easter, 

to  her  and  her  heirs,  or  that  the  one  shall  have  it  one 

year,  and  the  other  the  other  year  altemisvicilnu:  or  if 

they  have  two  manors  descended,  and  they  agree  that  the 

one  shall  have  the  one  manor  one  year,  and  the  other  the 

other  manor  the  same  year,  and  the  next  year  that  he  that 

had  the  one  shall  have  the  other  aUemu  vieUnu  for  ever ; 

in  these  eases  the  parceners  may  either  of  them  make  a 

*    feoffment  of  this  land  or  manor  (r). 

3.  la  fctptct        ^^  there  be  any  lease  for  life  or  years  in  being  of  that  Co.  s.  St. 

^theprcMBce  land  or  thing  whereof  the  feoffment  is  made,  and  he  that  hath  ^^^>  ^^  ^^ 

or  posMMion    thb  lease  for  life  or  years,  or  in  his  absence  his  bailiff  or  ^*^.  iJ^.  7. 

MDt  oTtCe'*    servant  keeping  in  the  house  or  land  whereof  the  feoffment  7.  Perk.  aect 

hud  at  the       ia  to  be  made,  doth  give  leave  and  agree  that  livery  of  fto.  46  £.3. 

tine  of  tlie      seisin  shall  be  given  upon  the  house  or  land  by  the  lessor  S^-  ^^  ^^^' 

fcoftiieiit         himself  or  by  his  attorney,  and  for  this  cause  doth  leave  ^q^^!!^ 

"^^  the  possession  of  the  house  or  land,  and  thereupon  livery  ui.  43*  49, 51. 

of  seisin  is  made ;  this  is  a  good  feoffment  and  a  good 

livery  of  seisin,  and  yet  it  doth  not  prejudice  the  estate 

of  the  lessee.    And  if  the  lessor  make  a  feoffinent  of  the 

land  to  a  stranger  by  assent  or  licence  of  the  lessee,  the 

lessee  then  being  on  the  land ;  this  is  a  good  feoffment 

In  like  manner  as  it  is,  where  the  lessor  doth  enfeoff  a 

stranger  to  which  the  termor  doth  agree  saving  his  term. 

And  if  the  lessor  make  such  an  entry  upon  the  lessee  for 

life,  or  years,  as  to  put  him  out  of  possession  of  the  house 

or  land,  and  then  be  doth  make  a  feoffment  and  livery  of 

seisin  of  it;  or  if  the  lessor  in  the  absence  of  the  lessee, 

his  wife,  servants,  and  cKldren,  enter  upon  the  thing  in 

piStoSt  (CO^'  *^  '''**  **^'*  *  feoffiaeat  may  be  andc,  Cota.  Dig.  Feoflbeot  (A. «.)    Vfa.  Abr. 
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leitfe  and  make  *  a  feoffment  and  livery  of  aeiain  thereof; 
in  these  cases  there  is  as  good  feoffment  to  pass  the  re- 
version, for  in  these  cases,  when  the  lessee  for  life  or  years 
doth  re-enter,  the  law  doth  adjudge  this  to  be  an  attorn-  Attornment, 
ment  in  law.  But  if  a  lessor  will  enter  npon  his  lessee, 
and  against  his  will  (the  lessee  being  still  in  possession  of 
the  land)  make  a  feoffment  of  the  land,  and  ^ve  livery ; 
this  is  void,  and  can  never  take  effect  as  a  feoffment*  And 
therefore  if  there  be  a  conveyance  made  of  a  house  and 
thereunto  belonging  in  lease,  and  the  feoffor  comes  into 
pSirt  of  the  land  without  the  leave  of  the  lessee,  and  there 
make  livery  of  seisin  of  that  part  in  the  name  of  all  the 
rest  of  the  land,  (the  lessee  himself,  his  wife,  child,  or 
servant  being  then  upon  any  other  part  of  the  land,  and 
especially  if  they  be  m  the  iiouM)this  is  no  good  feoffineht 
for  any  part  of  the  land,  but  void  for  the  whole.  And 
Veynor's  caie,  yet  if  the  lessee  for  years  make  an  under-lease  of  part  of 
Tnn.  Jac.  ^^^  lajij  ^  another,  and  the  feoffor  doth  make  a  feoffment 
*    *  of  this  part,  and  give  livery  of  seisin  upon  this  part;  in 

this  case  the  possession  of  the  first  lessee  in  the  residue 
will  not  hurt  the  feoffment,  or  liverv  for  this  part,  but  it 
Co.  taper  Lit.   ia  a  good  feoffment  («).    Also  if  the  lessee  give  the  lessor 
48.  leave  to  make  livery,  and  depart  and  leave  a  servant  of 

the  lessee  upon  the  land ;  in  this  case  it  seems  his  presence 
upon  the  land  whilst  the  liverjr  is  made  will  not  hurt.  And 
so  if  the  lessee  leave  the  possession  and  leave  nothing  upon 
the  land  but  his  cattle;  they  will  not  keep  his  posses- 
sion, nor  prejudice  the  livery  of  sebin(0* 
SI  H.  7. 7.  If  a  lease  be  made  of  one  acre  to  one,  and  another  acre 

Dier  18.  ^  another,  and  the  lessor  make  a  feoffment  of  both  these 

acres,  and  make  livery  in  one  of  them  in  the  name  of  both 
acres ;  this  is  no  good  feoffment  for  the  other  acre,  for  by 
this  livery  he  is  not  put  out  of  possession  of  that  acre.  So  if 
one  make  a  feoffment  of  two  manors,  the  one  in  possession 
and  the  other  in  lease,  and  give  livery  of  seisin  of  the 
manor  in  possession  in  the  name  of  both  the  manors ;  this 
is  no  good  feoffment  for  the  other  manor,  neither  will  it 
pass  by  this  feoffment.  So  if  one  make  a  lease  for  years 
of  a  house,  and  after  make  a  feoffment  in  fee  of  the  house 
and  of  a  close  adjoining,  and  g^ve  livery  of  seisin  of  the 
house,  the  termor's  wife  and  children  being  then  in  the 
house,  in  thb  case  this  is  no  good  livery  neither  to  pass" 
the  house  nor  the  close. 
Ferk.  wet  If  lessee  for  Ufe,  or  years,  make  a  feoffment  of  the  land»  Forfeitare. 

^j^  I>>cr        the  lessor  being  then  upon  the  land  and  not  contradicting 

it ;  it  seems  this  is  a  good  feoffment,  and  that  the  presence 
of  the  lessor  upon  the  land,  especially  if  he  do  not  coik> 
tradict  it,  will  not  hinder  the  virtue  of  the  feoffment  as 
against  Uie  feoffor  and  all  others;  but  the  lessor  may 


{i)  In  this  caae,  it  is  presumed,  it  b  to  be  naderstood  tliat  the  consent  of  tbe  iuidiBff<leiieo 
•btuned. 

(I)  Lord  CiM%  words  are,  '<  if  the  lessee  be  absent,  and  hath  neither  wife  nor  serants  (thoogh  he . 
bath  cattle)  npon  the  gronnds"  the  livery  of  seisin  shaU  be  good.    Co.  Lit  48b.  Bat  if  the  lessee  oon- 
acnts,  thongh  he  be  npon  the  ground,  the  UveryU  good.  T.  40  filistiShifi^  Seeftrthetf 

Ib  note  (8)  to  iSth  edftioa.  Co.  Lit  48  b. 
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OF  A  FEOFFMENT. 

^fkin  afterwards  foi'  the  forfeiture  notwithitanding  if  he 
please  («). 

If  the  husband  alone  make  a  feoffment  of  the  land,  he 
hath  in  the  *  right  of  his  wife,  or  that  he  hath  jointly  with 
his  wife,  his  wife  being  then  upon  the  land  and  disagreeing 
to  it :  in  this  case  the  feoffment  is  good  against  the  feoffor, 
and  all  others,  but  the  wife,  who  notwithstanding  her  pre* 
sence  and  dbagreement,  may  after  his  death  avoid  it  (x). 

If  one  joint-tenant  make  a  feoffment  of  the  whole  land, 
his  companion  being  then  upon  the  land ;  by  this  there 
doth  pass  no  more  but  a  moiety,  and  the  feoffment  is  void 
as  to  the  moiety  of  his  companion,  for  the  feofiment  doth 
not  give  his  moiety. 

If  a  man  enter  into  any  land  by  wrong,  and  make  a 
feoffment  of  it  to  a  stranger,  I  being  then  upon  the  land ; 
this  feoffment  is  void,  for  in  this  case  the  law  doth  ad- 
judge me  to  be  always  in,  and  never  out  of  the  posses- 
sion (y). 

If  the  king  have  any  possession  of  the  land  by  ward- 
ship or  otherwise,  the  owner  of  the  land  can  make  no 
feoffment  of  it  And  therefore  if  the  king  be  entitled  to 
land  by  wardship,  or  primer  seisin  (z),  after  office  found 
after  the  death  of  an  ancestor  of  one  of  his  tenants;  in 
this  case  it  is  said  the  feoffment  of  the  heir  is  void  and 
passeth  nothing,  for  the  king  is  still  in  possession.  And 
if  it  be  before  office  found  it  will  be  aU  one,  for  the  office 
shall  relate  to  the  death  of  the  ancestor.  And  yet  in  these 
cases  the  feoffment  is  good  against  the  heir  himself,  and 
all  others  besides  the  king.  If  the  heir,  before  office 
found,  enter  and  make  a  feoffment,  and  then  the  king 
doth  pardon  the  feoffee;  in  this  case  the  feoffment  is  good. 
And  yet  such  a  feoffment  after  office  with  a  pardon  is  void. 
And  the  like  law  is  if  the  entrv  be  before  office,  and  the 
pardon  after  the  office ;  for  tibis  is  void  also.  But  if  a 
man  be  outlawed  for  debt  or  trespass,  and  thereupon  the 
king  hath  the  profits  of  the  lands ;  in  this  case  the  owner 
may  make  a  feoffment  of  this  land  notwithstanding. 

Divers  persons  cannot  make  a  feoffment  but  it  must  be 
by  deed,  as  corporations,  and  such  like :  also  divers  things 
cannot  be  granted  by  a  feoffment,  but  the  feoflteent  must 
be  by  deed,  for  a  feoffment  cannot  be  made  of  a  reversion 
of  land  but  it  must  be  by  deed.  Bat  a  lease  may  be  made 
of  land  to  one  for  life,  the  remainder  to  another  in  fee, 
and  this  may  be  done  without  any  writing  by  word  only« 
Also  a  feoffment  may  be  made  of  the  moiety,  third,  or 


CHAF.  IZ. 


Perk.iect 
SfS. 


Peric.tecl. 

C20. 


Perk.  Met. 
919. 
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See  Grant, 
Nomb.4. 


Iree  from  diMMuties,  be  barred  ?  See  snpra,  page  S05,  note  (p). 

(x)  See  the  act  of  the  3S  H«ii.  8.  r.  S8.  f.  6.  which  prohibiu  discontinaaiicet  by  hasbitodi 
jwre  uxerU,  and  gives  the  wife  or  her  heir  a  right  of  entry  notwithstanding  sncb  discontfaiaance. 
-  (y)  Bat  if  a  feoflment  is  Qiade  by  a  stranger,  who  enters  vpon  ttie  land  when  neither  tbe  owner  sr 
it  or  his  tenant  is  upon  it,  does  the  leoffinent  in  that  case  work  a  dineisbi?  See  soj^niy  |Miget0^ 
f  ote  (pV 

(s)  wardship  taken  avsy  by  the  act  of  is  Car.  t.  c.  S4.  '  .  . 

fMUta 
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lit-'ieet.  60.    f<nii^tb  j^tft  of  ft  manor/ ^  of  i  piece  of  land  without 
wper  lit.  190,  deed*    And  yet  if  one  be  seised  of  a  manor,  whereohto 

an  advowson  is  appendant,  and  he  make  a  feoffment  of 
three  acres  parcel  of  the  manor,  together  with  the  advow* 
son  to  two  men,  habendum  the  one  omoiety  wift  the  ad- 
vowson to  one  of  tlKm,  and  the  other  moiety  to  the  other ; 
in  this  case  the  feoffment  cannot  be  well  made  miless  it  be 
by  deed  (a). 
Ut.  sect.  250*       If  a  lease  be  made  for  five  years,  on  condition  that  if 

the  lessee  pay  to  the  lessor  within  ibe  two  first  years  ten 
pounds,  then  that  he  shall  *  have  the  land  to  him  and  his     *  P.  209. 
heirs,  or  otherwise  but  for  five  years ;  in  this  case  if  livery 
of  seisin  be  made  to  the  lessee  before  his  entry  this  is  a 
good  feoffment.     Ei  sic  de  simililms.  « 

lit.  s«ct.  59.        Every  feofinient  also  whether  it  be  made  by  deed  or  Livery  of 
66.    Co.iuper  without  deed  must  be  made  with  livery  of  seisin,  and  this  •«*>*»• 
Jc'sted.  Sir'"  ^\^^^y  ®^  seisin  must  be  made  according  to  the  rules  of 

livery  and  seisin  herein  after  laid  down,  for  this  is  of  the 
essence  of  a  feoffment,  and  a  feoff^ment  is  not  accounted 
perfect  until  livery  of  seisin  be  made,  for  until  then,  the 
feoffee  hath  only  an  estate  at  will  in  the  land,  and  the 
feoffbr  may  put  him  out  when  he  will.    And  if  either  of  Equity, 
the   parties  die  before  the  livery  of  seisin  be  made  the 
feoffment,  is  void,  and  no  warrant  of  attorney  to  make 
livery  can  be  executed  after  the  death  of  the  feoffbr  or       • 
feoffee,  n6ither  is  there  any  remedy  in  this  case  to  get  the* 
assurance  to  be  made  perfect  but  in  a  Court  of  Equitv  (6). 
But  in  case  where  there  are  many  feoffees,  there  the  Jeath 
of  one  or  some  of  them  will  not  hinder  the  livery,  but  it' 


t* 


€* 


(«)  By  the  statute  of  99  Car,  t,  c.  3.  s,  S,  it  Is  enacted, ''  That  no  leases,  estates,  or  intertsts,  either 
of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or  customary  interest 
ofy  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  hereditaments,  shall  be  asngikedy- 
gmited,  or  surreodeied,  unless  it  be  by  deed  or  note  in  writing,  signed  by  the  parW  so  uwigniny, 
rranting,  or  surrendering  the  same,  or  their  agents  thereunto  lawfully  anthorised  by  wrHlogy  or 
by  act  and  operation  of  law." — And,  by  the  same  statute,  it  is  enacted,  *'  That  all  leases,  estates, 
*'  interests  of  rreehold,  or  terms  of  years,  or  auy  uncertain  'interest  of,  in,  to,  or  out  of  any  met- 
**  snagiM,  manors,  ^r^.  made  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writrng, 
**  and  signed  by  the  perties  so  making  or  ereatiDg  the  same,  or  their  agents  thereupon  lawfully  an- 
^  tborised,  by  wrUinj|(,  shall  have  the  force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not 
**  either  in  law  or  equity  be  deemed  or  taken  to  have  any  other  or  greater  force  or  effect ;  any  con- 
**  aideration  for  making  any  such  parol  leases  or  estates,  or  any  former  law  or  usage  to  the  contrary^ 
*^  notwithstanding.*' 

(5)  Sec  J9ckmm  ▼.  JaelMm,  Fitagib.  Rep.  146.  AC.  in  select  Casei  in  Chancery,  81.  See  also 
B^iasnkmm  v.  IMBenkmUy  l  Chan.  Ca.  240.  And  where  a  defective  conveyance  is  aided  it  shall  be  dis-' 
cku^ged  pf  mesne  incumbrances  by  the  party ;  as  if  a  mortgage  wants  livery,  and  the  heir  (or  mort- 
gagor himself)  confesses  judgments  to  another,  the  mortgagee  shall  hold  discharged  from  the 
^Mjgments.  Burgh  ▼.  Bwrgh^  Hep.  in  Chan.  Temp.  Finch,  t8.— The  assistance  and  relief,  afforded 
by  m  Coert  of  Equity,  in  aid^  of«  defective  conveyance,  is  very  extensive;  it  vrlll  remedy  not 
only  mistakes  in  form  or  upon  the  face  of  the  deed^  but  will  supply  the  material  part  or  eftence  of  a 
conveyance;  as  livery  to  a  feoffment,  a  surrender  of  a  copyhold,  ^c.^In  what  cases,  and  in  what 
manner,  equity  will  aid  defective 'conveyances,  reform  erroneous  ones,  ^c.  see  supra,  p.  85,  note  (dX 
and  see  Com.  Dig.  Chancery  (2  T.)  Copyhold  (P.  f .)  £q.  Ca.  Abr.  Deeds  (D.)  Vin.  Abr.  Faits  (T.  ^.> 
And  where  the  parties  have  acted  upon  any  erroneous  construction,  which  they  hav^  themselves  put 
upon  a  deed,  neither  courts  of  law  or  equity  will  hold  them  to  be  bound  by  such  erroneous  constnic* 
don.  See  Mwtre  v.  Foley,  6  Ves.  2S8.  Zatw  v.  Lysn,  3  Ves.  694.  Jggulden  v.  May,  9  Ves.  525.  And 
see  5  Dnrnf.  it  East's  T.  R.  567.  It  may  be  proper  to  observe,  that  it »  not  always  necessary  to  have 
He  aid  of  equity  in  the  case  of  a  defective  feoffment ;  for  even  if  the  deed  cannot  be  rendered  avail- 
ahla  at  law,  by  holding  it  to  operate  as  the  grant  of  a  reversion,  covenant  to  stand  seised.  Sec. ;  yet  if 
ne  l^ffor  has  been  twenty  years  in  quiet  possesion,  courts  of  law  will  presume  that  livery  was  given. 
See  B£x  v.  IJoyd^  Wightw.  123. 
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OF  A  FEOFFMENT. 

may  be  made  to  him  or  them  t^iit  do  aniriTe:  we  must  tee 
therefore  in  the  next  place  what  this  livery  of  seisin  is. 

Livery  of  seisin,  or  giving  of  possessiont  is  a  solemnity 
or  overt  ceremony,  required  by  law,  and  used  for  the 
passing  of  lands  or  tenements  corporeal,  as  an  evidence  or 
testimonial  of  the  willing  departing  by  him  that  makes  the 
livery,  from  the  thing  whereof  livery  is  made,  and  the 
willing  acceptance  thereof  by  the  other  party  (c).  And 
tlnris  as  ancient  as  a  feoflmeut;  for  no  feoffment  is  made 
withont  livery  of  seisin,  albeit  livery  of  seisin  be  some- 
times made  npon  other  conveyances.  And  it  was  first  in- 
vented as  an  open  and' notorious  act  to  this  end ;  and  that 
by  this  means  the  country  might  take  notice  how  lands  do 
pass  from  man  to  man,  and  who  is  owner  thereof;  that 
such  as  have  title  thereunto  may  know  against  whom  to 
bring  their  actions ;  and  that  others  may  know  that  have 
cause,  of  whom  to  take  leases,  and  of  whom  to  require 
wardships,  Sfc.  And  by  this  means,  if  the  title  come  in 
question,  the  jury  can  the  better  tell  in  whom  the  right  is. 
And  of  this  livery  of  seisin  there  are  two  kinds.  I.  A  li- 
very  in  deed.  2.  A  livery  in  law,  called  a  livery  within 
view.  The  livery  in  deed,  is,  when  the  feoffor,  donor,  4rc. 
by  himself,  or  another,  taketh  the  ring  of  the  door  of  the 
house,  or  a  turf,  or  twig  of  the  land,  and  delivereth  the 
same  upon  the  land  unto  the  feoffee,  donee,  Sfc.  in  the 
name  of  seisin  of  the  house,  or  seisin  of  the  land.  And 
this  is  done  sometimes  by  the  parties  themselves  if  they 
be  present,  and  sometimes  in  their  absence  by  their  attor- 
nies  or  procurators.  The  livery  in  law,  is,  where  the 
feoffor  saith  to  the  feoffee,  being  in  view  of  the  land,  1 
give  yon  yonder  house  to  you  and  your  heirs,  go  enter 
into  the  same,  and  take  possession  thereof  accorjdingly, 
or  the  like  (d). 

Because  this  manner  of  conveyance  by  feoffment  is  so 
ancient,  *  therefore  this  ceremony  (being  inseparably  in* 
cident  to  a  feoffment)  is  much  favoured  in  law  :  and  there- 
fore it  is  expounded  and  taken  strongly  against  him  that 
doth  make  it,  and  beneficially  for  him  to  whom  it  is  made. 
And  for  this  cause,  it  worketh  not  only  to  transmit  the 
present  estate,  but  also  to  bar  all  present  and  future  rights 
and  possibilities.  If  therefore  one  make  a  lease  for  life 
to  /.  S.  the  remainder  to  the  right  heirs  of  /.  D,  (whicli 
/.  />.  is  then  living)  and  give  livery  of  seisin  according  to 
the  deed ;  in  this  case,  albeit  he  in  remainder  be  not  capa- 
ble of  this  remainder,  yet  by  the  livery  it  shall  pass  out 
of  the  feoffor,  and  shall  be  in  abeyance  during  the  life  of 
/.  S.  (e).     So  if  a  feoffment  be  made  to  one  Sf  heredilms. 
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(c)  Semn'w  a  tficbnical  term,  to  denote  the  completion  of  that  invcAtitiire,  by  which  the  tenant 
admitted  into  Uie  tenure,  and  without  which  no  trt* ehold  could  be  constituted  or  pass :  per  Lord  Alnt- 
jieU,  1  Burr.  107.— I'or  the  original  intent  and  manner  of  transferring  lands  by  Uvery  of  aeiaiii^  set 
Spel.  Gloss.  610.    Mad.  Form.  Angl.  Dissert.  9. 

{d)  In  what  cases  livery  may  be  made  within  the  view,  see  Vin.  Abr.  Feoffment  (M.)and  farther  ss 
to  the  different  kinds  of  livery,  in  Bac.  Abr.  Feoffinent  (A.)    Com.  Dig.  Feoffment (B.) 

(e)  On  the  subject  of  abeyance,  see  Fearue's  Contingent  Remainder,  (Mr.  £ii/2<t's  ed.)  S53»   See 
infra,  page  Sil,  uote(m). 

without 
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without  tli6  word  [Suit,]  (/)  and  liyery  of  Beisin  bto  tii»de 
of  the  deed ;  this  livery  perhaps  may  make  the  estate 
good  (g). 

Livery  of  seisin  is  needful,  and  must  be  had  and  made,  8*  Where  and 
in  all  cases  where  any  estate  of  fee-simple,  fee-tail  (A),  or  \" '^*'**  *^*??*. 
for  a  man's  own  or  another  man's  life,  is  made  or  granted  J,,"  ot*"'*' 
by  writing,  or  word  (i),  in  the  country  of  any  lands  or 
tenements  corporeal.  And  so  also  where  one  aoth  make 
a  lease  of  land  to  another  for  years,  the  remainder  to  a 
stranger  in  fee*simple,  fee-tail,  or  for  life ;  in  these  cases, 
livery  of  seisin  must  be  had  and  made  to  the  lessee  for 
years,  or  else  nothing  will  pass  to  him  in  remainder ;  and 
yet  the  lease  for  years  wUl  be  good.  And  so  also  where 
a  lease  for  years  is  made,  upon  condition  that  if  such  a 
thing  happen  the  lessee  shall  have  the  fee-simple ;  in  this 
case,,  the  lessee  must  have  livery  of  seisin  before  his  entry, 
otherwise  tiie  estate  will  not  increase  (A).  And  so  also  if 
the  king  make  a  feoffment  of  the  land  he  hath  in  the  right 
of  the  Duchy  of  Lancaster  that  is  not  within  the  county 
Palatine ;  in  this  case,  livery  of  seisin  must  be  made  as  in 
the  case  of  a  subject.  And  in  all  these  cases  where  livery 
of  seisin  is  requisite,  and  it  is  not  made,  there  doth  pass 
no  estate  by  the  conveyance  but  an  estate  at  will  at  the 
most. 

But  livery  of  seisin  is  not  needful  or  requisite  to  be  had 
and  made,  in  cases  where  any  estate  or  fee-simple»  fee-tail, 
or  for  life,  is  made,  or  granted,  of  any  lands,  by  matter 
of  record,  as,  by  the  king's  letters-patents,  fine,  recovery, 
deed  indented  and  inrolled,  and  the  like:  nor  is  it  needral 
where  any  such  estate  is  created  by  way  of  covenant  and 
raising  of  use,  by  way  of  exchange,  endowment  ad  oUium 
eccletuB^  or  ex  tusensu  patris;  nor  is  it  needful  where  any 
such  estate  is  passed  or  granted  by  way  of  surrender,  de- 
vise, release,  or  confirmation,  or  by  way  of  increase  or 
executory  grant ;  as  when  the  fee-simple  is  granted  to  the 
lessee  for  life  or  years  in  possession:  neither  is  it  requisite, 
or  can  be  made,  where  any  incorporeal  hereditaments,  as 
reversions,  rents,  commons,  or  the  like,  are  granted  in 
fee-simple,  fee-tail,  or  for  life :  for  in  some  of  uiese  cases 
there  is  an  attornment  (/)  to  be  made  that  doth  *  supply  a 
livery :  neither  is  it  requisite  in  some  cases  where  an  estate 
of  freehold  is  made  of  a  corporeal  thing;  as  if  a  house  or 
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(/)  See  sopra,  page  101,  note  (y)« 

(g)  As  to  toe  operation  of  Uvery  to  pass  a  fotnre  interest,  vrbere  the  feoffor  ia  out  of  possession ; 

and  in  what  cases  several  mircels  will  pass  by  one  livery,  or  where  several  parties  may  take  by  a  livery 

to  one,  see  Bac.  Abr.  Feollinent  (B.) 
(h)  A  feoffment  by  tenant  in  tail  in  possession  works  a  discontinnance,  and  takes  away  tiie  right 
"entry  of  the  issue  in  tail  or  remainder-man  and  drives  him  to  his  action  of  formedon.   But  a  feoff- 
rut  has  only  this  effect  where  made  by  a  tenant  in  tail  in  possession ;  lor  if  a  tenant  in  taO  inunc- 

IWintely  expectant  upon  a  life  estate,  joins  with  the  tenant  for  life  in  makiii|  a  feoffinent,  it  seeias 

rttet  this  is  no  discontinuance.    See  Bredon's  eaUf  (latter  part)  1  Rep.  76.   On  the  sabject  of  dis- 
■stinaance,  p.  St,  note  (g). 

(i)  Cannot  now  be  by  parol.    See  the  Statnte  of  Frauds,  S9  Cv.  t.  c.  3. 
(*)  Bnt  he  wonid  have  the  term  without  any  livery. 

Ci)  Attornment  is  now  rendered  unnecessary  by  the  act  of  the  4  dim*  c.  16.  s.  9.  But  see  this  act 
rfnlly  noticed  in  the  chapter  on  Attormnent 
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land  belong  to  an  office,  and  the  office  be  gniated  by  deed; 
in  thiB  caae,  the  house  or  land  doth  pass  as  incident  there- 
unto. So  if  a  house  or  chamber  belong  to  a  corody ;  in 
this  case,  by  the  grant  of  the  corody,  the  house  or  cham- 
ber passeth  without  any  livery  of  seisin.  Neither  is  it  re- 
quisite upon  a  lease  for  years ;  for  if  -a  man  make  a  lease 
for  one  thousand  years,  this  lease  is  perfect  by  the  deli« 
very  of  the  deed  without  any  livery  of  seisin.  Neither  is 
it  needful  where  one  doth  grant  to  me  and  my  heirs  all 
the  trees  growing  on  his  ground ;  for  these  will  pass  with- 
out any  livery  of  seisin  at  all. 

Livery  of  seisin  may  and  must  be  made  either  by  the 
party  himself  that  maketh  the  estate,  or  if  it  be  a  livery 
m  deed,  it  may  in  his  absence  be  made  by  his  attorney 
sufficiently  authorissed  by  writing.  And  he  that  may  make 
an  estate,  to  the  perfection  whereof  livery  is  requisite, 
mav  himself,  and  in  his  own  right,  make  livery  thereupon; 
and  in  the  right  of  another,  and  as  attorney  to  another  ; 
so  divers  that  cannot  make,  any  estate,  may  not  withstand* 
ing  make  livery  of  seisin.  And  therefore  the  husband  al- 
beit he  may  not  make  a  feoffment  in  fee,  or  lease  for  life^ 
SfC,  of  land  to  his  wife,  yet  he  may  as  an  attorney  make 
nvery  of  seisin  to  her  upon  a  conveyance  made  by  another* 
And  so  also  may  the  wife  upon  a  conveyance  made  to  the 
husband  er  her.  And  so  also  m«nks,  infants,  aliens,  and 
such  Kke  persons  disabled  to  make  feoffments,  4rc.  may  not- 
withstanding make  livery  of  seisin  as  attomies  upon  con- 
veyances made  by  others.  And  so  likewise  may  he  in  re- 
mainder in  fee  make  livery  to  the  lessee  for  years.  Et  $ie 
de  rimUibMM,  And  this  livery  of  seisin  may  and  must  be 
made  to  the  party  himself  that  taketh  the  estate,  or  in  his 
absence  to  nis  attorney  or  procurator  sufficiently  autho- 
rized :  and  in  this  case  any  one  may  be  an  attorney  to  take 
that  may  be  an  attorney  to  give  livery.  If  a  feoffment  be 
made  to  divers  by  deed,  and  livery  of  seisin  is  made  to 
one  or  some  of  them ;  this  is  a  good  livery  to  execute  the 
estate  to  them  all.  But  if  a  feoffment  be  made  to  divers 
without  deed,  and  livery  of  seisin  is  made  to  one  or  some 
of  them  in  die  name  of  all  the  rest;  in  diis  case,  the 
feoffment  is  good  to  execute  the  estete  in  him  or  them 
to  whom  the  livery  is  made,  and  void  as  to  the  rest  If  a 
lease^  for  years  be  made  to  A.  andB.  without  deed,  the 
remainder  to  />.  in  fee,  and  livery  of  seisin  is  made  to 
A.orB,  in  this  case  this  is  a  good  livery  to  make  the 
remainder  to  pass  to  D.  But  if  a  lease  be  made  for  years 
to  A.  the  remainder  to  the  right  heirs  of  /.  S.  in  fee  /.  & 
being  then  living,  and  livery  of  seism  is  given  to  it.  this 
remainder  is  void,  for  nemo  est  here$  tdveniis  (m).  One 
joint-tenant  cannot  make  livery  of  seisin  to  his  companion 
as    a  tenant  in    common   may.    And   a  lessor  cannot 
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(]b)  Being  a  eotiiingeni  remainder,  it  is  void  from  the  want  of  an  estate  of  freehold  to  support  It 
See  snpra,  me  SiO,  where  the  case  it  pnt  of  a  lease  to  J.  S.  for  life,  remainder  to  the  fi|^C  Mi 
*of «/.  D.  who  is  living.  In  this  caiie  tha  remainder^  though  contiogeot^  is  wt  void,  there  benif  aao* 
tate-  of  freehold  to  support  it. 
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make  livery  of  seisin  to  his  lessee  for  life  or  years  (n). 
iSee  before,  wmb.  4. 
Co.  saper  Lit.        In  all  cases  where  this  ceremony  is  requisite,  whether  i.  la  respect 
**•  it  be  done  by  the  parties  themselves  in  person,  or  their  ^^ll^ 

depnties,  it  must  be  done  and  made,  1st  in  the  life-time  gu^^^  / 
of  the  feoffor,  donor,  or  lessor,  and  in  the  life-time  of 
the  feoffee,  donee,  or  lessee ;  for  if  either  of  them  die,  it 
cannot  be  done  afterwards;  neither  can  a  warrant  of  at- 
torney be  made  to  deliver  seisin  after  the  death  of  the 
feoffor,  4rc.  But  if  there  be  more  feoffees,  donees;  or 
lessees,  than  one ;  in  such  cases,  albeit  aU  of  them  die 
but  one,  the  livery  of  seisin  may  be  made  to  that  one  that 
doth  survive,  and  it  will  be  good  to  him  to  execute  the 
estate  in  «ll  the  land.  And  so  it  is  if  there  be  a  warrant 
of  attorney  made  by  a  corporation  aggregate,  as  a  mayor 
and  commonalty,  dean  and  chapter,  or  the  like,  to  give 
livery  of  seisin,  in  this  case  the  death  of  the  mayor,  8^, 
will  not  determine  the  authority  (o) ;  and  therefore  in  that 
case  the  livery  of  seisin  may  be  made  after  his  death. 
Co.  super  Lit.  2.  If  it  Jbe  a  lease  for  years  with  a  remainder  over  in  fee, 
49.  f  16.  Perk.  t}ie  liv^ery  must  be  made  to  the  lessee  for  years  before  his 
«ect  105.  «ntry  or  at  the  time  when  he  doth  enter  for  that  purpose; 

for  afterwards  it  cannot  be  made  (ji).  Quod  semei  meum  A  caveat. 
est,  ampKui  meum  etM?  non  potest,  Quere  also  whether  the 
law  be  not  so  in  all  other  cases ;  and  let  men  take  heed 
they  do  not  (as  commonly  thev  do)  enter  into  the  land  be- 
fore they  have  livery  of  seisin  made  thereof  unto  them. 
And  yet  it  seems  the  livery  of  seisin  is  good,  when  it  is 
Co.  saper  Lit.  made  afterwards,  by  Co,  3.  55.  3.  It  must  not  be  made 
**''•  before  the  estate  begin;  for  if  a  lease  be  made  for  years 

to   begin  at  Michaelmas  with  a  remainder  over,  and  the 
livery  of  seisin  is  made  before  Michaelmas ;  this  livery  of 
seisin  is  void ;  for  if  a  livery  work  at  all,  it  must  work 
presently;  and  so  it  cannot  in  this  case,  because  it  is  be- 
fore the  estate  doth  begin. 
Co.  super  Lit.         If  an  estate  be  made  of  divers  pieces  of  land  in  divers  3.  In  respect 
48.  Perlc^ct.  villages  in  the  same  county ;  in  tlus  case,  the  making  of  of  the  plaee 
Ti^:f.'^  ^V>-y  of  «ei.m  of  .nd  in  «.y  p«t  Aereof  in  the  n«ne  of  SJitJ^jST 
Lit.  sect  61.     «"  "^«  rest,  or  of  one  parcel  according  to  the  deed,  albeit 
418.    Perk.      he  doth  not  say  in  the  name  of,  4rc.  sufficeth  for  all,  if 
^\^^'  ^'^'  ^  ^®  pieces  be  in  the  grantor's  possession  and  out  of  lease. 

fL^u  m?  *    ^^^  *^  ^«  P*®*^®*  ^f  ^*°^  ^*®  ^^  ^*^®"  counties ;  or  in  the 
*      *        flame  county,  and  they  be  in  lease,  or  out  of  the  posses^ 
sion  of  the  feoffor,  contra;  for  in  that  ease  the  mdcing  of 
iivery  in  one  part  in  the  name  of  all  the  rest,  is  not  suffi- 
cient for  the  rest;  for  in  this  case,  it  is  requisite  that  livery 


(f  )  This  is  to  be  understood  of  the  case  of  m  lessee  for  life  or  years,  whose  estate  is 
creatcMi,  and  not  of  the  case  of  a  lessee  for  life  or  years  whose  estate  is  created  at  one  and  the  same 
time  with  the  remainder. 

(9)  Because  notwithstanding  the  death  of  the  mayor  tiie  corporation  still  continues,  and  the  autho- 
ri^  contained  in  the  letter  of  attdtney^  is  not  the  authority  of  the  mayor  but  the  authority  of  the  cor- 
poration, and  therefore  as  the  corporation  continues  the  authority  continues ;  but  it  is  doubted  whe- 
tlwr  the  antliority  can  be  eJiercised  until  a  new  mayor  is  elected,  for  during  the  vacancy  of  the  office 
ef  inayor,  it  would  seem  tiiat  the  capacity  of  the  corporation  is  suspended. 

(p)  If  the  lessee  entered  generally,  without  claiming  to  enter  merely  by  virtue  of  the  term,  might 
not  he  be  considered  as  entering  for  the  purpose  of  receiving  livery  anci  consequently  the  livery  be 
fp^,  though  made  after  the  entry  ? 

of 
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of  seiiin  be  made  upon  and  in  some  of  the  luids  in  boCh 
counties  (q),  and  upon  every  parcel  of  land  tbat  it  out  of 
possession,  or  at  least  in  some  parcel  of  the  land  in  tbe  oc- 
cupation of  every  several  tenant.  And  yet  if  one  part  of  a 
manor  be  in  one  county,  and  the  other  part  in  another 
county  in  view  of  that  part ;  in  this  case  it  seems  livery 
of  seisin  in  the  one  part  in  the  one  county,  in  view  of  the 
other  part  in  the  other  county,  b  good  and  sufficeth  for 
*  P.  213.     all  *.    So  if  the  scite  of  a  manor  lie  in  one  county,  and 
the  rest  of  the  manor  in  another  county ;  in  this  case,  the 
making  of  livery  in  the  scite  of  the  manor  is  sufiicient  for 
the  whole  manor.    If  a  feoffment  be  made  of  the  manor  of  Perk,  lect 
Dak  in  Sale,  the  which  manor  doth  extend  in  Dale  and  ^^* 
Sale,  and  livery  of  seisin  is  made  accordingly  in  Dale  only 
and  not  in  Sale  also ;  by  this  feoffment  there  doth  pass  no 
more  of  the  manor  but  that  which  is  in  Dole  only.    If  ^^'r**^'!^ 
I  be  seised  of  one  acre  in  fee,  and  of  another  acre  for  life,  "*»*'<*• 
and  I  make  a  feoffment  of  both  acres,  and  make  livery  of 
seisin  in  that  acre  whereof  I  am  seised  in  fee  in  the  name  of 
both  acres;  in  this  case  it  seems  this  sufficeth  to  pass  both 
the  acres.  But  if  I  be  seised  of  one  acre  in  fee,  and  possessed 
of  another  acre  for  years*,  and  I  make  a  feoffment  of  both 
acres  and  livery  of  seisin  in  that  acre  only  whereof  I  am 
seised  in  fee,  in  the  name  of  both  the  acres,  contra:  for  this 
is  as  if  I  make  a  feoffment  of  land  whereof  I  am  seised,  and  Fitz.  Faiti  uA 
of  other  land  whereof  I  am  not  seised,  &c.  .  If  I  be  seised  Feoffrntnti,  t. 
of  two  acres  of  land,  and  let  one  of  them  for  years,  and 
then  make  an  estate  of  both  of  them  to  another,  and  make 
livery  of  seisin  in  that  I  have  in  possession,  in  the  name 
of  both  the  acres ;  this  will  not  serve  to  pass  the  other 
acre,  but  livery  must  be  made  in  that  acre  abo.     And 
accordingly  it  was  agreed  in  a  case  in  the  King's  Bench, 
J7i7. 88  Eliz.  which  was,  that  a  man  was  seised  in  fee  of  a  Montapic  t. 
manor  and  other  lands  called  Groves,  and  he  made  a  feoff-  Jeff*'***- 
ment  of  it  (Groves  being  then  in  lease  for  years),  and  a 
letter  of  attorney  to  give  livery,  and  the  attorney  made 
livery  of  the  manor  in  the   name  of  the  rest,  tbe  lessee 
being  still  in  possession  of  Groves;  in  tbas  case  it  was 
agreed  that  this  was  no  good  feoffment  for  Groves. 

When  a  feoffment  is  made  of  a  house  and  land,  the  ^^^  ioSt^ 
livery  of  seisin  is  most  aptly  to   be   made  of  and  in  the 
house,  in  the  name  of  the  rest,  and  at  the  door  of  the 
house,  &c.    And  when  a  feoffment  is  made  of  a  rectory 
or  parsonage,  the  livery  of  seisin  may  be  made  in  the  par- 
sonage-house ;  or,  if  there  be  no  house,  it  may  be  made 
,   upon  the  glebe ;  or,  if  there  be  neither,  it  may  be  made 
at  the  ring  of  the  church  door, 
of  the  pr^ence      ^^  ^^  making  of  every  livery  of  seisin  it  is  requisite  See  before, 
or  posAcsslon     that  all  persons  th^t  have  any  lawful  estate  and  possession  Numb.  4. 
of  others.         in  the  thing  whereof  livery  is  to  be  made,  as  lessees  for 


(q)  If  a  manor  extends  into  two  counties,  livery  in  that  part  of  the  manor  which  is  in  one  coanty, 
doth  not  pass  that  which  is  in  the  other  county.  So  it  is  with  respect  to  disseisin.  Hal^s  MSS,  B«t 
Perkims  holds,  that  Uvery  of  parcel  of  such  mimor  in  one  county  unU  pass  tbe  parcel  in  ike  other  conty: 
Perk.  sect.  «$7.  However  he  admits  that  if  one  be  disseised  of  two  acres  in  different  conntiei,  entry 
into  one  acre  in  one  of  the  counties  thongh  made  in  the  name  of  both  acres,  will  not  entend  to  Ibe 
ar.reintlie  other  county.  Perk.  sect.  229.  note  2,  to  Co.  Lit.  50.  a.  15th  edition.  Sec  further  is 
Vin.  Abr.  Feofiment  (D.  a.)  pi.  4. 
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life,  years,  and  snch  like,  join  in  the  making  thereof,  or 
be  removed  thence ;  for  every  livery  ought  to  bring  an 
immediate  posBOMion  to  the  feoffee,  donee,  &c. 

If  lessee  for  years  make  a  feoffment  and  a  warrant  of 
attorney  to  give  livery  of  seisin,  and  the  attorney  make 
livery  of  seisin,  the  lessor  being  present  upon  the  land, 
and  not  contradicting  it;  it  seems  this  is  a  good  livery  of 
seisin  (r). 

The  presence  of  the  feoffor,  donor,  &o.  upon  the  land 
after  he  bath  delivered  seisin  to  the  feoffee,  donee.  Sec. 
albeit  he  stay  upon  the  *  land  a  while,  and  do  not  depart 
and  leave  the  feoffee,  &c.  in  possession,  will  not  hurt  the 
livery.     See  more,  supra,  numb,  4. 

Livery  of,  seisin  nay  be  made  of  any  corporeal  thing,  as 
manors,  houses,  lands,  meadows,  pastures,  woods,  cham- 
bers, or  tho  like.  And  these  tilings,  therefore,  are  said 
to  lie  in  livery.  But  of  incorporeal  things,  as  rents,  ad- 
vowsons,  commons,  estovers,  and  such  like  thiiigs  livery 
cannot  be  made.  And  these  things,  therefore,  are  said  to 
lie  in  grant  and  not  in  livery.  And  therefore  when  a  livery 
is  made  of  these  nil  operatur.    See  more  above,  numb,  4. 

To  every  good  livery  of  seisin  is  requisite  either  such 
an  act  as  the  law  doth  adjudge  to  be  a  livery,  or  apt  words 
that  do  amount  unto  it,  for  a  livery  may  be  good  by  words 
without  any  act  or  deed  at  all ;  but  it  cannot  be  good  by 
an  act  or  deed  without  any  words  at  all ;  howbeit  that 
livery  that  hath  an  act  or  ceremony  in  it  is  the  best,  be- 
cause it  taketh  the  deepest  impression  in  the  witnesses. 

The  most  usual,  formal,  ana  orderly  manner  of  making 
of  livery  of  seisin  is  thus;  that  the  feoffor,  donor,  &c.  and 
the  feoffee,  donee,  <fec.  if  they  be  present;  or,  in  their 
absence,  their  attornies  or  servants  that  have  authority ;  do 
come  to  the  door,  backside,  or  garden,  if  il  be  a  house,  if 
not ,  then  to  some  part  of  the  land  where  seisin  is  to  be 
delivered,  and  there,  in  the  presence  of  many  good  wit- 
nesses, do  shew  the  cause  of  their  meeting,  and  openly 
and  plainly  do  read  the  deed,  or  declare  the  contents 
thereof,  and  of  the  letter  of  attorney,  if  there  be  any. 
And  then  the  feoffor,  &c.  or  his  attorney  (if  it  be  a  house), 
do  take  the  ring,  latch,  or  hasp  of  the  door  (all  the  people, 
men,  women,  and  children  being  out  of  tho  house),  oi* 
(if  it  be  of  a  piece  of  ground)  do  take  a  clod  of  the  ground, 
or  a  bough  or  twig  of  a  tree  or  bush  growing  thereupon ; 
and  (all  the  people  being  out  of  the  ground)  the  same 
ring,  &c.  clod,  bough,  &c.  with  the  deed  do  deliver  to  the 
feoffee,  donee.  Sec,  or  to  his  attorney;  and  in  the  delivery 
thereof  do  use  these  or  some  such  like  words^  tnz.  I  deliver 
these  to  you  in  the  name  of  seisin  of  all  the  lands  and  te- 
nements contained  in  this  deed,  to  have  and  to  hold  ac- 
cording to  the  form  and  effect  of  the  same  deed.  Or,  I 
deliver  you  seisin  and  possession  of  this  house,  or  ground, 
in  the  name  of  all  the  lands  contained  in  the  deed,  accord-* 
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5.  In  respect 
of  the  matter 
whereof  it  is  to 
be  made. 


6.  In  respect 
of  the  manner 
and  order  of 
making  it :  and 
how  livery  of 
seisin  is  to  be 
made. 


(r)  See  the  text,  snpra,  page  207,  and  oota  (u)« 


lag 
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«.     •  ing  to  the  form  and  effect  of  the  deed  (<).     Aad  then  if  it 

he  a  house,  the  feoffee,  &c«  doth  enter  in  lint  alone,  and 
shut  the  door,  and  then  he  doth  open  it,  and  let  in  others. 
And  if  the  feoffment,  gift,  or  lease  be  made  without  deed, 
^    then  they  do  and  must  withal  express  the. very  estate  itself 
which  the  feoffee,  donee,  or  lessee  is  to  liave :  as  for  ex- 
ample, the  feoffor,  donor,  or  lessor  mnst  come  to  the 
house,  or  land,  which  is  to  be  granted,  and  where  liver j 
of  seisin  is  to  be  made,  and  there  miist,  by  apt  wofdsp 
grant  the  house  or  land  to  him  that  is  to  have  it,  in  fee- 
simple,  or  in  tail,  or  for  life  (as  the  agreement  is),  and  in 
*  P.  215.     seism  thereof  must*  deliver  him  the  ring  of  the  door,  or 
a  turf  or  twig  of  the  land.    And  if  Hhe  feoffment,  &c.  be 
made  by  writing,  then  it  is  wisdom  to  indorse  and  set  down 
on  the  back  of  the  same,  how,  when,  and  where  the  same 
is  made,  and  the  names  of  the  witnesses  thereunto  (t], 
Snt  a  livery  of  seisin  that  is  not  so  exactly  made,  may  be  Co.  9.  I5r. 
good  notwithstanding.  And  therefore  if  the  feoffor,  donor,  ^'^"j/*??" 
Ac.  or  his  attorney,  take  anything  else  that  comes  firom  pidLui. 
off  the  land,  as  a  stone,  or  the  like,  and  therewithal  doth 
make  the  livery  of  seisin ;  or  if  he  take  a  turf,  or  twig 
from  off  another  man's  ground,  and  not  from  the  same 
whereof  possession  is  to  be  given,  and  deliver  that  upon 
the  ground  in  the  name  of  seisin ;  or  if  he  take  a  piece  of 
silver  or  gold,  or  a  rod,  stick,  or  the  like,  and  dehver  this 
upon  the  land  in  the  name  of  seisin ;  all  these  are  good 
deliveries  of  seisin  and  possession.    So  if  the  feoffor,  &€•  Co.  6.  f6. 
be  at  the  door  of  the  housei  or  by  the  land,  or  in  the  ^1  £•  ^  i^* 
house,  or  upon  the  land,  and  after  he  hath  delivered  the 
deed,  he  say  to  the  feoffee,  donee,  &c.  [Here  I  deliver 
you  seisin  and  possession  of  this  house,  or  land,  in  the 
name  of  seisin  and  possession  of  all  the  lands  and  tene- 
ments contained  in  the  deed ;]  Or,  [have  and  enjoy  this 
house  or  land  according  to  the  deed ;]  Or,  [enter  into  this 
land  or  house,  and  God  give  you  joy  of  it;]  Or,  [I  am 
content  you  shall  enjoy  tl^s  lana;]  in  all  these  cases  there 
is  a  good  livery  of  seisin.    Et  nc  de  nmiUlmM. 

If  I  being  seised  of  a  house  in  fee,  make  a  feoffment  of  it  Bro.  FeoH^ 
and  of  divers  lands,  to  a  man  then  present  with  me  in  the  ">^^  ^^ 
9ame  house,  and  there  deliver  him  the  deed  in  the  name 
of  seisin  of  all  the  lands  contained  in  the  deed;  in  this 
case,  this  is  a  good  delivery  of  the  deed,  and  a  good  livery 
of  seisin  also,  albeit  I  continue  in  possession  of  the  house 
still,  and  go  not  out  of  it.    And  if  I  be  lord  of  a  manor.  Perk,  sect 
and  lying  sick  within  some  part  of  the  manor,  I  make  a  ^^i*  ^t<- 
feoffment  of  the  manor,  and  deliver  the  deed  to  the  feoffee, 
saying  to  him,  I  will  diat  you  take  seisin  presently;  and 


(9)  Id  the  times  of  our  Saxon  ancestors,  the  delivery  of  a  turf  was  a  necessary  solemnity  to  o- 
tablish  a  convevance  of  lands.    Hicke's  Dissert.  Epistolar.  85.    2  Bl.  Com.  Sit. 

(t)  Where  there  is  no  memorandtim  of  the  livery  of  seisin,  and  twenty  years  have  elapsed  since 
the  making  of  it,  and  possession  has  gone  accordmg  to  the  feoffment,  there  livery  of  seinn  will  be 
presumed.  See  supra,  page  208,  nute(b).  But  if  twenty  years  have  not  elapsed,  and  proof  oooU 
not  be  adduced  of  livery  of  seisin  having  bern  actually  made,  the  feoffment  would  be  void  as  a  feofr 
^ent,  but  it  might  possibly  operate  in  Mine  other  way.  But  ace  supra,  page  208.  note(b).  as  to 
Muity  aiding  defective  feoffmeuU.      .     •         •  "^  r  ,*  r  o         9  \  ^ 

thereupoD 
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thereupon  command  all  my  tenants  of  tbe  manor  to  attorn 
to  him,  and  they  do  so ;  this  is  a  good  liverjr  of  seisin  (u).  "^ 

P«rk.  Mct.        So  if  I  make  u  deed,  and  after  I  have  read  it,  being  upon  ' 
fi5.  Co.6;t6.  the 'land,  I  deliver  it  to  the  feoffee,  donee,  &c.  and  say, 

here,  I  deliver  you  this  charter  as  my  deed  in  the  name  of 

seisin  of  all  the  lands  therein  contained,  or  the  like ;  this 

is  a  good  delivery  of  the  deed  and  of  seisin.    Bat  if  I  do 

only  seal  and  deliver  the  deed  upon  or  in  view  of  the  land, 

without  saying  or  doing  any  more ;  this  will  not  amount  to 

Cromwars         a  livery  of  seisin.    And  therefore  if  a  ntan  make  a  feoff- 

ciM,  •4jadged  ment  with   a  letter  of  attorney  to  give  livery  of  seisin, 

cheqoer  ^5  El.  ^^^  ^^^  ^®  deliver  the  deed  upon  the  land ;  this  is  no  good 

'        '  making  of  livery  of  seisin.    And  so  also  if  there  be  no 

letter  of  attorney. 

Co.  6.  $6.  ^  If  I  be^seised  of  a  house  in  fee,  and  being  in  the  house 

say  to  /.  S,  here  /.  S.  I  demise  you  this  house  for  term  of 
n\y  life;  this*  will  not  amount  to  a  livery  of  seisin;  and    ^P.  216, 
therefore  it  is  no  good  lease  until  livery  of  seisin  be  m^de, 
but  it  is  a  good  beginning  of  a  lease  (x). 
Perk.  sect.  If  |]ie  father  infeofiT  his  son  of  land,  and  the  son  suffer 

^'^  his  father  to  enjoy  it,  and  after  the  son  doth  come  to  the 

parish  ohurch  where  the  land  doth  lie,  and  there,  in  the 

audience  of  the  parishioners,  useth  these  words  to  his 

father,  [father,  you  have  given  me  such  and  such  lands  (and 

doth  name  them)  as  free^  as  you  gave  them  to  me  I  give 

them  to  you  again ;]  this  is  no  good  livery  of  seisin,  neidier 

Hil.  57  Elix.      doth  any  estate  pass  hereby.    So  if  one  being  upon  his 

B.R«  GaUsrd's  land  say  to/,  S.  [L  S.  stand  forth,  I  do  here,  reserving  an 

^^'^  estate  to  me  for  mine  own  life',  give  this  land  to  thee  and 

thy  heirs  for  ever ;]  this  is  no  good  livery  of  seisin,  neither 
FItx.  Faito  and  doth  any  estate  pass  thereby  (^).    So  if  one  make  a  charter 
Feoffmenti.       of  feoffment  to  me,  and  make  no  livery  of  seisin  there- 
'    upon,  and  after  I  make  a  feoffment  of  the  land  to  /.  S.  and 
the  feoffor  hearing  and  having  notice  of  it,  saith,  [I  do  will- 
ingly agree  to  it,  and  am  contented  that  i.  5.  shall  have  it;] 
or  I  do  agree  to  the  feoffment,  or  the  like ;  in  this  case 
this  doth  not  make  the  feoffment  that  was  made  to  me 
good. 
Co.  toper  lit.        If  divers  parcels  of  land  be  conveyed,  and  livery  of 
48.  Fitz.  Ei-      seisin  is  maae  in  one ;  or  there  be  divers  feoffees,  and 
>*>ppel>  177.       livery  of  seisin  is  made  to  one  of  them  according  to  the 

deed,  without  using  any  more  words ;  this  is  good.    But 
the  best  form  and  order  of  making  of  livery  in  this  case 
is   to  add  these  words,  [in  the  name  of  all   the  rest, 
&c,](«). 
Co.  9. 1S7. 6.         If  the  feoffor,  donor,  &c«  deliver  the  deed  in  sight  or  Livery  in  law, 
96,  super  lit    view  of  the  land,  and  use  these  or  any  such  like  words,  or  within  the 
48.  J33.  J  J  ^Ij  ^^^  y^^  g^jjl  ^ntep  into  the  land  and  have  it  ao-  ^'^^^* 


\ 
■^" 


(«)  Though  attornment  is  rendered  vnneceasary  by  the  act  of  tbe  4  Anne,  c.  16,  yet  if  a  lessee  paid 
fent  to  the  lessor  after  he  had  conveyed  away  the  reversion,  bnt  before  he  (the  lessee)  had  anv  notice 
of  the  reversion  being  so  conveyed,  in  such  a  case  as  this,  it  is  presumed,  the  lessee  would  not  be 
liable  to  pay  his  rent  over  again  to  the  grantee  of  the  reversion. 

(je)  a  lease  by  parol  ci^nnot  now  be  made  for  more  than  three  years.    See  t9  C».  S.  c.  3. 

(y)  It  is  bad,  as  being  an  estate  of  freehold  to  commence  in  future. 

(z)  See  more  amply  as  to  livery  of  seisin  in  deed,  by  whom,  at  what  time,  and  hi  what  maifncr  It 
pay  b«  made,  in  Bac.  Abr.  Feoffn]«nt(A.)    Vin.  Abr.  Feoffment  (E.j'tFO    Com.  Dig.  Feoffment(B.) 

cording 
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cording  to  the  deed ;]  or,  [take  and  enjoy  the  land  accord- 
ing to  die  deed ;]  or,  [I  deuver  you  thii  deed  in  the  name  of 
seisin;]  or,  [enter  you  into  the  land  and  take  seisin  of  it;] 
or,  [take  the  land  and  God  give  you  joy  of  it;]  or,  (if  the 
estate  be  made  without  deed)  (a),  [I  give  you  yonder  land 
to  vou  and  your  heirs,  and  go  and  enter  into  the  same, 
and  take  possession  thereof  accordingly ;]  or,  [enter  into 
the  land  and  enjoy  it  in  fee-simple  to  you  and  your  heirs, 
or  for  your  life,  Sec]  in  all  these  cases  the  estate  and  the 
livery  is  good,  albeit  the  feoffor,  <lx.  stand  in  one  county, 
and  the  land  in  view  be  in  another  county.    But  in  all  these 
cases  of  livery  within  the  view.    1.  It  must  be  made  by  i]  Newtmn 
the  person  himself  that  doth  make  the  estate,  for  it  cannot  of  tbe  law. 
be  made  by  his  attorney.    2.  There  must  be  a  relation  to  ^-  »"F«^  ^^' 
the  land,  for  if  the  feoffor  do  deliver  the  deed  only  to  the  ^isH.'lie. 
feoffee  in  sight  of  the  land ;  this  is  not  a  good  livery  within 
the  view.    :).  The  j)arties  must  stand  within  view  of  the  s]  Co.  super 
land,  for  if  the  feoffor,  &c.  being  out  of  the  sight  of  the  1^*-  *7- . 
land,  say  to  the  feoffee,  &c.     Go  and  enter,  and  take 
seisin  of  the  land,  and  God  send  you  joy  of  it;  this  is  no 
•  P.  217.     good  Uverv  of  seisin.      4.  There  must  be  some  *  body 
capable  of  a  freehold  to  take  by  the  livery,  for  if  it  be 
made  to  a  lessee  for  years,  the  remainder  to  the  right  heirs 
of/.  jS.  and  /,  S.  is  then  living,  it  is  void.     6.  ITie  feoffee,  5]  Co.  i,  156. 
&c.  must  enter  presently,  for  if  either  the  feoffor,  donor,  ^^^  ^-^J^^i, 
&c.  or  feoffee,  donee,  &c.  die  before  entry;  the  livery  and  Feoff- 
cannot  be  made  good  (6).    And  yet  if  the  party  dare  not  menti,  49. 
enter  for  fear,  in  this  case  if  he  claim  it  only,  and  do  not 
enter  it  is  sufficient  (c). 
10.  Where  Livery  of  seisin  in  deed  may  be  made  or  taken  by  the  Co.  super  lit 

livery  of  seUin  depuUes  or  attornies  of  the  parties,  and  this  livery  by  ^-  ?^ir^** 
made  or  taken  ^i.*'      .  ■        ^i    ^  i*         ^  c      •  •        i  •  i.  •  j    i       Co.  9. 76. 

by  an  attorney  *^^^  ^  ^  good  as  that  livery  of  seism  which  is  made  hy  Xerms  of  \ht 

shaU  be  good :  the  parties  themselves ;  and  that  also  as  it  seems  albeit  law,  tit. 

and  where  not:  the  parties  themselves  be  upon  the  land  at  the  time  of  the  Uvery. 

rant  ufwft^'   ^^^^  thereof  if  they  do  not  contradict  it  (d).      But  in 

cient.        *       ^^  making  of  this  Uvery  care  must  be  had,  1.  That  there 

be  a  deed  of  feoffment,  for  otherwise  a  letter  of  attorney 
to  deliver  possession  availeth  notiiing.    2.  That  there  be  a  Tbe  opinion 
good  authority  in  writing,  which  may  be  either  in  the  deed  tiicreforein 
of  feoffment  itself,  whether  it  be  poll,  or  indented,  and  5^^'^"2Jtothb 
that  albeit  the  attorney  be  not  party  to  it,  or  else  by  a  point,  is  held 
single  deed  besides  the  feoffment,  &c.    3.  That  the  attorney  not  to  be  law. 


(a)  There  must  now  be  a  deed,  or  writing. 

(6) Tbe  feoffee  ought  to  enter  and  take  po$se9non  pretently,  or  the  livery  will  not  avail  bin;  be» 
cause  a  frank-tenement  cannot  be  in  abeyance.  Mo.  85.  It  is  said  it  will  be  good  if  the  f«:oifee  cnten 
1?  ^  ^®  ^^  ^  feoffor,  although  the  feoffee  be  a  woman,  and  marriad  hefore  her  entry  to  tke 
feoffor,  or  to  any  other  who  enters  and  claims  in  right  of  his  wife.    PanonB  v.  Perns,  1  Mod.  91. 

(c)  For  it  will  be  a  good  execution  of  the  livery  and  vest  tbe  frank- tenement  in  him.  Co.  lit  4S  b. 
o^J^rthtr  as  to  the  perfection  of  Uvery  within  view,  in  Bac.  Abr.  Feoffment  (A. «.)  Vm-Abr. 
Feomneat  (L)  and  Com.  Dig.  Feoffment  (B.  4.)— by  what  act  livery  within  the  view  may  be  coaatcr* 
»^ded,  see  Vin.  Abr.  Feoffment  (P. «.) 

k  ''^^  nay  either  sive  or  receive  livery  by  his  attorney.  But  a  delegation  or  autliority,  fir 
■Qcb  a  purpose,  must  be  by  deed,  that  it  may  appear  to  the  Court,  that  the  attorney  toad  a  cobmhk- 
aion  to  represent  the  parties  that  are  to  give  or  take  livery,  and  whether  the  authority  vras  puwpri- 
Bac  Abr.  Feoffment  (£.)  ©  ^> 

do 
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do  pvnue  hit  authority  at  least  in  the  inbstance  and  efleet 
of  it  4.  That  the  attorney  do  it  in  the  name  of  the  feoflfofy 
donor,  4re«  who  doth  give  the  authority.  6.  That  it  be  done 
in  the  Ufe-time  of  the  parties.  But  a  livery  in  law  may  not 
be  made  by  an  attorney.  And  therefore  if  a  letter  of  at- 
torney be  to  deliver  seisin  generaiiyy  and  the  attorney  by 
virtue  thereof  deliver  seisin  in  view ;  this  livery  of  seisin 
is  void  (e). 
Bro.  Feoff-  If  ui  infant,  or  woman  covert,  make  a  feoffment  and  Infant, 

nieots,  «5.         letter  of  attorney  to  make  livery,  and  the  attorney  do  so ;  thi^  Woman  co- 
Ass.  pi.  4,         isvoid»  for  they  are  not  able  to  give  such  an  authority  (/).  ^ 
•ect.  «3.   ^jj J  j£  ^  jjjj^  whilst  he  is  of  sound  memory,  make  a  feoff* 
ment  with  a  letter  of  attorney  to  give  livery,  and  after  he 
become  paralytic  and  so  dumb,  but  by  signs  he  doth  de- 
clare himself  to  be  willing  to  have  livery  of  seisin  made, 
and  it  is  made;  this  is  a  good  litery  of  seisin.    But  if  a 
letter  of  attorney  be  made  to  deliver  seisin  of  certain  land 
by  one  that  is  non  taiuB  mejnorue,  and  the  deed  of  feoff-  ^m  mom 
ment  was  made  whilst  he  was  of  sound  memory,  and  after-  nwruv. 
wa^ds  h^  doth  come  to  his  memory  again,  and  then  the 
livery  is  made  upon  the  first  warrant  without  any  new 
assent,  4rc.  in  this  case  the  livery  is  not  good« 
Dier,  283.  That  for  the  most  part,  which  for  the  manner  and  order  of 

making  it  is  a  good  livery  of  seisin  if  it  be  made  and  taken 
by  the  parties  themselves,  is  good,  being  made  and  taken' 
by  their  attornies  or  deputies  that  have  a  good  authority 
and  do  well  pursue  it  And  therefore  if  the  conveyance  be 
^made  of  divers  lands,  and  they  lie  in  one  county,  and  a 
warrant  of  attorney  is  made  to  give  livery  gdneraily,  and 
the  attorney  doth  make  it  in  one  part  of  the  land  in  the 
name  of  all  the  rest;  this  is  a  good  livery.     Et  nc  de  stml- 

Co.  taper  Lit.        If  a  man  be  seised  of  Black  Acre  and  White  Acre,  and       P.  218. 
^^*  he  make  a  deed  of  feoffment  of  both  these  acres,  and  a  let- 

ter of  attorney  to  enter  into  both  these  acres,  and  to  deli- 
ver seisin  of  both  of  them  according  to  the  form  and  effect 
of  the  deed,  and  he  doth  enter  into  Black  Acre,  and  deliver 
seisin  gecundmm  formam  ckart4B ;  in  this  case,  the  livery  of    . 
seisin  is  good,  ubeit  he  doth  not  enter  into  both  the  acres, 
nor  into  one  acre  in  the  name  of  both.  And  if  the  feoffment 
be  made  to  two  or  more,  and  the  warrant  of  attorney  is  to 
make  livery  to  them  both,  and  the  attorney  doth  make 
livery  of  seisin  to  one  of  the  feoffees  stewmdum  fcmufm  Sf 
ejfechim  ekarUB ;  in  this  case  the  livery  is  good  to  both,  and 
yet  he  that  is  absent  may  wave  the  livery. 
Co.  super  Lit.        And  yet  if  a  man  be  disseised  of  Black  Acre  and  White 
M.  358-  Perk.  Acre,  and  a  warrant  of  attorney  is  made  to  one  to  enter 
wet.  187, 188,   into  both  these  acres,  and  to  make  livery,  and  the  attorney 
.    *  doth  enter  into  one  acre  only,  and  make  livery  of  seisin 

there  $ecundum  formam  charta;  in  this  case  the  livery  of 


(b)  An  attorney  cannot  make  a  letter  of  attorney  to  another  to  give  livery,  ^18  £iu.  4. 1 «  b.  19  H.  8. 
10.  jRol.  Abr.9,  Noy's  Max.  161),  unless  he  has  an  express  power  to  do  so,  m  which  ease  it  is 
conceived  he  may. 

(/)  TbonRh  an  infant  by  the  cnstom  of  gairelkiad  may  make  a  feoffment,   yet  the  Uvery  must  be 

made  proprUt  mwu.  See  iCfbituton  on  Gat elkmd.  .  . 

seism 
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fieisin  b  void  for  all,  for  in  this  eate  be  doth  leis  than  his 

authority.    So  if  a  man  make  a  letter  of  attorney  to  de* 

liver  aeisin  to  /.  S.  upon  condition,  and  the  attorney  doth 

deliver   seisin  absolutely;  this  livery  of   seisin  is  void. 

And  so  in  all  such  like  cases  where  the  attorney  doth  less 

ihan  the  authority  and  commandment,  all  that  he  doth  is 

void.    But  for  the  most  part  where  the  attorney  doth  that 

which  he  b  authorised  to  do,  and  more  also,  it  is  good. for 

so  much  as  is  warranted,  and  void  for  the  rest.    And  Petk.tect. 

therefore  if  the  letter  of  attorney  foe  to  give  livery  of  seisin  109. 

ioI.S.  and  the  attorney  give  it  to  LS.  and  W.8.  this  Co.iop€rLtt. 

livery  is  good  to  /.  &  and  void  to  W.  8.    So  if  the  letter  of  ***' 

attorney  be  to  give  livery  of  seisin  of  White  Acre  only, 

and  he  make  livery  of  White  Acre  and  White  Acre  also ; 

this  livery  is  good  for  White  Acre,  and  void  for  Black 

Acre.    So  if  the  letter  of  attorney  be  absolute,  and  the 

attorney  give  livery  upon  condition ;  some  hold  this  to  be 

good,  and  the  condition  to  be  void. 

If  a  letter  of  attorney  be  made  to  two  jointly,  to  make  Co.tiipcr  Lit. 
or  take  livery  of  seisin,  and  one  of  them  alone  doth  it  ^* 
without  the  other ;  this  is  a  void  livery.    But  otherwise  it 
is  when  it  is  made  to  two  jointly  or  severally,  for  there 
one  of  them  alone  may  do  it  (^)« 

If  a  letter  of  attorney  be  to  make  livery  of  seisin  after  P^rt.  Met  S9> 
the  death  of  another  man,  and  the  attorney  doth  make 
livery  of  seisin  during  that    man's  life ;    this  livery  is 
yoid(A). 
11.  HowH  (livery  «f  seisin  is  sometimes  made  single,  and  without  lit.  lect.  359. 

i^ennwi      any  relation  to  the  deed,  whereby  the  estate  upon  which  ^*  "P^^ 
Sdc^iSJSd.  ^^  "^^'3r  iB  made,  is  created,  at  aU :  and  sometimes,  and  gi^ifS^. 
most  commonly,  it  is  made  with  reference  to  the  deed  in  ar  Ed.  4.  S5. 
these,  or  such  like  words,  [seemubunformam  charta}.    In  Co.soperLit. 
the  first  case  the  estate  is  oftentimes  made  upon  the  livery ;  ^^rj^^^  ^ 
•  P.  tl9.    and  dien  there  may  be  one  estate  contained  in  the  ♦  deed,  p^to  "S. 
and  another  made  by  the  livery ;  also  there  may  pass  more         ' 
land  by  the  livery  than  is  in  the  deed,  and  by  this  meaqs 
when  tiiere  is  a  fault  in  the  deed,  so  that  the  land  vrill  not 
lass  by  the  deed,  it  may  perhaps  pass  by  the  livery  (t) : 
mt  in  this  case  then  there  must  be  apt  words  used  in  the 
making  of  the  livery  to  create  the  estate  also,  as  well  as 
to  give  the  possession.    But  where  the  livery  of  seisin  is 
made  with  relation  to  the  deed,  there  it  must  take  effect 
according  to  the  deed  or  not  at  all ;  for  these  words  ieem^ 
dMmformam  eharUiB,  are  to  be  understood  according  to  the 
quantity  and  quality  of  the  efPectual  estate  contained  in 
die  deed.    And  therefore  if  one  make  a  deed  of  feoffment 
to  another,  and  in  the  deed  there  is  contained  no  condi- 
tion at  all,  and  when  the  feoffor  doth  make  livery  he  doth 

Cr)  If  a  letter  of  attorney  be  made  to  three  wnjwMiim  et  dtoutm,  and  two  of  tbem  only  nakit  tke 
livery,  it  is  not  good,  because  not  pursuant  to  the  authority ;  for  the  delegation  was  to  thetn  all  three, 
or  to  each  of  them  separately ;  but  if  the  third  was  present  at  the  time  of  the  livery,  though  withoai 
doing  or  saying  any  thing,  it  in  good.    Dier,  62  a.  see  further  Mo.  278.    1  Leon.  192. 

{k)  See  more  amply  as  to  the  doctrine  of  livery  by  letter  of  attorney,  in  Vm.  Abr.  Feofinient  (Q.) 
Com.  Dig.  Feofiroent  (B.  3. V*and  note  (S)  to  the  iSth  edition  Co.  Lit.  5%  a. 

(t)  Since  the  Statute  of  Frauds  no  rstate  can  be  created  by  livery  without  writing,  and  tficrafbre 
nothing  conld  now  pass  by  the  livery  which  is  not  in  the  deed. 

make 
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make  lirery  xap&i  conditioii ;  or  if  the  deed  contein  tea 
estate,  to  him  and  his  heira,  and  he  maketh'^Iiyery  of  aa 
estate  in  tail  or  for  life ;  in  these  cases  there  doth  pass 
nothing  hy  the  deed.  And  yet  if  there  be  apt  words  nsed 
to  create  such  an  estate  at  the  time'  of  the  liyery  made ; 
i»  sHch  an  estate  may  be  made  by  the  Hrery  without  the 
deed  (k),  and  then  the  deed  shall  be  void.  Bnt  if  in  these 
I  oases  the  feoffor  say,  when  he  doth  make  livery  on  condi- 

I  tion  in  tail,  or  for  life,  iecimdum  formam  eharta  ;  in  this 

case  there  is  a  good  feoffment  made  according  to  the  deed, 
and  the  additional  words  are  void*  So  if  a  man  make  a 
lease  for  years,  and  make  livery  iecmidum  formam  ckarke: 
this  is  bat  a  lease  for  years  still.  And  if  A,  give  land  to 
B.  to  have  and  to  hold  after  the  death  of  il.  to  ^.  and  his 
heirs ;  this  is  a  void  deed(/);  and  ther^ore  if  the  livery 
of  seisin  be  m'ade  tecundum  formam  charUt^  the  livery  of 
seisin  is  void  also.  But  if  when-  he  doth  give  livery  of 
seisin,  he  give  it  to  him  and  his  heirs  without  these  words 
9e€Md»mfoTmdm^  ^e.  or  if  in  the  making  of  livery  he  say^ 
here,  I  deliver  you  seisin  of  this  land,  to  have  and  to  hold 
to  you  and  your  heirs  for  ever,  or  ihe  like ;  this  may  make 
a  feo-simple  (m).  And  so  if  one  make  a  deed  of  feoffment 
of  two  acres,  and  after  make  livery  of  seisin  of  four 
acres :  in  this  case  if  there  be  words  in  the  livery  of  seisin 
suflicient  to  make  a  new  estate/  the  other  two  acres  may 
pass  al8o(ii). 

o^MidG  ^*  •  ^^  ^*  ^^  ^^^  ^^  ^^  to  A  to  have  and  to  hold  after 
wood's  caiT"'  ^®  death  of  A,  to  B^  and  his  heirs;  this  is  a  void  deed (o) ; 
B.  R.  Micb.'  and  therefore  if  upon  this  deed,  liyery  of  seisin  be  made 
17  Jac  before  the  day,  by  the  party  himself,  or  at,  or  after  the 

day  by  his  attorney  teauubKm  formam  4r  ejfectum  eharUe: 
the  livery  is  void  also,  for  it  cannot  enure  so.  And  yet  if 
a  lease  be  made  for  life  to  begin  ui  fyiuro,  and  at,  or  after 
the  day  come,  the  lessor  himself  in  person  doth  make 
livery  of  seisin  Meeumdmrn  formam  dkartm;  in  this  case  the 
lease  perhaps  may  become  good  by  this  livery  of  seisin* 
Co.  sapcr  Lit.  jf  im  agreement  be  between  two  that  the  one  shall  in- 
^*'  feoff  the  *  other  upon  condition  for  surety  of  money,  and    *  P«  220j 

afterwards  livery  of  seisin  is  made  Renerally  without  any 

such  conation ;  in  this  case  it  is  said  by  some,  the  estate 

shall  be  on  condition  still  (p). 

Perk.  sect.  If  there  be  a  fault  in  the  deed,    as  by  the  misnaming  of 

^**  the  feoffor,  ifc  feoffee,  ^e,  or  the  like,  and  afterw wis 

the  feoffor,  8fc.  doth  himself  in  person  make  livery  of  sei«« 


(k)  See  the  last  note. 
( 


I)  Accordiag  to  the  principles  of  the  common  law  an  estate  of  freehoM  cannot  be  made  to  com* 

BMoce  ta/ti/vro,  except  as  a  remainder  expectant  upon  some  prior  estate  of  freehold.    If  a  feofiment 

L  and  hu  heirs,  to  tlu  use  of  A.  for  life,  remainder  to  B.  in  fee ;  here  the  estate  of  B. 


made  to  B. 
would  not  be  open  to  the  objection  of  being  made  to  commence  ta  futuro  and  without  a  prior  estate 
of  freehold  to  support  it,  (as  in  the  case  pot  in  the  text),  and  wonld  therefbre  be  good. 
(«)  The  livery,  as  a  livery  without  a  writfaig,  would  be  void.    See  Statute  of  Fraads,  S9  Cm.  %k 

(m\  As  there  is  no  writing  relating  to  the  other  two  acres  they  could  not  pass. 

(•>  See  supra,  note  H). 

(p)  If  the  condition  is  contained  in  the  charter  of  feoffinent,  and  the  livery  is  •made  withont  sayinf 
jss Miiaam  fwrimam  eharta;  yet  since  a  writing  is  now  necessary,  the  livery,  it  is  presumed^  would  be 
eomidered  as  having  relation  to  the  charter  of  feoffineati  and  eonsequently  the  estate  wonld  be  cqb- 
■idcrtd  as  subject  to  the  condition. 

sin 
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»b  upon  Ait  deed  to  tke  feoflhe,  S^.hj  dds  tke  finh  of 
the  ^d  may  be  liolpeD  and  cured  (9). 

If  one  make  a  feoffment  to  himietf  and  another^  and  Periuwcc 
give  liyery  of  teisin  to  the  other ;  this  is  a  good  feoffibient,  ^^  ^^ 
and  shall  ennre  to  the  other  wholly,  and  he  shall  take  the  ^ 
whole  by  the  feoftnent  and  the  lirery.    And  so  if  the 
livery  be  made  to  one  that  is  capable,  and  to  another  that 
is  not  capable;  he  that  is  capable  shaM  take  the  whole, 
and  the  other  shall  hare  nothing.    So  if  a  feoffment  be 
made  to  two,  and  one  of  them  die  before  the  lirery  is 
made,  and  after  the  livery  is  made  to  the  survivor;  in  this 
case  the  livery  shall  ennre  to  the  survivor  only,  and  he 
shall  have  all  the  estate  thereby.  So  if  a  feoffment  be  made 
without  deed  (r),  to  a  corporation  and  to  i.  S,  and  livery  is 
made  to  /.  8.  alone,  in  this  case  /.  8»  shall  have  the  whole 
and  the  corporation  nothing  at  all. 

If  a  feofilaient  be  made  to  four,  and  livery  of  seisin  is  Di«r,a5. 
made  to  one,  two,  or  three  of  them;  this  shall  ennre  to  [P.^^' 
them  all.    But  if  the  feoffment  be  without  deed  («),  it  shall  ^'     ^ 
enure  to  him  whoUy  to  whom  the  livery  is  made.    And  if 
one  of  them  give  warrant  to  the  rest  to  take  livery  for  hiin>  . 
and  they  do  so ;  this  shall  enure  to  them  wholly,  and  not 
to  him  at  all  for  any  part. 

If  the  tenant  make  a  feoffment  to  his  lord  and  another,  10  E.  4.  it. 
and  give  livery  of  seisin  to  the  other ;  this  shall  enure 
wholly  to  the  other  until  the  lord  agree  to  it,  and  then  to 
them  both. 

If  one  make  a  deed  of  feofibient  of  one  acre  of  land  to  Co.raperIit. 
A.  and  his  heirs,  and  another  deed  of  the*  same  land  to  A*  *^* 
and  his  heirs  of  his  body,  and  deliver  seisin  according  to 
the  form  and  effect  of  both  deeds ;  in  this  case  it  shall 
enure  by  moieties,  t.  e.  he  shidi  have  an  estate  tail>  and 
the  fee-simple  expectant  in  the  moiety,  and  a  fee-simple 
in  the  other  moiety. 

If  two  several  deeds  of  feoffment  be  made  to  two  s^ 

reral  persons  of  one  and  the  same  thing;  he  that  can  get 

the  seisin  first  shall  have  it  (e).     Rem  domino,  vel  nan 

'  dominOf   vendente  dnolnUf   in  jure  e$t   potior  tradiiione 

pTwOT* 

If  lessee  for  life  make  a  feoffment,  and  a  letter  of  at«  Co.  taper  Lit. 
tomey  to  the  lessor  to  make  livery,  and  he  doth  make  5f . 
livery  acco'rdingly ;  in  this  case  this  shall  not  enure  to  bar 
him  of  his  entry  upon  the  feoffee  for  the  forfeiture  of  his 
lessee.  But  if  lessee  for  years  make  a  feoffment  in  fee, 
and  such  a  letter  of  attorney  to  the  lessor,  and  he  doth 
deliver  seisin  accordingly ;  tnis  livery  shall  bind  him,  for 
it  shall  be  said  as  in  his  own  right,  because  the  lessee  had 
BO  freehold  whereof  to  make  livery. 


{q)  Since  the  deed  is  now  essential  to  the  transfer  of  the  estate,  it  is  conceived  that  any  antaener, 
or  other  emr)  which  ^ould  affect  the  validity  of  any  other  species  of  conveyanoey  would  e^mDj 
affect  a  conveyance  by  feoffment. 

(r)  Cannot  now  be  made  without  deed.    See  Statute  of  Frauds,  %9  Cvr.  S.  e*  5. 

(«)  Cannot  be  done.    See  29  Car.  S.  c.  3. 

(#)  Bat  if  the  other  feoffinent  was  made  fint<t  and  for  a  valuable  conuderation,  aad  the  wxmA 
feoffee  had  moHee  of  it,  althongh  by  the  livery  he  would  acquire  the  legal  estate,  yet  a  Gout  sf 
Equity  wbold  compel  hun  to  convey  the  estate  to  the  party  to  whom  the  first  feoffmeat  was  amdt. 
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Co.  inper  Lit.       If  a  lessor  make  -a  deed  of  feoffmeDt,  and  a  letter  of 

5S«  attorney  to  tbe  lessee  for  years  to  give  livery^  and  he  doth 

it  accordingly ;  this  shall  not  be  construed  to  extinguish  or 

hurt  his  term  («)•    See  more  in  Expontion  of  Deedsy  supra, 

ch.  5. 

And  so  we  come  to  another  kind  of  deed  of  common 

assurance,  called  a  Bargain  and  Sale, 

-  -   -  —  — ' — ^-^^^__^-.^^^.^^.^_^^.^_^...^_— ___ 

(ii)  Mr.  Hargnre,  in  notp  (S)  to  the  ISth  edition  Coke  Littleton^  48  a*  observes,  <*  That  since  the  in- 
troduction of  uses  and  trnsts,  and  the  statute  of  87  H,  8,  for  tnwjtferrlnsf  the  possession  to  the  use,  the 
neceMitv  of  livery  of  seisin  for  pasmng  «  freehold  in  oor|>OTeal  hereditaments  has  been  almost  wholly 
inperneJed,  and  in  confeqoence  of  it  the  conveyance  by  feofltnent  i«  n»w  veryiitde  in  use.*  The 
limited  nse,  therefore,  of  this  species  of  conveyance,  renders  the  doctrine  relative  to  it  of  the  less 
importance,  and  consequently  the  less  necessary  to  enter  niore  fally  into  it.  In  speaking,  in  the 
above  note,  of  the  Statute  of  Uses,  Mr.  Hnrprate  observes,  '*  'fhose  who  framed  the  statute 
of  Uses  evidently  foresaw,  that  it  would  render  livery  unnecessary  to  th6  passing  of  frediold, 
and  that  a  freehold  of  snch  things  as  do  not  lie  in  grant  would  beconiia  ttaniferrable  by  parol 
ooly  withont  any  solemnity  whatever.  To  prevent  the  inconveniences  which  roicht  arise  from 
a  mode  of  conveyance  so  uncertain  in  tbe  proof,  and  so  liable  to  misconstruction  and  ahuse^ 
it  was  enacted  in  ^e  same  session  of  parliament,  tliat  an  estate  of  freehold  should  not  pass  by 
bargain  and  sale  only,  unless  it  was  bv  indenture  inroHed.  See  S7  ff.  8.  c.  16.  Tbe  objects  of 
this  provision  evidently  were,  first,  to  force  tbe  contracting  parties  to  aseertain  the  terms  of  the 
conveyance  by  reducing  it  into  writing ;  secondly,  to  make  tlie  proof  of  it  easy  by  requiring  their 
seals  to  it,  and  consequently  tbe  presence  of  a  witness ;  and  lastly,  to  prevent  the  frauds  of  secret 
conveyances  by  substituting  the  more  effectual  notoriety  of  inrolinent  for  the  more  ancient  one  of 
livery.  But  the  latter  part  of  this  provision,  which  if  had  not  been  evaded  would  have  introduced 
almost  an  univensal  register  of  conveyances  of  the  freehold  in  the  case  of  corporeal  hereditaments, 
was  soon  defeated  by  tbe  invention  of  the  conveyance  by  lease  and  release,  which  sprung  from  omit- 
Ing  to  extend  the  statute  to  bargains  and  sales  for  terms  of  years ;  and  the  other  parts  of  the  statute 
were  necessarily  ineffectual  in  onr  Courts  of  Equity,  because  these  were  still  left  at  liberty  to  compel 
the  execution  of  trusts  of  tbe  freehold  though  created  without  deed  or  writing.  The  conveyances 
from  this  insufficiency  of  the  statute  of  iuroliaenta  are  now  in  some  moasnre  prevented  by  the  39  Car,  2. 
c.  3.  which  provides  against  conveying  any  lands  or  hereditaments  for  more  than  three  years,  or  de- 
claring tnists  on  them,  otherwise  than  by  writing?.  See  further  a»  to  the  nature  and  operation  of  tbe 
conveyance  by  lease  and  release,  in  the  case  o€ Barker  v.  Keat^  s  Mod.  249.  Sliortridge  v.  Lampbigh, 
Ld.  Kaym.  798.  Lilley's  Pract  Convey.  2$7.  Bac.  Abr.  Release  (C.  4.)  ZM^h  y.  PcrMMy  3  Bnrr^ 
1794.    Vin.  Abr.  Deeds  (D.)" 


CHAP.  X. 


a«i* 


CHAP.  X. 
Op  a  Bargain  and  SALB(a)« 

1.  Bargain  and  ^I^HIS  word  doth  signify  the  transferring  of  the  property  Ttnns  of  tli« 
•ale.  -^    of  a  thing  from  one  to  another,  upon  yalaable  consi-  }^^' 

^"^  deration.    And  herein  only  it  doth  differ  from  a  gift ;  that  ^^^;  ^]' 

this  may  be  -without  any  consideration  or  cause  at  all,  and 
that  hath  always  some  meritorious  cause  moving  it,  and  can- 
not be  without  i^(b).  This  word  also  is  sometimes  iipplied 
to  the  assurance  or  conveyance  whereby  this  is  done  and 
made,  which  is  called  a  deed  of  bargain  and  sale,  for  thit 
may  be  done  by  writing  or  without  writing  (r). 
t.  QtM^iptrar.        And  sometimes  this  is  and  may  be  of  lands,  tenements,  Tenai  of  iht 

and  hereditaments,  and  to  this  the  term  is  most  properly  law. 
applied.    And  then  it  is  said  to  be,  where  arecompence  q2,^«*2^*' 
is  given  by  both  parties  to  the  bargain.    As  where  one 
doth  bargain  and  sell  his  land  to  another  for  money ;  in 
this  case  the  land  is  a  recompence  to  the  one  for  the 
money,  and  the  money  to  the  other  for  the  land.    And 
this  now  also  is  become  one  of  the  common  assurances  of 
the  kingdom ;  so  that  such  an  assurance  may  now  be  averred  P«r  Cbief 
to  be  fraudulent  within  the  statute  of  27  Eliz.  as  well  aa  3^^^*^' 
any  other  assurance,  a  rent  may  be  reserved  upon  it,  or  a  Co.  f !  54. 
condition  made  by  it,  as  well  as  by  any  other  kind  of  as- 
surance.   And  sometimes  this  b  and  may  be  of  moveable 
things,  as  trees,  com,  grass,  oxen,  kine,  household-stuff, 
and  the  like :  the  property  whereof  is  and  may  be  altered 
by  this  kind  of  conveyances,  as  well  as  by  gift,  or  grant  (cl)« 

(«)  A  liargain  and  sale,  in  its  present  form,  is  a  species  of  conveyance  which  may  be  considered  to 
have  arisen  out  of  the  statute  or  Uses  and  the  act  of  the  S7  Hoi.  8.  c.  16.  It  may  not  l>e  improper  to 
explain  the  principle  npon  which  it  is  founded.  Where  a  person  for  a  valuable  ronsideration  m  imd^ 
contracted  to  sell  (or  bargained  and  sold)  his  lands  to  another,  he  yas  considered  in  equity  aa  seised 
to  the  use  of  the  bargainee.  The  statute  of  Uses  having  declared  tliat  he  who  had  the  mm  ihoiild  have 
ihe  legal  esttUi  and  pastessum,  and  the  bargainor  being  seised  to  the  use  of  the  bargainee,  the  lattei^ 
by  force  of  tiie  statute,  immediately  acquired  the  legal  estate.  As  a  mere  contract  (or  bargam  aiid 
•aleX  for  the  purchase  of  lands,  might,  at  the  time  of  making  the  statute  of  Uses,  have  been  ^^er^ 
into  by  parol,  persons  would  have  been  enabled,  by  the  joint  operation  of  such  contracts  aad  ne 
•tatute,  to  have  made  conveyances  of  their  estates  without  livery,  writing:,  or  any  other  soteoBiii^ ;  by 
which  the  great  object  of  the  statute  itself  would  have  been  defeated.  To  obviate  therefore  the  bad 
consequences  which  would  have  arisen  from  such  a  mode  of  transferring  property,  an  act  vtaa  passed 
in  the  same  session  with  the  statute  of  Uses,  (viz,  the  act  of  the  «r  Hen,  8.  c.  16.)  which  enacts  that 
no  estate  of  freehold  in  any  manors,  lands,  Sec.  shall  pass  by  bargain  and  sale,  except  such  banan 
and  sale  is  made  by  writing  indented,  sealed,  and  enrolled  in  one  of  the  courto  of  record  at  ireth 
Miif  AT,  or  vrithin  the  county  where  the  hinds  lie,  before  thectu^os  rotulantm^  and  two  justices  Mi 
the  clerk  of  the  peace,  or  two  of  them  at  least/(the  clerk  of  the  peace  to  be  one)  vrithin  six 
after  the  date  of  such  bargain  and  sale. 

(6)  Though  money  is  the  usual  consideration  for  a  bargain  and  sale,  yet  it  is  not  absolutely 
to  the  vali&y  of  a  bargain  and  sale  that  there  should  be  an  actual  peeimtary  consideration.  T%en 
must  however  be  a  consideration  possessed  of  peeymary  value,  otherwise  an  instrument  relatingts 
real  property,  camiot  operata  as  a  bargam  and  sale.  B|^t  if  the  consideration  has  pecnniaiy  vane, 
though  to  ever  so  small  an  amount,  it  is  sufficient ;  and  therefore  a  bariey  com  is  held  to  be  a  oonsi- 
deration  which  win  raise  a  use. ' 

(c)  ^Vbere  the  bargain  and  sale  relates  to  an  estate  of  freehold,  a  deed  (an  Indenture)  is  neceasaiy 
by  the  act  of  the  1 7  Hen.  8.  c.  16.  And  by  the  statute  of  Frauds,  99  Car.  2.  c.  3.  where  tiie  baifna 
audMe  even  relates  to  a  chattel  interest  in  lands  a  writuig  is  necessary. 

(d)  When  made  of  mere  personal  chattels,  it  is  more  commonly  called  a  kill  ^f  mU,  and  requires  m 
enrolment  under  the  act  of  the  tr  B€h*  8,  c.  16.  .    , 

And 
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OF  A  BARGAIN  AND  SALE. 

And  this  kind  of  bargain  and  sale  is  that  which  is  com- 
monly called  a  contract:  which,  largely  taken,  is  an  agree- 
ment between  two  or  more  concerning  something  to  be 
done,  whereby  both  parties  are  bound  to  each  other,  or 
one  is  bound  to  the  other.  But  strictly,  it  is  the  buying 
and  selling  of  some  personal  goods  whereby  the  property 
is  altered.  And  in  both  these  cases  he  that  doth  sell  is 
called  the  bargainor,  and  he  to  whom  the  sale  is  made  is 
called  the  bargainee. 

The  effect  of  this  is  to  transfer  the  property ;  and  this  it 
will  as  effectually  do  as  any  other  kind  of  conveyance 
whatsoever.  And  therefore  the  bargainee  of  a  reversion, 
howsoever  he  may  not  have  *  benefit  of  a  condition  upon 
the  demand  of  a  rent  without  giving  notice  of  the  bargain 
and  sale  to  the  lessee;  and  howsoever  if  i4.  conusee  by  a 
fine  of  a  reversion,  before  attornment  of  the  tenant  bar- 
gain and  sell  the  reversion  to  B,  that  B.  cannot  distrain  for 
tbis  rent  until  be  can  get  an  attornment  of  the  tenant  (e) ; 
yet  the  bargainee  shall  have  benefit  of  a  condition  as  an 
assignee  within  the  statute  of  32  H,  8.  And  it  seems  he 
jnay  vouch  by  force  of  a  warranty  annexed  to  the  estate  of 
the  land,  because  be  is  in  partly  in  the  per,  and  partly  in 
the  post  if). 

All  things  for  the  most  part,  that  are  grantable  by  any 
other  way  from  one  man  to  another,  are  grantable  and 
may  be  transferred  by  way  of  bargain  and  sale  from  one 
to  another.  And  therefore  lands,  rents,  advowsons,  com- 
mons, tithes,  profits  of  courts,  and  the  like,  may  be  grant- 
ed by  way  of  bargain  and  sale  in  fee-simple,  fee-tul,  for 
life,  or  years.  And  all  manner  of  goods  and' chattels,  as 
leases  for  years,  wardships,  cattle,  corn,  household-stuff, 
wood,  trees,  merchandizes,  and  the  like,  are  grantable  by 
way  of  bargain  and  sale  {g).  But  it  seems  estovers,  and 
such  like  things  de  novo,  and  that  have  not  essence  before, 
are  not  grantable  by  way  of  bargain  and  sale,  as  they  are 
by  way  of  grant  or  lease,  and  therefore  that  a  bargain  and 
sale  of  such  things  is  void  (A)- 

If  any  estate  of  freehold  or  inheritance  be  made  of  land 
by  way  of  bargain  and  sale,  the  same  must  be  made  by  a 
writing  or  deed  indented  (t)>  &Qd  cannot  be  made  by  word 


2tlt 
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Bargainee. 

3.  The  effect 
of  it. 

•  P.  222. 


4.  Of  what 
things  a  bar- 
gain and  sale 
may  be  or  not* 


5.  What  shall 
be  said  a  good 
bargain  and 


(e)  Attornment  is  now  rendered  urniecessary  by  the  act  of  the  4  Ann,  c.  16.  s.  9. 

(/)  A  butgidn  and  sale  is  not  so  strong  a  conveyance  as  a  feoffment;  for  if  I  have  a  rent-charge  in 
the  right  of  my  wife  out  of  the  manor  of  D.  and  I  purchase  the  maoor,  and  afterwards  by  deed  in-* 
dented  and  inrolled  I  bargain  and  sell  the  manor,  the  rent-charge  sliall  not  pass.  1  Leon.6«  By 
feoffment  or  Jine  all  uses  and  possibilities  are  conveyed  by  reason  of  the  forceable  operation  of  a 
feo^ent  or  fine,  but  it  is  otherwise  hy  bargain  and  aale.  See  l  Leon.  33. — In  short,  a  bargain  and 
sale  is  an  innocent  conveyance,  and  passes  no  more  than  what  the  bargainor  may  lawfully  convey« 
A  bargain  and  sale  does  not  pass  away  nor  affect  a  contingent  use  in  tlie  bargainor;  but  a  feofiinent 
•r  fine  wonld  transfer  it.  Hardr.  416.  See  more  amply  as  to  tlie  Operation  of  a  bargain  and  sale, 
^  Wood.  651.    Com.  Dig.  Bargain  and  Sale  (B.  3).    t  Bl.  Com.  538.    Vin.  Abr.  Deeds  (A). 

(g)  As  to  bargains  and  sales  of  goods  and  chattds,  see  Com.  Dig.  Bargain  and  Sale  (A).  BienSy 
(1>.  3).    Grants  (C). 

{h)  A.  by  indenture  enrolled,  bargains  and  sells  to  B.  in  fee,  with  a  way  over  other  lands  of  il,*— the 
4«ed  was  held  to  be  void  as  to  the  way,  for  nothing  hot  the  use  passed  by  the  deed,  and  there  cannot 
U9  an  use  of  a  thing  which  is  not  in  e$se,  as  a  way,  common,  4*^.  which  ara  newly  created ;  and  natil 
iiiey  are  created,  no  use  can  be  raised  by  bargain  and  sale.  Cro.  Jac.  189.  See  further  what  mav  km 
Itergained  and  sold,  Bac.  Abr.  Bargain  and  Sale  (B).  Com.  Dig.  Bargain  and  Sale  (B).  Vin.  Abr. 
Bairgain  and  Sale  (G). 

(^  It  must  be  trrt<^«fi  and  not  he  printed-,  and  it  most  be  written  on  parchmeni  or  p<ip^f  and  not 
$paa  wood,  stone,  lead,  or  other  material.    9  Inst*  67t. 

Y  of 
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i^ale:  and  what  of  month  only,  as  a  lease  for  years  (k),  whether  it  be  oreat- 
tbingsarere-  ed  denovo,  or  be  in  es»e  before,  may  be.  But  lands  in 
Sa  bir^n  Lonrfwi  by  a  special  proviso  within  the  stotnte  may  be  bar- 
and  sale :  or*'^  gained  and  sold  by  word  of  month  without  any  writing  (/)•  '  « 

not  2.  The  very  words  bargain  and  sell,  are  not  necessary  to  Co.  8.  94. 7. 

Of  lai^.  g  good  bargain  and  sale ;  for  words  equivalent  will  suiiice  40.  s.  36.  , 

*    to  make  land  pass   by  way  of  bargain  and  sale.      And 
therefore  if  a  man  seised  of  land  in  fee,  do  by  deed  indent- 
ed, and  by  the  words  alien  or  grant,  sell  them  to  another; 
or  if  such  a  man  covenant  to  stand  seised  of  his  land  to  the 
use  of  another ;  and  these  deeds  are  made  in  consideration 
of  money,  and  the  deeds  be  after  enrolled;  these  will  amount 
to  good  bargains  and  sales.    And  if  a  man  by  a  deed  in- 
dented and  enrolled  in  consideration  of  ten  pounds  paid  to 
him,  by  the  words,  demise  and  grant,  pass  his  lands  to  an- 
other for  twenty-years;  this  is  a  good  bargain  and  sale  (m). 
0.  There  must  be  some  goodjcofisijlgsiLtion  given,  or  at  Co.  1. 176. 
least  said  to  be  given  for  the  ISST  And  therefore  if  A.  (for 
divers  good  considerations)  *  or  (in  consideration  that  the  *  Ward  v. 
bargainee  is  bound  for  the  bargainor,  and  for  divers  other  p|Jj2^Hi^ 
fgood  causes)  ^  or  (for  divers  great  and  valuable  consider-  ^i  Ei/Ad- 
ations)  bargain  and  sell  his  land  by  deed  indented  and  in-  jodgtMl. 
rolled  to  B.  and  his  heirs ;  nihil  operaiur.    But  if  in  these  Diet,  169. 
cases  in  truth  there  be  money  or  other  good  consideration 
^  P.  223.      gi^on,  albeit  it  be  not  expressed  upon  the  deed  *  the  bar- 
Averment,        gainee  may  aver  it,  and  being  proved,  the  bargain  will  be 

good.    And  if  the  deed  make  mention  of  money  paid, 
as  in  consideration  of  an  hundred  pounds,  or  the  like, 
and  in  truth  no  money  is  paid,  yet  the  bargain  and  sale  is 
good.    And  no  averment  will  lie  agains't  this  which  is  ex- 
pressly affirmed   by  the  deed.    And  if  the  deed  mention  Dier,  90. 
and  say  (for  a  certain  sum  of  money)  or  (for  a  certain  com- 
petent sum  of  money)  these  are  good  considerations  (n).  * 
4.  There  needs  no  livery  of  seisin  or  attornment  in  this  case.  Co.  7.  40. 
And  therefore  if  one  bargain  and  sell  a  reversion  by  deed  &•  94. 
indented  and  inroUed,  for  good  consideration ;  the  reyer- 
sion  will  pass  without  any  attornment  of  the  tenant.    And 
if  it  be  only  a  lease  for  years  of  a  reversion  that  is  granted 
there  needs  no  attornment  nor  inrolment.    And  in  case  of 
a  bargain  and  sale,  the  bargainee  is  in  actual  possession 
before  any  entry,  so  that  the  lessee  may  attorn  to  the  grant 
of  the  reversion,  as  hath  been  ruled  in  Mitton^i  case,  Mich. 

(k)  A  lease  for  years,  (except  where  it  does  not  exceed  three  years)  must  now  be  in  writing.  See 
statute  of  Frauds,  29  Cor.  f.  c.  S. 

(j)  Lands  in  the  city  of  Lomdon  are  exempted  out  of  the  statute  27  H,  8.  c.  16,  and  before  the  statute 
of  Frauds  might  have  been  conveyed  by  bargain  and  sale  witliout  deed;  but  since  tKis  statute  a  writ- 
ing at  least  Is  necessary  to  tiie  validity  of  bargain  and  sale  of  such  laads^  >vli^re  more  tlsao  an  estate  for 
three  years  passes. 

(m)  See  accordingly  the  words  demise  and  gnm^  adjndged  a  rood  bargain  and  sala  witiiout  ofter 
words.  1  Vent.  141.  See  also  T^ylcr  v.  Vale,  Cro.  Elis.  166.  and  Cro.  Jac.  210.  But  though  the  wvtdi 
bargmi  and  mde  are  acknowledged  by  Lord  Coke  not  to  be  absolutely  necessary,  yet  he  says  it  is  goad 
to  make  use  of  them,  they  being  contained  in  the  act.  2  Inst.  672.  Where  an  instrument  camnot 
rate  as  a  bargain  and  sale,  either  from  the  want  of  enrohnent  or  otherwise^,  it  may  posslblv  still  ' 
effect  as  a  covenant  to  stand  seised  of  a  grant  of  a  reversion,  or  as  feoffment,  if  livery  is  given. 

(a)  If  the  deed  expreteeefor  a  competent  turn  of  inoiwy,  though  the  certainty  of  the  sum  lie  not 
tioned,  it  is  good  enough ;  for  against  this  express  mention  in  tiie  deed  no  averment  nor  evidenee 
be  admitted.  Fieker  v.  Smithy  Mo.  569 ;  and  even  if  no  pecuniary  consideration  Is  expressed  in  Ae 
deed,  yet  If  one  was  actually  paid,  the  payment  may  be  averred,  and  this  will  be  siiffideat.  Sea  1  Ca. 
1T6.  a.  and  see  more  amply  what  shall  be  a  sufficient  consideration,  in  Com.  Dig.  Banain  asd  Mia 
{fi.  U.)     Bac,  Abr.  Bargain  and  Sale  (D)»  and  see  lapfai  page  221,  aofee  (b)» 
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18  Jae.  in  Cwi^  Ward,  by  the  two  Chief  Jmtic^  tod  the 

whole  court  (o).    And  jet  I  think  he  hath  not  such  a 

*  pogsessioQ  as  to  bring  any  possessorj  action  for  trespass, 

or  the  like,  until  an  actual  entry;  for  where  the  statute  of 

Co.  5.'  lit.        27  H.  8.  of  Uses/provideSy  that  the  actual  possession  shall 

be  adjudged  according  to  the  use,  yet  it  oughf  to  have  a         # 
circumstance  which  is  requisite  by  the  common  law,  tija. " 

Stat  97  H.  8.    an  actual  entry  in  deed.    iBut  there  must  be  an  enrolment  %. 

c.  16.  pi.  307.     of  Hie  ^Q^ij  JQ  Q3ge  where  any  freehold  doth  pass  (p),  for  Enrolment, 

it  is  provided,  .that  no  lands  (except  in  some  corporations  ivhere  aeces- 
only)  shall  pass  from  one  to  another  by  any  deed  whereby  ^^'  "hl'*^'^ 
any  estate  of  inheritance  or  freehold  shall  be  made,  or  take  \^^^ 
effect  in  any  person  or  persons,  by  reason  oni^  of  any    » 
bargain  and  sale  thereof,  except  the  same  be  made  and 
done  by  writing  indented,  sealed  and  inrolled  in  one  of 
the  four  courts  [the  Chancery,  Ring^s  Bench,  Common 
Pleas,  or  Excheauer,  or  else  within  the  same  county  or 
counties  where  the  lands  so  bargained  and  sold,  do  lie, 
before  the  ciislof  rotvhnum,  and  two  justices  of  the  peace, 
and  the  clerk  of  the  peace  of  the  same  county  or  counties, 
or  two  of  them  at  the  least,  whereof   the  clerk  of  the 
peace  to  be  one  (9).    And  the  same  enrolment  to  be  within 


(•)  See  4  Ann,  c  16.  on  the  subject  of  attormnent. 

(p)  And  until  the  enrolment  the  lamisremain  in  the  butgmnor ;  for  «  bargain  and  sale  on  the  statnte 
t7  if.  8.  c 
statute. 


I  uoiu  ine  enrolment  lae  umuremain  tn  toe  ottrgmnor  ;  tor  a  i>argain  ana  aaie  on  me  ifainie    i 
.  16,  is  imperfect,  and  gives  nothing,  to  the  bargainee  till  the  deed  ia  enrolled  according  to  the   E 
Vin.  Abr.  Deeds  (N).    But  as  soon  as  the  deed  is  enrolled,  the  bargainee  is  considered  as  ■ 
seised  from  tlie  date  of  the  bacfMn  and  sale,  [it  is  otherwise  in  the  case  of  an  indenture  (commonly 
called  a  bargain  and  sale)  made  by  commissioners  of  a  bankrupt's  estate :    But  the  doctrine  relative 
to  such  bar|{aiQs  and  sales  will  be  more  fully  noticed  at  the  ena  of  the  chapter.]    If  the  bargainor  or 
bargainee  dies  before  enrolment,  yet  if  the  deed  is  afterwards  enrolled  witJiin  the  time  prescribed  by 
the  act,  the  lands  will  pass.    Wood's  Inst.  959.  and  2  Inst.  674. 

(7)  By  the  statute  5  EUx.  c.  S6,  bargains  and  sales  may  be  enrolled  in  the  counties  palatine  of  La»' 
eatUTy-  Chatter ,  and  the  bishoprick  of  Mhahem,  of  manors,  lands,  4v.  witliin  the  county  of  Ldmdaster, 
the  county  of  Cheater y  or  tlie  county  of  the  bishoprick  of  Durham  respectively.— By  5  Ann.  c.  18,  bar- 
gains and  sales  of  any  manors,  lands,  tec,  within  the  PVest-riding  of  the  county  of  Yorky  -which  shall  be 
enrolled  before  the  register  for  the  said  fVest-riding,  or  his  deputy  for  the  time  being,  in  the  pubUe 
offloe  at  fVake/ieU^  shall  be  as  good  and  available,  as  if  the  same  had  been  enrolled  in  one  of  the  king's 
courts  of  record  at  Weetmintttry  or  before  the  cnMoa  ro^ulsnuw,  and  two  justices  of  the  peace,  and  the 
derk  of  the  peace  of  the  said  IVeat-rtdingf  or  two  of  them,  according  to  the  act  of  the  f7  H.  8.— By 
the  6  Jus.  c.  35.  s.  16,  the  like  proviso  is  made  for  inroliing  bargains  tind  tales  in  Beverley ^  of  landa 
witUa  the  £ase-ru/iit^  of  the  county  of  Yorky  or  the  town  and  county  of  the  town  of  Kingston  upam 
Halt;  and  by  theSOth  sect,  of  that  stat.  it  is  enacted,  ''That  in  all  deeds  of  bargain  and  sale  mroUed 
^  in  pursuance  of  that  act,  whereby  any  estate  of  inheritane*  in  fee  simple  is  limited  to  the  bargainee 
**  and  his  hnrs,  the  words  grant,  bwrgain  andeeU,  shall  amount  to,  and  be  construed  and  adjudged  in 
**  all  courts  of  judicature,  to  be  express  covenants  to  the  bargainee,  his  heirs  and  assigns,  from  the 
'^  bargainor  for  himself,  his  heirs,  executors,  and  administrators,  that  the  bargainor,  notwithstanding 
"  any  act  done  by  him,  was  at  the  time  of  execution  of  such  deed  seised  of  the  hereditaments  and 
^  premises  thereby  granted,  bargauned  and  sold,  of  an  indefeasible  estate  in  fee  simple,  free  from  all 
**  iaenmbrances  (rents  and  services  due  to  the  lord  of  the  fee  only  excepted)  and  for  quiet  enjoyment 
"  thereof  against  the  bargainor,  his  heirs  and  assigns,  and  all  claiming  under  him,  and  also  for  further 
**  assurance  thereof  to  be  made  by  the  bargainor,  his  heirs  and  assiens,  and  all  daiming  under  him; 
^  unless  the  same  shall  be  restrained  and  limited  by  express  particular  words  contained  in  such  deed  ; 
**  and  that  the  bargainee,  bis  heirs,  executors,  administrators  and  assigns  respectively,  shall  and 
**  may,  in  any  action  to  be  brought,  assign  a  breach  or  breaches  thereupon,  as  they  might  do  in 
*  case  such  covenants  were  expressly  inserted  in  such  bargain  and  sale."*-By  the  8  Geo.  S.  c.  6.  s.  tl. 
Ike  oirolment  of  bargain  and  sales  of  lands  in  the  NoHh^riding  of  the  county  of  York  is  authorised  in 
the  register  office  for  that  Riding.— By  the  S3  Geo.  2.  c.  90.  s.  10.  (beiug  an  act  for  widening  certain 
streets,  Ac.  in  Landanj)  it  is  enacted,  that  all  bargains  and  sales  made  and  acknowledced  by  any 
person  or  persons  whomsoever,  and  which  ahall  be  enrolled  m  the  huatingM  of  the  taid  ctijf,  of  any  lands, 
tsneaaents,  and  hereditaments,  purchased  by  virtue  of,  and  for  the  purposes  of  that  act,  shall  have  the 
fttce,  effect,  and  operation  in  law,  to  all  intents  and  purposes,  which  any  fine  or  fines,  recovery  er  re- 
esveries  whatsoever,  would  have,  if  levied  or  sulfered  t>y  the  barininor  or  bargainors,  or  any  person 
er  persons  seised  of  an  estate  in  the  premisses,  in  trust  for,  or  to  the  use  0^  such  btfgahior  or  bar- 
'pinorf ,  IB  any  kgal  manner  or  form  whatsoever. 

y  2  «X 
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six  months  next  sfiar  the  same  writing  or  deed  is  dsted. 
And  this  sUtnte  vts  made  in  the  seme  parliameiit  wherein 
the  law  of  transferring  of  nscs  into  possession  was  made^ 
to  the  end  that  men's  lands  might  not  suddenly  and  pri- 
vately pass  upon  payment  of  a  little  money  in  an  alehonse, 
or  the  Uke.    And  herein'  these  things  must  be  observed. 
1  1.  llie  enrolment  npon  snch  a  deed  as  to  make  the  estate 
I  to  pass,  must  be  in  parchment;  for  an  enrolment  in  paper 
is  not  good  (r).  2.  The  deed  enrolled  must  be  indented ;  for 
if  it  be  but  poll,  the  estate  will  not  pass.    3.  It  must  be 
enrolled  within  six  months  of  the  purchase  or  sale.    And  Co,  5.  i. 
this  account  must  be.    1.  From  the  date,  and  not  from  the 
•  P.  224.     time  of  the  •  delivery  of  the  deed.    2.  After  twenty-eight  ^  P^;^^' 
days  to  the  month  and  no  more(t).    8.  The  day  of  the  dale  ^^^,1^^^ 
to  be  taken  exclusive,  and  for  none  of  the  days  of  the  six  Oartert  eate, 
months.    And  yet  if  a  deed  be  enrolled  the  same  day  it  M\dLSr&» 
bears  date,  it  is  good.    4.  If  it  be  enrolled  any  part  of  the  Elii. 
last  day  of  the  six  months,  it  is  sufficient    And  thus  the  5  Pjf/ *^ 
deed  may  be  enrolled  within  the  six  months,  albeit  either  ^^  ^ 
of  the  parties  die  within  the  time.    And  if  the  deed  be  wards, 
not  thus  enrolled,  it  is  of  no.force  at  all(0.    So  that  if  one  Co.  ii.  48. 
bargain  and  sell  his  land  to  me,  and  the  trees  upon  it;  in 
this  case,  albeit  the  trees  might  have  been  sold  alone  by 
deed  without  enrolment,  yet  now  being  not  enrolled,  be- 
\  cause  the  sale  is  not  good  for  the  land,  it  shall  not  be  good 
for  the  trees  also.    And  no  subsequent  act  will  help  in  this 
case :  for  if  one  by  words  of  bargain  and  sale  only,  with- 
out any  other  words  in  the  deed,  mnt  a  reversion,  and 
the  deed  be  not  enrolled,  and  after  the  tenant  doth  attorn ; 
hereby  nothing  doth  pass>  neither  shall  it  enure  as  a  con- 
firmation.   But  yet  this  must  be  noted,  that  in  some  cases, 
where  a  deed  will  not  enure  by  way  of  bargain  and  sale  for 
some  of  the  causes  aforesaid,  it  may  enure  to  some  other 
Of  goods  and   purposes.    A  bargain  and  sale  may  be  made  of  goods  and  ExpetM&tia. 
ohatteb.  chattels,  without  any  such  solemnity  as  before ;  for  it  may 

I  be  by  word  as  well  as  by  writing,  with  or  without  any 
words  of  bargain  and  sale,  as  well  as  by  those  words ;  by 
a  deed  poll,  as  well  as  by  a  deed  indented ;  and  that  with- 
out any  enrolment  at  all,  and  without  any  delivery  of  any 
(part  of  the  things  sold,  or  of  any  piece  of  money,  (as  the 
manner  is)  in  the  name  of  seisin.  But  in  this  case  also  Plow.  3oe. 
some  respect  is  to  be  had  unto  the  cause  and  consideration 
of  the  bargain,  as  well  as  in  the  case  of  the  bargain  and 
sale  of  lands.  For  howsoever  perhaps  in  the  case  of  a 
grant,  or  bargain  and  sale,  of  goods  or  chattels,  by  deed 


(r)  And  by  the  10  Ann.  c.  18.  s.  9.  a  copy  of  the  inrolmcnt  of  a  bamin  and  sale,  examined 
the  inrolnent,  and  signed  by  the  proper  officer,  having  the  custody  of  such  inrolment,  and  prord 
vpon  oath  to  ^  a  tme  copy  so  examined  and  signed,  shall,  in  all  cases  where  a  bargain  and  sale  alnB 
be  pleaded  with  nw^ert  m  curia,  be  of  the  same  force  and  effect  as  the  indenture  of  bargain  tfi 
fale  wonld  be  if  the  same  was  produced. 

is)  See  accordingly,  f  Inst.  374. 
t)  See  further  on  the  «nbject  of  enrolment,  supra,  page  ffS.    It  may  be  proper  to  observe,  tilt 
althougli  a  bargain  and  sale  is  dnl;^  inrolkd,  yet  it  is  not  effectual  if  the  bargainor  bad  anv  Jem  dii- 
ability ;  as  infancy,  ^irc.  and  If  an  infant  bargains  and  sells  lands  by  deed  indented  and  inrDuedly  ar  aiy 
uvoid  it  vfhmkM  wUL 


~r  -"         J    -^-»— ■"-g-— »  — -«—   ."J   -»■■«.-    ^g.  ^w 

^he  payment  of  the  money;  or  A,^  I 
is  paid  in  hand;  or  I  give  earnest  ^ 
a  penny)  to  the  seller;  or  I  take  the    '^ 
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in  writing,  the  jconsideration  is  not  materid.    And  that  if 
a  man  do  by  his  deed  under  his  hand  and  seal,  bargain  and 
sell  timber  trees,  or  any  oUier  thing,  without  any  con- 
sideration at  all,  the  same  may  pass  well  enough ;  yet  if 
Dier,  S9,30.     the  contract  be  by  word,  or  by  writing  sealed  and  not  de- 
14  U.  8. 19.       livered,  if  there  be  no  consideration  or  no  good  considera- 
t^{/^*l'        ^^^  o^  ^U  it  is  of  no  effect  at  all.    And  therefore  if  a 
10  h!  7. 6,        ^^^  ^y  ^^^^  o^  mouth  sell  to  me  his  horse,  or  any  other 
Plow*.  432.        thing,  and  I  give  him  or  promise  him  nothing  for  it;  this 

is  void  and  will  not  alter  the  property  of  the  thing  sold. 
But  if  one  sell  me  a  horse,  or  any  other  thing,  for  money, 
or  any  other  valuable  consideration,  and  the  same  tiling  is  f 
to  be  delivered  to  me  at  a  day  certain,  and  .by  our  agree^ 
ment^day  iy  ^t  for  the  payment  of  the  money;  or  all,^^   2^ 
or  part  of  the  -money  is  paii 
money  (albeit  it  be  but 

thing  bought  by  agreement  into  my  possession,  where  no   Zf 
money  is  paid,  earnest  given,  or  day  set  for  the  payment; 
in  all  these  cases  there  is  a  good  bargain  and  sale  of  the 
thing  to  alter  the  *  property  thereof :  and  in  the  first  caae      •  p^  ^^S, 
I  may  ha?e  an  action  for  the  thing,  and  the  seller  for  his 
money ;  in  the  second  case  I  may  sue  for  and  recover  the 
thing  bought ;  in  the  third  I  may  sue  for  the  thing  bought, 
and  the  seller  for  the  residue  of  the  money ;  in  the  fodrth 
case  where  earnest  is  given  we  may  have  reciprocal* re- 
medies one  against  another ;  and  in  the  last  case  the  seller 
may  sue  for  his  money.     If  A.  sell  cloth  to  B,  for  ten  shil- 
lings, and  ^.  takes  away  the  cloth  against  the  will  of  il.,  in 
this  case  A.  shall  have  an  action  of  trespass  against  B,  / 
And  if  A.  sell  cloth  to  B,  for  ten  shillings  in  his  election 
to  make  it  a  bargain  or  not,  and  if  he  will  he  may  keep 
his  cloth  until  the  other  pay  him,  and  if  A.  say  nothing, 
but  doth  suffer  B.  to  take  it  away ;  be  may  make  it  a  bar- 
gain if  he  will,  and  bring  an  action  of  debt  for  his  money. 
If  I  offer  money  for  a  thing  in  a  market  or  fair,  and  the 
seller  agree  to  take  my  offer,  and  whilst  I  am  telling  the 
money  as  fast  as  I  can,  he  doth  sell  the  thing  to  another ;  ' 
er  when  I  have  bought  it,  we  agree  that  he  shall  keep  it  / 
until  I  can  go  home  to  my  house  to  fetch  the  money ;  in 
both  these  cases,  especiaUy  in  the  first,  the  bargains  are 
good,  so  as  the  seller  may  not  sell  them  afterwards  to  an- 
other, and  upon  the  payment  or  tender  and  refusal  of 
the  money  agreed  upon,  1  may  take  or  recover  the  thii^gs* 
Co.  1.  87.     I       If  one  do  bargain  and  sell  his  land  to  me  for  money,  to  6.  How  a  bar^ 
taper  lit.  i(#  j^j^  anj  t^  }^qI^  to  me  generally,  and  doth  not  say  to  me  fsh"  ■»*  •*!« 
Dier,  169.    ^   ^^^  ^^  y^^^ .  ^^  ^^ih  I  have  but  an  estate  for  life  and  •"»  ^  ^"^ 

no  more. 
pier,  155.  I^  ®"®» ^^  consideration  of  ten  pounds  paid  by  me,  doth  Of  lands. 

*  bargain  and  sell  his  land  to  me  and  my  heirs,  to  have  and 

to  hold  to  me  to  the  use  of  the  bargainor  for  life,  the  re- 
mainder in  tail  to  me,  the  remainder  to  the  right  heirs 
of  the  bargainor ;  this  habendum  in  this  case  is  void,  and 

I  and  my  heirs  shall  have  the  land  for  ever(if). 

J  If 


(h)  No  use  can 
Ijrom  whom  the  coiuideriition 


arise  upon  a  bargain  and  sale  in  favor  of  any  other  person  than  the  person  or  persons 
msideration  moves.    But  though  uo  use,  that  is,  uo  estate  ut  law  could  arise  in  favor 

of 
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-   If  one,  in  consideration  of  ten  pounde,  lell  me  land  for  Co.  6.  S3, 
the  term  of  twenty  years,  and  doth  not  say  when  this 
term  shall  begin ;  in  this  case  it  shall  begin  presently  (x). 
See  more  in  Expotitum  of  Deeds^  c.  5,  in  Unto  (y). 
Of  goods.  If  one  sell  me  any  thing  by  the  tod,  pound ,  bushel,  yard,  Kdw.  97. 

or  ell;  it  shall  be  accounted  me  assured,  and  reckoned  P^w.  i4a4i. 
according  to  the  custom  of  the  country  and  place,  and 
not  according  to  the  statutes  or  the  measures  of  other 
countries. 

If  one  sell  me  twenty  barreb  of  ale,  or  fen  pottles  or  Plow.  86. 
cups  of  wine ;  by  these  bargains  I  shall  not  have  the  bar-  ^  •'-'?•  *^- 
refs,  potdes,  or  cups,  with  the  ale  or  the  wine.    But  if  ^J||^■t^I^ 
one  sell  me  a  hogshead,  or  a  firkin  of  wine,  it  seems  by         ' 
tiiis  bargain  I  shall  have  the  hogshead  and  firkin  with  the 
wine. 

If  one  sell  me  all  his  trees  in  such  a  wood,  and  that  I  ti  Ast,  t9. 
shall  not  cut  them  until  Michaelmiu,  and  in  the  interim 
Jiawks  do  breed  in  the  trees ;  it  seems  in  this  case  that  the 
^  *P.  226.     vendor  shall  have  them,  *  and  that  I  may  not  meddle  with 
them.    And  yet  see  Co.  11'.  58,  which  Seems  to  be  to  the 
contrary. 
T^Howand  to      j^^  enrolment  of  a  deed  of  bargain  and  sale,  when  it  Co.  4. 7i. 
adeeJ^oPbai^  *•  ^^^^  within  the  six  months,  shall  to  most  purposes  re-  »"».  fail 
gain  and  sale     latb  to  the  time  of  the  delivery  or  of  the  date  of  the  deed.  ^^^^  9* 
of  landtf,  and    Add  it  is  given  as  a  rule,  that  it  shall  have  relation  to  the 
tUi^/o"*"*   time  of  the  delivery  of  the  deed,  viz.  tp  avoid  all  mean 
slialT retote.       states  and  charges  made  to  a  stranger  by  the  bargainor 
And  how  and    after  the  delivery  of  the  deed  before  the  enrolment,  but 
to  what  pnr-      not  to  devest  any  estate  lawfully  settled  in  the  interim  in 
poses  not.         ^j^^  bargainee  himself.    And  therefore  if  one  bargain  and 

sell  his  land  by  deed  indented  to  one,  and  after,  bfsfore 
the  deed  is  enrolled,  he  enter  into  a  statute,  or  grant  a 
rent-charge  out  of  this  land,  or  make  a  lease  of  the  land 
to  another,  and  then  the  deed  is  enrolled  within  the  time ; 
in  this  case  the  relation  shall  avoid  all  the  mean  chaises 
and  estates.  And  if  il.  bargain  and  sell  his  land  by  deed 
indented  to  B.  and  afterwards  doth  sell  the  same  land  by 
deed  indented  to  C.  and  the  deed  made  to  C  is  first  en- 
rolled, and  then  the  deed  made  to  B,  is  enrolled  hlso  with-  * 
in  the  six  months ;  in  this  case  B.  shall  have  the  land,  and 


of  tlie  bargainor  or  his  heirs,  in  the  case  put  above,  yet  the  bargainor  and  his  hein  would  hnt 
e(|aitable  estates,  or  trusts  in  eqnity.  As  no  use  can  arise,  in  a  bargain  and  sale,  in  fiivor  4»f  isy 
person  from  wiiom  the  considemtion  does  not  move,  it  may  be  proper  to  observe,  that  it  is  objectioB- 
able  to  malie  a  settlement  by  bargain  and  mle  ;  for  as  the  uses  under  a  bargain  and  sale  can  only  ariieia 
favor  of  those  who  pay  the  ewmderation^  it  must  l>e  clear,  that  cmUingaA  ettain  cannot  PosdUy 
arise  pnder  |t.  Neither  nnder  a  l>argain  and  sale  can  tlie  powers,  generally  speaking,  of  Icsnnf 
and  selling  and  exchanging  be  exercised.  A  lease,  however,  it  would  seem,  may  be  granted  oader 
a  spsctol  power,  to  a  person /rom  whom  a  valuable  comideraiian  moved  at  ike  tinu  o/  ike  exaeoHam  ff  tike 
deed.    See  Rol.  Abr.  786.  (M.)  Moore,  547. 

^  (x)  But  if  tl^ere  was  a  subsisting  tcrin  of  years  in  the  lands,  or  if  the  bargainor  had  only  a  refcv* 
sionary  interest  in  them,  in  that  case  it  is  presumed  the  term  of  twenty  years  would  not  commcBce 
till  the  expiration  or  other  determination  of  tiie  subsisting  term,  or  till  thle  reversionary  interest  CMI 
into  posaession ;  otherwise  the  grantee  of  the  twenty  years  term  might  never  have  the  bearfit  of  it 
To  hold  in  such  a  case  that  the  term  should  commence  preeentUf^  woidd  be  contrary  to  the  mle  Ikit 
(deeds  shall  be  construed  most  strongly  in  favor  of  the  grantee, 
(y)  A  covepiiut  in  a  bargaip  i|nd  sale  m\  enrolM  is  biodio^-    i  lA*  R?^*  3ef|» 

tktf 


•"  • 
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tfao  relation  of  his  enrolment  shall  make  the  enrolment  of  * 

Dter  219.  ^^  Other  deed  void  (2).  So  if  ^.  levy  a  6ne  of  the  land 
Carta.  M.'  to  C.  yet  B.  shall  have  the  land.  Bat  if  the  first  deed 
8.  Jac.  B.  R.     made  to  B,  he  not  enrolled  within  the  six  months,  and  the 

deed  to  C.  be  enroOed  within  the  six  months,  contra. 
Co.  4.  71.  If  A.  bargain  and  sell  land  to  B.  and  after  levy  a  fine  to 

B,  of  the  same  land,  and  after  within  the  six  months  the 
deed  is  enrolled ;  in  this  case  B.  shall  take  by  the  fine,  and 
not  by  the  bargain  and  sale  (a)« 

Bro.  fait  En-         If  one  joint-tenant  alien  all  his  lands  in  Dale  to  J.  and 
I  rol.  9.  before  the  enrolment  the  other  joint-tenant  die,  and  after 

the  deed  is  enrolled ;  in  #his  case  bnt  a  moiety,  and  not 

the  whole  land  doth  pass  (b). 
So  bold  4  Car.        If  ^.  bargain  and  sell  his  land  to  B.  and  after  this  it.  Baakrupt.    ^ 
^-R*'  doth  become  bankrnpt,  and  the  commissioners  sell  the 

land  to  C.  and  after  the  deed  is  enrolled  within  six  months; 

in  this  case  B,  and  not  C.  the  purchaser  shall  hai^  the  , 

land  (c). 

If  A.  bargain  and  sell  his  land  held  in  eapite  to  B.  in  fee.  Ward. 

and  B.  dieth  befoiie  enrolment,  and  then  the  deed  is  en- 
Pasch,  15  Jac.  rolled ;  in  this  ckse  the  heir  of  B.  shall  be  in  ward.     And 

so  was  it  held  by  all  the  justices  in  Sir  Walter  Earts  case, 
CoBtrariom       Pasch,  15  Jac,  Curia-  Ward,     And  yet  in  this  the  wife  of  power. 
Sp  ki*^^'  H*!**  ^^^  bargainee  shall  not  have  dower,  as  was  held  by  Ander-- 
liCarf'     **    ^^^>  chief  justice,  and  justice  WahMley,  3  ./isc.  Co.  B.  and 

again  in  Sir  Robert  Bakei's  casCy  6  Jac.    And  if  one  bar-  Rent. 

gain  and  sell  his  land  to  /.  S.  and  after  this  the  rent  incur ; 

and  then  the   deed  is  enrolled;  the  bargainee,  and  not 

the   bargainor,  shall  have  the  rent.     Per  curiam,  B.  B. 

mi.  11  Car. 
f  s  Elii.      «  If  A,  bargain  and  sell  his  land  to  B.  in  fee,  and  then  marry 

C.  and  die,  and  C.  is  endowed,  and  after  the  deed  is  en« 

rolled ;  in  this   case  *  the  dower  of  the  woman   shall  be     *  P.  22^» 
taken  away  by  relation,  as  was  held  in  Baron  Frevil's  ca$e, ' 
22  EHz.  Co.  B.  (rf). 

(2)  Acconltngly  in  Wood's  Inst.  259,  if  two  bargains  and  sales  are  made  of  the  same  lands  to  two 
several  persons,  and  t}ie  last  deed  is  first  enrolled,  and  afterwards  the  first  deed  is  also  enrolled  within 
six  months,  the  first  buyer  shall  have  the  land  ;  for  when  the  deed  is  enrolled,  the  bargainee  is  seised 
of  tlie  land  from  tiie  delivery  of  the  deed,  and  the  enrolment  shall  relate  to  it.  See  farther.  Mo.  41. , 
Cro.  Jac.  53.  409 ;  Noy,  t06.  If  a  man  bargains  and  sells  to  A.  and  aAerwards  makes  a  bargain  and' 
sale  of  the  same  land  to  B,  and  the  deed  to  B.  is  first  enrolled,  but  the  deed  to  ^4.  b  not  enrolled 
within  aw  months,  the  bargain  and  sale  to  B.  is  good;  bnt  if  the  de^  to  A.  had  been  enrolled  within 
the  six  months,  the  deed  to  B.  had  been  void.    Hob.  165. 

(«)  For  When  the  fee^imple  passed  by  the  fine  to  the  connsee  and  his  heirs,  the  enrolment  of  the 
deed  afterwards  con  Id  not  devest  and  turn  the  estate  out  of  himself  which  was  absolutely  settled  in 
him  by  the  fine ;  for  then,  where  he  was  in  before  in  the  per,  he  would  be  now  in  in  the  po&t.  4  Co.  71  a. 
l¥here  a  tenant  to  the  waeipe  for  suffering  a  recovery  is  made  by  bargain  and  sale,  the  recovery  may 
be  sofifered  before  enrolment,  for  there  is  a  good  tenant  to  the  yracipe ;  provided  the  deed  is  after- 
wards enroUed  within  six  months  from  the  date.  See  1  Vent  361.  Perry  v.  Bowes,  Via.  Abr.  Deeds 
(N.)  pi.  5.    9  Inst.  675.    Sdufyn  v.  Sekayn,  2  Bur.  1131. 

(0)  For  the  enrolment  had  relation  to  the  making  and  delivery  of  the  deed ;  so  that  it  shall  give 
nothing  but  that  which  was  sold  by  it  at  the  time  of  the  delivery  of  the  deed.  Vin.  Abr.  Deed 
(K.)  pi.  6. 

ie)  Whether  B.  or  C.  wonld  take  the  land  would  depend  upon  circumstances.  If  il.  had  committed 
an  act  of  bankruptcy  at  the  time  of  making  the  bargain  and  sale,  and  the  commission  was  taken  out 
within  two  montl»  afterwards,  or  if  not  within  two  months,  yet  if  B.  had  notice  of  an  act  of  bank- 
raptcy,  or  of  the  insolvency,  &c.  of  the  bankrupt,  in  these  cases  C.  wonld  be  entitled  to  the  hinds. 
See  the  acts  of  the  46  Geo.  S.  c.  135.  and  49  Geo.  3.  c.  121. 

(d)  Bnt  relation  m  several  cases  shall  aid  ads  in  law,  as  in  the  case  of  dower,  ifc^  though  not  aeU 
of  fiartiee,  for  void  acts  of  the  parties  cannot  be  made  good  by  relation  or  fiction  of  law.  3  Co.  39  a. 
Co.JLit.l50a. 

It 
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Release.  V  A,  bargain  ^d   sell  land  to  B.  and  C.  in  fee,  and  B«  3  Jac.Co,B. 

release  to  C,  before  the  enrolment ;  this  release  is  void. 
.    If  A.  disseisor,  bai^ain  and  sell  the  land  disseised  to  B.  So  held  in 
in  fee,  and  the  disseisee  doth  release  to  the  bargainor,  and  Mockers  caie. 
after  the  deed  is  enrolled;  in  this  case  this  release  shall  i^^L    ejac 
avail  B,  (e). 

If  A,  bargain  and  sell  his  land  to  B.,  and  B,  beforb  en- 
rolment doth  bargain  and  seUNhe  land  to  C.»  the  first  deed 
is  enrolled,  and  men  the  second  deed  is  enrolled  :  in  this  . 
case  the  last  bargain  and  sale  is  void,  and  shall  not  be 
made  good  by  relation,  as  was  held  by  the  court  in  Sir 
Robert  Barker^s  case. 

If  a  lease  be  made  rendering  rent,  on  condition  to  re-  So  was  it  beM 
enter  for  non*payment,  and  the  lessor  bargain  and  sell  the  ^n  ^i'  (>hriar  • 
reversion  by  deed  indented,  and  after  the  deed  made  the  !^!^^*'" 
rent  is  in  arrear,  and  then  the  deed  is  enrolled  :  in  this 
case  it  shall  not  relate  to  give  a  re-entry  for  the  condition 
broken. 

If  A.  bargain  and  sell  land  to  B,  in  tail,  and  B,  before  So  hath  it  beco 
enrolment  of  the  deed,  doth  make  a  lease  according  to  the  adjudged.' 
statute  of  32  H,  8.  and  after  the  deed  is  enrolled  :  this  is 
a  good  lease  (/). 

And  now  we  come  to  a  Gift. 


(e)  If  a  disseisor  bargains  and  sells  land,  and  the  dtMdtee  r^ leases  to  ifargai$u€  before  enroloieot,  it  is 
▼old.  Arg.  Rol.  R.  4X5,  says  it  was  so  adjudged  Mich,  10  EUz,  Mocket*^  cum.  Bat  a  release  to  the 
ilissdsor  before  enrolment  had  been  good,  and  then  the  enrolment  should  pass  the  estate  to  the  bar- 
gainee, and  he  shall  take  advantage  of  the  release,  t  Rol.  Rep.  4f5.  Mick,  l^Jac,  in  pi.  16.  Vb. 
Abr.  Deeds  (O.)  pi.  11. 

(/)  See  more  amply,  as  to  the  operation  of  a  bargain  and  sale,  and  of  the  enrolment  thereof,  and 
in  what  cases  and  in  what  manner  it  shall  relate.  Bac.  Abr.  Bargain  and  Sale  (£.)  Vin.  Abr.  Bar- 
gain and  Sale  (K.  to  N.)  Enrolment  (£.)  Com.  Dig.  Bargain  and  Sale  (B.  9.)  It  may  be  proper  ta 
notice  here  a  few  points  relative  to  the  conveyance  (commonly  called  a  bargain  and  sale)  made  by  the 
commissioners,  of  a  bankrupt's  estate.  With  respect  to  this  conveyance,  though  it  mast  be  enrolled, 
jet  no  specific*time  is  prescribed  for  the  enrolment,  except  where  it  relates  to  estates  of  which  the 
oankrupt  was  seised  in  tail,  in  which  case  the  act  of  the  tl  Joe.  1.  c.  19.  s.  12.  requires  it  to  he  ia* 
rolled  within  six  months,  and  which  period  it  is  held  most  be  six  htnar  months.    Unlike  the  case  of  a 

5 roper  bargain  and  sale,  (which  we  nave  seen  takes  effect  from  its  delivery,  provided  it  is  afterwards 
uly  enrolled)  a  bargain  and  sale  from  commissioners  of  bankrupt  pas^  nothing  tiU  It  is  enFoDed, 
9ee  Cooke's  Bankmpt  Laws. 


CHAP.  XI 


237* 


CHAP.    XL 

Of  a  Gift. 

THIS  word,  importing  no  more  than  the  transforriog  Gift.  Qwtf. 
of  the  property  of  a  thing  "from  one  to  another,  is  of 
larger  extent  than  a  feoffment,  which  is  always  applied  to 
ap  immoYeahle  thing ;  for  this  is  often  applied  to  moveable 
things  also,  as  trees,  cattle,  hoasehold-stuff,  Sfc.  the  pro* 
perty  whereof  is  and  may  be  altered  as  well  by  gift,  as  by 
sale  or  grant.  And  in  this  sense  a  gift  is  sometimes  by 
the  act  of  the  part^ ;  as  when  one  man  doth  give  a  thing  X» 
another.  Ana  this  is,  or  may  be,  either  by  word  or  by 
writing  (a).  And  sometimes  it  is  by  act  of  law ;  as  when 
a  woman  is  married  to  a  husband,  or  one  is  made  executor 
to  another ;  in  these  cases  by  the  marriage  only,  or  the  - 
taking  of  the  executorship,  the  law  gives  all  the  goods  of 
the  woman  to  the  husband,  and  of  the  testator  to  his 
executor.  So  where  one  doth  take  my  goods  as  a.  tres- 
passer, and  I  recover  damages  for  them  upon  a  suit  in  law ; 
in  this  case  the  law  doth  give  him  the  property  of  the 
goods,  because  he  hath  paid  for  them.  But  this  word  gift 
is  sometimes  taken  more  *  strictly,  and  applied  to  a  oon-  *  P«  228. 
veyance  or  passing  of  an  estate  of  lands  or  tenements  to 
another  in  tail,  wherein  this  word  dedi  is  most  commonly 
used  (6).  And  then,  he  which  doth  so  give  the  land  is 
called  the  donor,  and  he  to  whom  it  is  given,  the  donee.  Donor. 
And  this  for  the  most  part  is  by  deed,  though  it  may  be  Donee, 
otherwise.  And  for  these  deeds  of  gift,  of  immoveable 
or  moveable  things,  see  Deed  and  Grant,  in  toto,  wherein 
all  the  learning  touching  this  matter  is  involved. 

And  so  we  pass  to  a  Orani, 


(•)  By  the  dvil  law  a  gift  of  §^9o48  is  not  good  withoat  ddivery^  yet  in  oar  law  it  U  otherwiie. 
Per  Coke,  C.  J.    1  Kol.  Kep.  61. 

(6)  The  conveyance  by  g\ft,  donatio^  is  properly  applied  to  the  creation  of  an  estate  tMl,  as  feofl^ 
ment  it  to  that  of  an  estate  in  fee,  and  lease  to  that  of  an  estate  for  life  or  years.  It  differs  in  nothing 
from  a  feotfinent,  hut  hi  the  nature  of  the  estate  passing  by  it :  for  the  operative  words  of  conveyano* 
in  this  case  are  do  or  dsdi ;  aad  gifts  hi  tail  whea  made  by  foofiinent  are  e«aally  inperfect  without  li- 
very of  seisin,  as  feoffments  in  fee-simple.  And  this  is  the  only  distinction  that  IMtUt^n  seems  ta 
take,  when  he  says,  **  it  is  to  be  understood  tint  there  is  feoffor  and  toffee,  donor  and  doneoi  lessor 
md  leaaee,"  viz.  feoffor  is  applied  to  a  feoftnent  in  fee-simple ;  donor  to  a  gift  in  tail ;  and  lessor  to 
a  lease  forlifie,  or  ibr  years,  or  at  will.  SBI.Com.316.  See  further  as  toa^,  in  1  Wood.  116. 
659.  Br.  Abr.  Done.  Yin.  Abr.  Gift.  As  to  gifts  Tor  conveyances  without  valuadile  consideration)  of 
real  escateS)  soeb  gifts  or  conveyances  are  generally  denominated  toluntary  €9iive^anet$f  or  tokMiary 
9t(ilem€tU$;  with  respect  to  which,  set  supra,  page  63;  note(m}. 
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Of  a  Grant. 

Guftt  Qirfi'     npHIS  word  is  taken  largely,  where  any  thing  is  grant.  Co.  taper  Lit. 

-»•  ed  or  passed  from  one  to  another.  And  in  this  sense  ^J'^'^L  ^"' 
ft  doth  comprehend  feoffments,  bargains  and  sales,  gifts,  cDeBiey,93. 
leases,  charges,  and  the  like,  for  he  that  doth  give,  or  sell, 
doth  grant  tdso.  And  thus  ii  is  sometimes  in  writing  or 
by  deed,  and  sometimes  it  is  by  word  without  writing. 
Bat  the  word  being  taken  more  strictly  and  properly,  it  is 
the  grant,  conveyance,  or  gift  by  writing,  of  snch  an  in- 
corporeal thing  as  lieth  in  mnt,  and  not  in  livery,  and 
cannot  be  given  or  granted  by  word  only  without  deed. 
Or  it  is  the  grant  of  snch  persons  as  cannot  pass  any 
thing  from  them  but  by  deed,  as  the  king,  boaies  cor- 
porate, Sfc,  And  this  albeit  it  may  be  made  by  other 
words,  yet  it  is  most  commonly  made  by  this  wordfljprant]  Co.s«perLit. 
as  being  most  proper  to  this  purpose.  Know  therefore  49. 
that  amongst  hereditaments,  some  are  such  as  are  said  to 
lie  in  livery,  t.  e.  such  as  whereof  livory  of  seisin  may  be 
made,  as  manors,  houses,  lands,  ^rc  (a).  And  some  are 
such  as  do  not  lie  in  livery,  t\  e.  whereof  no  livery  of 
seisin  can,  nor  need  to  be  made,  but  they  pass  by  the  de- 
liyery  of  the  deed  without  any  more ;  and  of  this  sort  are 
rents,  reversions,  services,  advowsons  in  gross,  and  the 
like,  ^Ihich  things  cannot  pass  from  man  to  man  without 
deed,  or  matter  of  record,  which  is  of  a  higher  nature 
than  a  deed  (6).  And  he  that  makes  this  grant  is  called 
the  grantor,  and  he  to  whom  it  is  made  is  called  thq 
grantee. 

It  is  taken  here  in  the  largest  sense  as  that  which  doth 
comprehend  both.  And  so  some  grants  are  of  the  land  or 
soil  Itself:  and  some  are  of  some  profit  to  be  taken  out  of 
or  from  the  soil,  as  rent,  common,  Sfc,  And  some  are  of 
goods  and  chattels :  and  some  are  of  other  things,  as  ai»- 
thorities,  elections,  Sfc  And  they  are  made  sometimes  by 
*  P.  229.  matter  of  record,  and  sometimes  by  *deed  or  writing  in 
the  country,  and  sometimes  by  word  without  either.  Some 
grants  also  tend  to  charge  the  grantor  with  something  he 


Grantor. 
Grantee. 


(a)  That  is,  where  the  perty  U  veised  of  them  in  possesnon.  'Where  he  U  only  seised  in 
or  reversion  expectant  upon  an  estate  of  freehold,  there  they  do  not  lie  in  livery  bnt  in  grant. 

(h)  In  noticing  the  distinction  1>etween  hereditaments  which  lie  in  Uoerjft  and  those  which  Vt^ » 
grtoitf  or  between  things  corporeal  and  things  incorporeal,  it  is  held,  that  there  can  be  no  disooa- 
tinvance  of  things  which  lie  in  grant  ^  and  therefore  if  tenant  in  tali  of  a  rent,  advownon,  c^mmo^ 
or  remainder  or  reversion  expectant  on  a  freehold,  msike  a  grant  by  deed  or  fine,  or  disseise  tlie  tenait 
of  the  land  out  of  which  the  rent  is  issning,  whereof  he  is  seised  in  tail,  and  make  a  feoffment  with 
vrarranty,  that  these  acts  woric  no  discontinuance  of  the  intail,  for  nothing  passes  bnt  dnrin^  the  life 
of  the  tenant  in  tail,  which  is  lawful.  Co.  Lit.  327  b.  3  Co.  86  b.  Also  of  things  which  may  k 
transferred  without  the  notoriety  of  livery  of  seisin,  such  as  rents,  advowsons,  8^.  (which  lie  in  graot,) 
a  man  cannot  by  any  act  in  pats  forfeit  them.  Bac.  Abr*  GraDt8.-»See  farther,  as  to  the  nature  eS  i 
grmnt,  in  S  Bl.  Com.  517.    Vin.  Abr.  Grants  (A.  2.) 

was 
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OF  A  6RANT. 

was  not  charged  with  before;  and  some  to  pass  something 
out  of  him  to  the  grantee ;  and  some  tend  to  discharge  the 
grantee  of  something,  wherewith  he  was  charged  or 
chargeable  before,  and  whereof  he  is  now  hereby  dis* 
charged  (c). 

Hegolarlj  these  thinss  are  requisite  in  every  good  grant 
or  gift  1.  That  there  be  a  grantor,  donor»  4^.  and  thai 
he  be  a  person  able  to  grant,  and  not  disabled  by  any  lend 
or  natural  impediment.  2.  That  there  be  a  grantee,  do* 
nee,  4rc.  and  that  he  be  a  person  capable  of  the  thing 
granted,  and  not  disabled  to  receive  it  3.  That  there  b« 
a  thing  granted,  and  that  the  thing  be  such  a  thing  as  is 
grantable.  4.  That  it  be  granted  in  that  order  and  manner 
that  law  requireth :  as  where  the  thing  is  not  grantaUa 
without  deed  (d),  that  it  be  done  by  <bed.  And  if  it  be 
by  deed,  that  the  deed  hare  apt  words  to  describe  and  set 
forth  the  person  of  the  grantor  and  grantee,  and  thing 
granted,  4ro.  and  that  all  necessary  circumstances,  as  seal- 
ing, and  delivery,  and  livery  of  seisin  (e),  and  attornment 
where  it  is  needfal  (/),  be  observed.  6.  That  there  be  aa 
agreement  to,  and  acceptance  of,  the  grant  or  thing  grantr 
ea  by  him  to  whom  it  is  made :  and  for  default  in  ei&er  of 
these  particulars  a  grant  may  be  void.  In  uoquiremdo  rfr> 
rum  dommio  acUicei  qitod  dimatumes  turn  vaiaU  Ueet  $M 
VMept<B  nisi  stui  ferfecitB.  But  if  grants  be  very  ancient, 
and  the  things  granted  have  been  enjoyed  according  to  the 
grant  ever  since  the  making  of  it;  in  this  case  the  grant 
may  be  good,  notwithstanding  some  legal  defect  in  some  of 
these  particulars  (^). 

Corporations,  as  dean  and  chapter,  mayoi^aud  com- 
monalty, and  such  like,  regularly  can  neither  grant  lands, 
goods,  or  chattels,  but  it  must  be  by  deed.  Bui  the 
grantees  of  such  persons,  and  all  other  common  persons^ 
may  grant  or  give  any  thing  which  doth  lie  in  livery,  as 
manors,  houses,  lands,  and  such  like  things,  in  fee-simple, 
fee  tail,  for  life,  for  years,  or  at  will,  by  word  without 
deed  (A).  And  if  a  lease  be  made  of  any  such  thing  for 
life  or  years,  with  a  remainder  over  in  fee-simple,  fee  tail, 
or  for  life ;  it  is  good,  albeit  the  same  be  done  by  word 
without  any  deed  in  wiriting(i)» 
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(c)  See  accordingly,  i  Wood.  660.    Shop.  Law  of  Assur.  150. 

id)  Since  the  Statute  of  Frauds,  no  title  in  lands,  tenements,  or  hereditaments  can  be  granted  wilJb- 
0mi  a  wrUvigf  except  leases  not  exceeding  three  years. 

ie)  Of  tlungs  which  propertv  lie  in  grant,  there  can  be  no  livery  of  seisin. 

?/)  Attornment  is  now  rendered  nnnecenary  in  all  cases  by  the  act  of  4  Am.  c.  16.  s.  9. 

(jg)  Where  there  has  been  a  long  qoiet  possession,  grants  even  from  the  crown,  will  freqnentfy  be 

5n»amed.  Upon  the  subject  of  presuming  grants  and  conveyances,  see  the  cases  of  The  Mraor  of 
limgHmi  upim  HnU  v.  Thomas,  Cowp.  IDS,  EUridfe  ▼.  KaUt,  ib.  «14.  BidH  y.  Beard^  cited  S  Dumf. 
U  Eaafs  T.  R.  155.  Beck/wrd  v.  fVadt^  17  Ves.  87.  Htttory  v.  fVaUer^  IS  Vet.  «36.  and  England  r. 
Slmd^t  4  Domf.  Sc  East* sT.  R.  68S.  On  presummg  surrenders  of  terms  of  years,  see  D^e  t.  Svtmrnf 
7  I>nnif.  de  East's  T.  R.  S.  Doe  v.  Sia^y  %  Dumf.  de  East's  T.  R.  684.  and  see  Hiadett  ▼.  Wright^ 
Bam.  de  Aid.  710.  and  Doe  v.  Hilder^  ib.  78t.  But  see  Mr.  Siigdeie$  remarks  upon  these  two  cases. 
JjetX,  to  Mr.  Bidltr.  .     ^ 

(A)  Mot  since  the  statute  f  9  Car,  t.  c.  3,  for  preTention  of  frauds  and  perjnrieS|  except  in  the  case 
pf  leases  not  exceeding  the  term  of  three  years. 

(i)  See  the  last  note.  ^     , 

Such 
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OF  A  GRANT. 

Sacb  Uiingt  at  are  Mid  to  lie  in  great  end  not  in  Uvnr, 
generelly  oennot  be  gnmted  or  given,  had  or  taken,  with- 
ont  deed;  unless  it  be  in  some  speoial  eases (ik).  And 
therefore  rents  and  services,  and  sncb  like  things  which 
are  in  gross,  and  not  incident  to  some  other  thmg,  raaj 
not  be  granted  without  a  deed.  And  therefore  if  a  rent* 
charge  be  granted  unto  me  for  years,  I  may  not  grant  this 
rent  over  without  deed.  And  if  there  be  lord  and  tenant 
of  arable  land  by  fealty,  and  the  service  of  yielding  the 
tenth  sheaf  of  com  before  it  be  sowed ;  the  lord  cannot 
grant  this  service  for  *  years  without  deed.  But  if  a  rent, 
or  any  service  be  parcel  of,  or  incident  to,  a  manor,  or 
nny  oUier  thing  which  is  grantable  without  deed ;  in  this 
ease,  by  the  grant  of  the  principal  by  word,  this  thing 
May  pass,  as  .belonging  thereunto  withoot  any  deed(/). 
Also  rents  or  services  may  be  granted  upon  a  partition  by 
one  coparcener  to  another  without  deed  (m). 

A  reversion  cannot  be  granted  in  fee-simple,  fee  tafl,  for 
life,  or  years,  without  deed ;  unless  it  be  in  case  where  it 
is  parcel  of  a  manor.  But  a  reversion  may  be  granted 
upon  a  partition  by  one  coparcener  to  anotlier  without 
any  deed.  And  the  same  law  is  of  a  remainder.  And 
therefore  if  one  make  a  lease  for  Hfe  or  years  to  one,  the 
remainder  in  fee-simple,  fee  tail,  or  for  life,  to  another 
without  deed,  howsoever  this  be  a  good  remainder  in  the 
first  creation  without  deed,  yet  this  remainder  cannot  be 
granted  over  without  deed  (n). 

A  parsonage  or  rectory,  albeit  it  consist  of  nothing  but 
tithes,  and  the  like,  besides  the  church  and  church-yard, 
and  it  hath  no  honse  nor  glebe  belonging  to  it,  yet  may  be 
granted  without  deed  in  fee-simple,  for  hfe,  or  years :  and 
then  the  tithes  and  ofierings  will  pass  as  incident  (o).  But 
the  tithes  alone,  or  a  portion  of  tithes,  oblations,  mortuaries, 
or  obventions,  are  not  grantable  by  themselves  without 
deed.  And  therefore  a  lease  parol  of  tithes,  albeit  it  be 
but  for  years,  is  not  good.  And  if  the  parson  agree  with 
one  of  his  parishioners,  that  he  shall  have  his  own  tithes; 
this  is  not  a  good  grant  of  the  tithes,  neither  may  it  be 
pleaded  or  used  so ;  but  perhaps  by  wav  of  agreement  a 
parishioner  may  retain  his  tithes.  And  if  a  lessee  for 
years  of  tithes  will  grant  it  over  to  another  at  will  only,  it 
cannot  be  done  without  deed,  m  was  held  by  Baron  ilen- 
ham,  2  Car.  at  Sarum  assises.    And  yet  it  is  held  that  a 

£  arson  mav  grant  his  tithes  from  year  to  ;|^ear  to  him  that 
I  to  pay  uem  without  any  deed,  but  this  is  by  way  of  re- 
tainer (/»)•  But  this  grant  or  agreement  must  be  made  to 
and  witii  the  party  himself  that  is  to  pay  die  tithe,  and  not 
with  another:  neither  can  this  interest  be  assigned,  or  a 
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Co.  taper  lit 
49.  Dier,l99. 
Perk,  sect  61, 
en,  63.    Bra. 
Grant,  59. 


Perk.  tfct. 
61. 

Dier,  174. 
Plow.  4SS. 
Bro.  Gnnc, 
104. 


15  H.  r.  a. 

16  H.  7.  S. 
19  H.  S.  It. 

SI  H.  6. 4S. 


All 

agreed  16  EL 

B.R. 


Micb.  •  Ju. 
Dr.  Leof- 

wortii% 


i^iritp. 


(It)  Becaiwe  of  things  whicb  lie  In  grant,  no  poseeuton  can  be  delivered ;  and  tbey  are  not  liln  cor- 
poreal inheritances,  which  pass  by  livery  -,  and  therefore  to  supply  the  place  of  that  netoriety  frtdck 
arises  from  livery,  a  deed  is  necessary. 

(I)   Not  since  the  Statute  of  Frauds. 

(m)  Not,  it  is  presumed,  since  the  Statute  of  Frauds. 

(a)  A  deed-or  writing  noif  necessaiy  in  all  the  above  cases.    See  S9  Cor.  f.  c.  3. 

(•)  See  the  last  note. 

[p)  See  the  Chapter  en  Leases,  on  the  subject  of  Leases  of  Tithes. 

stranger 
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stranger  take  advantage  of  it»  as  hath  been  agreed  in  the 

case  of  Bawkei  and  Brafield,  Pasch,  %Jae.  B.  R. 

91  Ed.  5. 38.         An  advowaon  in  gross  cannot  be  granted  without  deed ; 

i>'  ^*f9  ^'o     y^^  ^^  grantee  of  the  grantee  of  an  advoireon  is  to  shew 

Cof'i.  1.  ^  *     ^^  ^^^  deeds.    Bnt  an  adrowson  is  grantable  upon  a 

partition  between  ooparoeners  without  di^d.    And  an  ad- 
▼owson  incident  to  a  manor,  or  piece  of  land,  is  grantable 
Plow.  i5o.       wtth  the  manor  or  land  without  any  deed  (9).    The  next 
9  Ed.  4. 47*      sYoidance  to  a  chorch  is  not  grantable  without  deed  (r). 
Perk.  sect.  61.      Common  of  pasture,  of  estovers,  turbary,  fishing,  ^e.  Common  of 

cannot  be  granted  in  fee-simple,  fee  tail,  for  life,  or  years,  pasture,  &c, 
unless  it  be  in  case  of  partition,  or  of  appendancy  as  in- 
cident to  some  corporeal  thing,  ^.without  aeed.  And  there*  •  p.  231. 
fore  if  a  man  grant  by  word  of  mouth  to  me  common  for 
twenty-  beasts  in  his  manor ;  this  is  not  good.  Neither,  if 
it  be  granted  to  me  by  deed,  may  I  grant  this  oyer  to  an- 
other without  deed.  But  if  a  man  have  conmion  of  pasture 
appendant  or  appurtenant  to  his  land ;  in  this  case  he  may 
grant  his  land  with  the  common  appendant  by  word  only 
15  H.  7.  8.        without  any  deed{«).  Franchises,  as  fairs,  markets,  courts,  Fnmchiset, 

warrens,   and  the  like,   or  the  profits  thereof,  are  not  and  such  like 
grantable  without  deed.     But  it  seems  a  hundred  is  grant-  •  ^iop* 
able  without  deed ;  for  that  is  hberum  tenementum  (f)*    The 
profits  of  a  mill,  county,  ferry,  oorody,  or  the  like,  are 
not  grantable  without  deed. 
6  H.  7.  9.  Things  in  action,  as  a  right  or  tide  of  action  that  doth  Thingi  in  mt» 

Dier,9i.  126.  only  depend  in  action,  and  things  of  that  nature,  as  rights  tj^^l"?^ 
?6***  *     "     *^^  titles  of  entry  to  any  real  or  personal  thing,  are  not  ^^^  "^ 

grantable  at  all,  but  by  way  of  release  to  the  tenant  of  the 
land,  fyc.  by  which  means  it  may  be  extinguished :  but  this 
may  not  be  neither  without  deed.  And  therefore  if  a  mm 
take  my  goods  as  a  trespasser,  or  I  deliver  him  my  goods 
to  keep,  and  after  I  will  give  Uiese  goods  to  him ;  I  cannot 
do  this  without  deed. 
Dier,  281.  An  election,  condition,  corenant,  assent,  licence,  or  li- 

berty, cannot  be  created  and  annexed  to  an  estate  of  in- 
heritance or  freehold  without  deed. 
Ca.  9.  9.  A  privilege  to  hold  land  for  life  without  impeachment  of  Offices. 

waste  is  not  grantable  without  deed.     Offices  for  the  most 
part  are  not  grantable  without  deed.    And  yet  some  in- 
ferior offices,  as  stewardships,  bailiwicks,  and  the  like,  are ; 
for  such  officers  a  lord  of  a  manor  may  retain  by  word 
without  deed. 
Perk.  sect.  57.      Most  chattels  real  and  personal  may  be  given  and  grant-  Chattelsr 
60.    Bro.         e(j  without  deed.    And  therefore  if  a  man  by  word  of 
37u"^5H.T.*    mouth  grant,  give,  or  seH  me  his  lease  for  years  (u),  the 
35^  35.  wardship  of  body  and  land,  or  the  wardship  of  land  that 

Plow.  150.       he  hath  by  reason  of  a  tenure  by  knight's  service,  or  by 

grant  from  the  king,  or  grsint  or  sell,  me  the  trees  standing 

(9)  A  deed  now  necessarv  in  the  above  cases. 

<r)  See  accordingly  in  C;ro.  £Iiz.  163.  Cvi»pt?9  Mse.  Lomg  and  Hemmmg'9  eatBy  l  Lton.  SOT.  Co. 
lit.  339. 334.  and  Whutler'*  com^  10  Co.  63.  see  more  amply  how  an  advowson  shall  be  granted,  hi 
Com.  Dig.  Advowson  (C.  1.) 

(f )  See  the  Statute  of  Fraods,  S9  Cor.  S.  e.  3. 

O)  flee  the  Statute  of  Frauds. 

(«>  A  lease  is  not  assignable  without  a  writing,  signed  by  the  parties,  sioee  tiie  Statute  of  Frands, 
#9  i7«f«  f*  e.  3 ;.  and  see  Qiuen  v.  Gmldtrd^  3  Sail.  171  • 

upon 
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upon  his  groiiiid»  the  corn  growing  upon  his  land,  his 
horse^  sword,  plate,  or  other  household  staff;  this  is  a 
'  good  grant  or  gift    But  the  wardship  of  the  body  of  an 
heir  onlj  cannot  be  granted  without  deed.    So  a  next  pre- 
sentation cannot  be  granted  without  deed  (w). 
IVlMtbytbe         If  one  grant  his  roTersion  of  land  to  one,  and  by  the  Plow.  540. 
sMue  deed.       nmt  deed  granteth  a  rent  out  of  the  same  land  to  another, 

and  delivereth  the  deed  to  both  of  them  at  one  time ;  this 
is  good»  and  shall  enure  first  as  a  grant  of  the  rent  to  one, 
and  then  as  a  grant  of  the  reversion  to  the  other. 

If  one  convey  land  to  another,  and  the  grantee  by  the.  Dier  6. 
same  deed  doth  grant  a  rent  or  common  to  tae  grantor  out 
of  the  same  land  conveyed ;  this  b  as  good  as  if  it  were  by 
Miother  deed. 
P.  232.        'Dedi  ^  comeead  be  the  most  apt  words  for  all  kind  of 
By  wfast  words  fS^^^^*  7^^  it  may  be  by  other  words,  and  the  grant  as 
or  gnat.  good  as  by  those  words  (or). 

The  best  way  in  grants  is  to  grant  by  words  in  the  pre-  35  H.  6.  %u 
tent  sense  as  well  as  in  the  preterperfect  tense.  But  a  grant 
by  words  of  the  preterperfect  tense    only,    as  by  Dedi 
9f  eonMem  only,  without  words  of  the  present  tense  is 
good(y). 
f.  In  respect        Touching  this  part  two  things  are  requisite:  1.  That  See FcoffineBt 
of  the  persoo     the  grantor  be  a  person   able.     2.   That,  if  the  grant  «"« 9.  ^^aah. 
l^^KJ"***''  be  by  deed,  he  be  sufficiently  described    and  set  forth,  t  **^-'«^- 
t!^i^      either  by  his  proper  names  or  ebe  by  some  other  mat^  ^' 
bim.    And       ter  of  distinction.    Note,  therefore,  that  whosoever  may 
who  may  be  a    be  a  feoffor,  may  be  a  grantor.    And  any,  natural,  poli- 
Ijrantor.    And  ||^^  ^j,  corporate  body,  (not  prohibited  by  law,  as  monk, 

friar,  woman  covert,  infant,  and  such  like)  may  be  ag^n- 
tor,  donor,  ^c.    And  the  grants  of  such  person,  wiU  be 
good. 
AUea.  An  alien  may,  and  is  able  to  grant  or  give  any  thing 

that  he  is  capable  to  have  or  take  by  grant  or  gift  (z). 

(»)  See  accocdiDgly,  Wood.  66f ;  and  see  u  to  a  grant  of  the  next  presentation,  Oom.  Dig.  Con- 
dition (O.  S.) 

{x)  The  words  dedt  or  coivcctsi,  may  amonnt  to  a  grant,  a  feoifinent,  a  gift,  a  lease,  a  release,  a 
confirmation,  a  surrender,  i^c.  and  it  is  in  the  election  of  the  party  to  use  to  which  of  these  porposcs 
he  wiU.  Co.  Lit.  SOI.  h.  That  formal  words  are  not  necessary  on  a  grant,  see  Covealry  ▼.  Cseaifry, 
and  WUkiwm  t.  IVokhmt,  8  Wils.  Kep.  75. ;  and  in  the  case  of  Shore  v.  PtiOtt  5  Dnmf.  &  East's 
T.  R.  124.  it  was  laid  down  that  the  words  UmU  amd  aypoiui  might  operate  as  words  of  grant,  and 
pass  a  reversion. 

(«)  In  many  cases  the  law  creates  a  good  grant  without  express  words ;  because  it  is  die  design  of 
the  law  to  render  all  contracts  binding  and  eifectnai,  so  far  as  the  intention  of  the  parties  may  he  gp- 
thered  from  the  deed ;  and  snch  interpretation  is  niade  strrmgest  against  tlM  grantor,  beeaoae  lie  is 
presumed  to  receive  a  valuable  consideratioa  for  what  he  parts  with,  f  RolL  Abr.  56.  Bac  Abr. 
Grants  (F.)  See  further  by  what  words  grants  may  he  made,  or  what  may  be  said  to  araonat  to  a 
grmty  in  Vin.  Abr.  Grants  (H.  7.) 

(2)  An  alien  may  purchase  any  thing  but  can  htid  noihing  except  a  lease  for  years  of  a  hone  ibr 
convenience  of  merefaandiie ;  all  other  purchases  (when  found  by  inquest  of  office)  being  foifeitied  ti 
the  king;  and  if  the  alien  grants  or  conveys  away  the  lands,  the  king  has  the  saaie  right  to  th 
against  the  arantee,  that  he  had  as  against  the  alien.  An  alien  is  not  capable  of  inlieriting  or 
mnthiji  by  <KScent;  but  if  he  be  made  deniien,  the  issue  which  he  hatli  afterwards  shall  be  b  . 
him,  Co.  lit.  S.  8.— The  law  will  not  give  an  alien  the  benefit  of  taking  bv  act  of  law ;  as  hj  desceat, 
cartesy,  dower,  or  guardianship,  because  he  cannot  keep  it ;  ^  /ex  nikUfiuitfnutra,  Per  amU^  CB. 
1  Vent.  417«*-Alienatioh  to  an  alien  is  a  eanse  of  forfeiture  to  the  crown  of  the  lands  so  alienated. 
9  Bl.  Com.  S74.  See  more  fully,  as  to  the  law  respecting  the  capaci^  of  an  alien  to  acqjaire  or  coa- 
vey  property,  in  the  notes  to  the  I3th  edit.  Co.  Lit.  S.  8.  49.  Vm.  Abr.  Alien  (A.)  ^  Com.0ig.  Afin 
^C.)  and  fc^e  sapra,  page  96,^  QOte(i). 

A  persoa 
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* 
Peric.  Met.  t6.      A  person  attainted  of  treason  or  felony  may  giTe  or  Pcnon  attaiot 
^eth.  9.        grant  nis  land;  and  this  is^good  against  all  others  brides  or  outlawed. 
Kanb.  6.  the  king,  and  the  lord  of  whom  his  land  is  held.    And  he 

may  grant  or  give  hb  goods  to  relieve  himself  in  prison ; 

and  this  will  m  good  against  all  others,  and  the  king  and 

lord  also.    A  person  outlawed  in  a  personal  action  may  . 

give  or  grant  us  goods  or  chattels;  and  the  gift  or  grant 

will  be  good  against  all  others  but  the  king  (a). 
€:«.  super  lit       The  queen  may  without  the  agreement  of  the  kin|^  make  Woman  co- 
3.  Perk.  sect,  grants,  gifts,  Sfe.  oi  her  lands  or  goods  (6),  but  another  vwrt. 

ch  ^'  ^NttmlT  ^^^^^  ^^^  ^^^  ^  husband  cannot  give  or  grant  her  lands 
e.     ■  *  or  goods  without  her  husband's  consent,  unless  it  be  in 

some  special  cases.  And  albeit  she  do  recite  by  the  deed 
that  she  is  sole  and  not  covert,  yet  this  will  not  help.  And 
if  the  case  be  so,  that  by  agreement  between  her  and  her 
husband,  there  be  a  certain  portion  of  her  husband's 
lands  or  goods  allotted  unto  her  to  dispose  o£,  and  ma- 
nage at  her  pleasure,  yet  she  alone  without  her  husband 
can  make  no  good  grant  or  gift  of  any  part  of  these  lands 
or  goods  (c).  But  if  she  grant  any  thing  by  fino»  and  the 
husband  do  not  avoid  it  during  the  coverture ;  Uiis  grant 
will  bind  her  after  his  death  (d).  And  if  she  make  a  gift 
or  grant  of  her  husband's  goods,  it  is  thought  this  is  not 
good  until  her  husband  agree  to  it  (e). 
^  ^^'  ^^  infant  cannot  make  any  gift  or  grant,  ^r^^.  that  is. 

i4S'  aectil  S^®^'  ^^^  ^^  special  cases;  for  if  he  maketh  any  grant  or 
iSj  14. 19.  '  &^^  that  taketh  effect  by  the  delivery  of  the  deed  only,  as 
7  H.  4.  5.  if  he  grant  a  rent-charge  out  of  his  land,  or  make  a  feoff- 
ee chap.  «.  ment  with  a  letter  6{  attorney  to  give  livery  of  seisin,  or 
Numb.  6.         gj^^  ^y  ggjj  jjjg  iiQrg^^  gnd  ^Q  buyer  or  donee  take  him 

himself;  these  are  void  ab  imtio.  And  if  the  grant,  or 
gift  take  effect  by  the  delivery  of  his  own  hand,  as  if  he 
*make  a  feoffment  and  give  livery  of  seisin  himself,  or  *p,233. 
sell  a  horse  and  deliver  him  with  his  own  hands ;  this  is 
'  voidable  by  the  infant  himself,  or  others  that  shall  have 
his  right,  ^c.  if).  But  if  an  infant  grant  any  thing  bjr 
fine ;  this  must  be  avoided  during  his  minority,  or  else  it 
cannot  be  avoided  at  all  {g). 

\ 

{u)  Persons  attainted  of  treason  or  felony  are  incapable  of  conveying,  after  the  offences  conmiitledy 
inrovided  attainder  follows.  Co.  Lit.  42.— See  more  amply  as  to  the  consequences  of  attaipder  or  ou^ 
lawry,  wiih  respect  to  the  forfeiture  of  the  lands  of  persons  attainted  or  outlawed,  and  how  iar  and 
in  what  eases  grants  made  by  them  are  effectual,  Bac.  Abr.  Forfeitnre(A.)  Ondawry(D.)  Coai. 
Dig.  Forfeiture  (B.  ].)  Utlagary  (D.)  Bac.  Use  of  the  Law,  43.  1  WUs.  Rep.  part  %,  page  S19. 
i  Bl.  Com.  S20.    Vin.  Abr.  Atteinder  (B.)    Forfeiture  f P.) 

(6)  The  queen  consort  is  of  ability  to  purchase  lanos,  and  to  convey  them,  to  makes  Icaiea,  to 
grant  copyholds,  and  to  do  other  acts  of  ownership,  without  the  concurrence  of  her  lord;  a  very 
ancient  privilege  and  which  no  other  married  woman  has.  See  1  Bl.  Com.  SIB.  15th  edit,  and  farther 
in  Co.  Lit  133.  a. 

(c)  By  means  of  a  power  over  a  nae  she  may  convey  lands.  See  Treatise  on  Ifarriage  Settlements^ 
page  334. 

(</)  See  supra,  page  7,  note  (w). 

(«)  As  to  grants  by  feme  coverts,  see  more  amply  In  JIae.  Abr.  Oranti  (A.  4.)  Baron  and  Feme(L) 
Com.  Dig.  Baron  and  Feme  (P.)  (Q). 

(/)  A  conveyance  by  lease  or  release  made  by  an  infiint  who  was  seised  of  the  legal  estate  under  a 
mertgase  in  fee,  vras  held  to  bind  the  infant  Zauck  ▼.  PanoM,  3  Bnrr.  1794.  The  authority  how- 
ever of  this  case  Is  not  gener^ly  acquiesced  in,  and  it  is  conceived  it  is  a  decision  which  cannot  be 
supported  on  principle.  But  see  — ^—  y.  Handcoekf  17  Ves.  384.  where  it  was  laid  down  tint  if 
nn  infant  made  a  voutable  conveyance  in  a  case  where  he  wonld  have  been  bound  to  convey  if  of  ago. 
Hast  there  equity  would  restrain  bun  from  setting  it  aside* 

(ig)  See  supra,  page  7,  note  (n). 
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OP  A  GRANT. 

All  grants  that  are  made  by  duress,  are  roidable  by  fhe 
parties  themselves  that  make  it  or  others  that  have  their 
estates,  ^-c.  But  if  it  be  done  by  fine,  it  is  good  and  nn- 
avoidable  (A). 

All  gifts,  grants,  SfC.  made  by  deed  in  the  country  by 
those  that  are  non  Mnce  memoria  are  good  against  them- 
selves, but  voidable  by  those  that  are  their  heirs,  execu- 
tors, or  have  their  estate.  Bnt  if  it  be  by  fine  it  is  good 
and  unavoidable. 

A  man  that  is  bom  dumb,  or  dumb  and  deaf,  if  he  have 
understanding,  may  by  delivery  of  the  deed  and  making  of 
signs  make  a  good  grant,  gift,  4'C.  But  a  man  that  is  bom 
deaf,  dumb,  and  blind  cannot  (i). 

A  bastard  may  give  or  grant  as  well  as  any  other  man, 
after  he  hath  gotten  a  name  by  reputation. 

A  parson  may  grant  any  thing  belonging  to  his  parson- 
age for  no  longer  time  than  for  his  own  life,  and  therein 
likewise  but  during  his  residency,  albeit  he  have  the  con- 
sent of  the  patron  and  ordinary. 

Neither  the  head  without  the  members  of  a  corporation, 
nor  the  members  without  the  head,  as  dean  without  the 
chapter,  or  chapter  without  the  dean,  may  give  or  grant 
any  of  the  lands  belonging  to  their  corporation. 

One  executor  or  administrator  may  give  or  sell  any  of 
the  goods  of  the  deceased ;  and  this  is  good  to  bind  all  the 
rest  (A). 

What  grants  ecclesiastical  persons  may  make  of  their 
eeelesiastical  lands ;  husbands  of  the  lands  of  their  wives ; 
and  tenants  in  tail  of  their  lands  intailed.     See  in  Lease. 

The  name  of  the  persons  in  grants  is  set  down  only  to 
distinguish  persons,  and  to  make  the  person  intended  cer- 
tain: and  therefore  howsoeverlt  be  best  and  most  safe  to 
describe  the  person  by  his  true  and  proper  name  of  bap- 
tism, and  also  by  his  simame,  and  if  it  be  a  corporation 
by  the  true  name  whereby  the  corporation  is  made,  yet 
mistakes  in  this  case  unless  they  be  very  gross,  will  not 
make  void  the  grant.  Nihil  facit  error  nominis  cum  de 
corpcre  constat.  And  therefore  if  one  that  is  a  bastard 
hath  gotten  a  name  by  reputation  in  the  place  where  he 
doth  five,  or  another  man  hath  gotten  another  by  common 
esteem  than  his  own  right  name,  or  is  usually  called  by 
another  name  than  his  true  name  in  the  place  where  he 
lives,  in  these  cases  they  may  grant  by  this  name,  and  the 
grant  is  good.  And  if  a  man  be  baptized  by  one  name, 
and  after  be  confirmed  by  another;  some  have  said  he  may 
grant  by  either  *  of  these  names.  Sed  Quere,    And  if  John 


tHAP.XlT. 
Perk.  stctl€. 


Co.iS3,lf4. 
See  cap.  S. 
Nmnb.  6. 


Perk.  Mct.  13. 


Perk,  sect  S6. 
See 


Perk.  sect.  31, 
SS,  33. 


See  EiecB- 
ton. 


Co.  6.  69.  in- 
per  lit.  S. 


Perk,  sect  41. 
Co.  super  Lit 
3. 


Peik«  sect  39. 


(A)  But  aConrtof  Equity  would  consider  the  party  taking  under  such  fine  as  a  tmstee  for  ll» 
conusor,  and  direct  a  re-couveyaoce' 

(t)  See  Bae.  Abr.  Granto  (A.  5.)  ^ 

(fc)  If  a  man  appoints  several  executors,  they  are  esteemed  in  law  but  as  one  person,  repr^seotiAK 
<be  testator;  and  therefore  tbe  acts  done  by  any  one  of  them,  which  relate  either  to  the  delifcry, 
gifr,  sale,  payment,  possession,  or  release,  of  the  testator's  coods,  are  deemed  the  acts  of  idl ;  for 
they  nave  a  joint  andentire  anthority  over  the  whole.  (Godolph.  Orp.  L^.  134.  1  RoIL  Ahr.  «*. 
Went.  Off.  of  Ex.  95.  And  see  farther,  post,  in  the  chapter  on  Testaments.)  But  it  is  not  so  witii 
respect  to  administrators,  for  the  act  of  one  is  not  binding  upon  the  others.  See  Tb/irr's  Ezecotoif 
and  Adiiunistiators,  page  3f  4. 
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Co.  Bvper  lit.    at  Stile  grant  bj  the  name  of  Wittiam  at  Stile ;  tliia  grant 
5.   Fiu.  is  good.    Et  tic  de  simUilmi.    And  these  grants  are  good 

Perk^'ae Jtk  4f    ^^P^^^^^l J»  when  there  is  some  other  addition  to  make  it 
more  certain;  as  when  a  Duke,  Marqness,  Earl,  or  Bi- 
'     shop  grant  by  their  names  of  honour  or  dignitji  and  grant 
without  any  name*  or  with  a  false  name  of  baptism ;  as 
when  the  Duke  of  Suffolk  by  the  name  of  the  Duke  of 
Suffolk,  without  any  more  words,  or  by  the  name  of  WU- 
liam  Duke  of  Suffolk,  when  his  name  is  Jokn,  or  the  Bi-* 
shop  of  Norwick  grant  so ;  these  are  good  grants,  because 
there  is  but  one  such  Duke,  and  one  such  Bishop,  within 
the  kingdom.   So  if  a  Dean  and  Chapter,  Mayor  and  Com- 
monalty, grant  by  the  name  of  their  corporation  without 
Perk.  sect.  40.  any  addition  of  christian  or  sirname ;  it  is  good.    And  es- 
pecially then  also  are  these  grants  good,  when  the  true 
nahie  doth  appear  in  some  other  part  of  the  deed.    As 
when  John  at  Stile  reciteth  by  his  deed  that  his  name  is 
Jokn  at  Stile,  and  by  the  same  deed  doth  grant  by  the 
name  of  Thomm  at  StUe.    Or  Alice  at  Stile  recitihg  by  her 
deed  that  she  is  a  feme  covert,  when  in  truth  she  is  sole, 
d  H.  6.  26.        But  if  an  ordinary  man  grant  by  his  sirname  only  without 
Perk.  sect.  38.  ^^y  name  of  baptism,  or  by  his  name  of  baptism  without 

any  sirname  at  all ;  in  these,  and  such  like  cases,  for  the 

most  part  the  grant  will  be  void  for  incertainty ;  unless 

there  be  some  other  matter  in  the  deed  to  help  it,  or  some 

matter  done  ex  post  facto  to  supply  it :  for  in  some  cases 

where  the  thing  granted  doth  lie  in  livery,  such  a  mistake 

or  incertainty  in  the  grant  may  be  holpen  by  the  livery  of 

Co.  6.  65. 10.    seisin  upon  the  deed  afterwards.    And  so  also  it  is  in  the 

Its.  11. 19.      names  of  corporations ;  for  if  the  variance  and  mistake  by 

io^i«4?'         omission  or  alteration  be  only,  in  some  small  matter,  so  as 

it  is  literal  and  verbal  only,  the  grant  will  not  be  hurt  by 
it.  Bnt  if  the  mistake  or  omission  be  in  the  substance  of 
the  name ;  the  grant  may  be  void  by  it  And  therefore  if 
Decanu9  4*  cajAtulum  eccledce  catked*  sancta  4*  indwid.  Trin» 
CaerliL  grant  by  the  name  of  Decamu  ecdeei^B  eathed* 
MHctte  Trin.  in  CaerliL  Sftotum  capitulum  eccleria  predict: 
tliis  is  good  :  Et  sic  de  iimiHlnu :  for  if  the  sense  doth  still 
remain  either  expressly,  or  by  necessary  implication;  and 
the  description  be  such,  as  doth  import  a  sufficient  and 
certain  demonstration  of  the  true  name  of  the  corporation 
according  to  the  foundation  thereof,  it  sufficeth.  But  if 
9Siy  of  the  substance  or  essence  of  the  name  be  omitted, 
contra.  And  therefore  if  a  corporation  incorporate  by  the 
name  of  Preponti  Sf  collegii  regalie  coU,  heatm  Marue  de 
Eaton  juxta  Windsor  grant  by  the  name  of  Prep.  Sf  socio^ 
rum  Colleg,  regalis  de  Eaton,  8fc.  leaving  out  Collegium  et 
beatcB  Maria  ;  this  grant  is  void  (Z). 
^ir'p.'rk!''  Touching  thi8  part  three  tibings  are  requisite.  1- That  ^ '['^•^^^ 
sect.  4S.  See  the  grantee  be  a  person  capable,  t.  e.  that  he  be  a  person  andtheiianiiog 
ioFeoffmenty    in  being  at  the  time  of  the  grant  made,  and  not  disabled  of  him.    And 


(I)  The  wordt  ^  heata  Maru^  are  not  mentioned  in  10  Co.  1S4.  to  have  been  omitted ;  but  the  omis- 
ion  of  these  words,  as  well  as  of  the  word  *'  collegium**  is  mentioned  in  Diir  150. 

z  by 
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OF  A  GRANT. 

by  anj  legal  *  impediment  to  take  by  the  grant.    2.  That 
if  the  grant  be  by  deed,  the  grantee  be  sufficiently  named, 
or  at  die  leaat  set  forth  and  distinguished  by  some  circum- 
stantial matter,  and  that  he  be  so  named  or  described  as 
that  he  may  be  capable  by  that  name  whereby  he  is  set 
forth.    3.  That  he  himself,  and  not  a  stranger,  do  take  by 
the  same  grant    Note  therefore,  that  all  natural  and  po- 
litic or  corporate  bodies  that  are  not  disabled  by  law  may 
be  grantees.    And  all  persons  that  may  be  grantors  may 
be  grantees:  and  some  others  that  cannot  grant  or  give 
yet  may  take  or  receive.    And  a  grant  made  to  one,  two, 
three,  or  twenty  auch  persons  is  good,    A  grant  of  land, 
or  rent  in  possession,  to  the  right  heirs  of  /.  &  /•  &  be- 
ing then  living,  isToid;  for  there  neither  is,  nor  can  be, 
any  such  person  t»  rerum  natnra ;  for  no  man  can  be  an 
heir  to  another  that  is  living.    But  such  a  grant  to  one*  in 
remainder  is  good,  if  so  be  that  /.  S,  die  before  the  parti- 
cular estate  end,  and  before  the  remainder  happen.    So  if 
a  grant  be  to  him  or  her  that  shall  be  the  first  child  of  LS. 
and  he  have  no  child  at  the  time  of  the  grant,  this  is 
void  (m).     So  if  a  grant  be  made  to  the  wife  or  child  of 
/.  S.  when  there  is  none  such,  it  is  void.    As  if  a  grant  be 
to  /.  S.  and  to  his  first  born  son,  or  to  /.  S,  and  her  that 
shall  be  his  wife,  and  he  hath  at  the  time  of  the  grant  nei- 
ther wife  nor  son :  in  these  cases,  the  grant  is  void  as  to 
the  wife  and  son,  and  /.  S.  shall  have  all  by  the  grant  (»). 

An  alien  may  be  a  grantee ;  but  if  any  thing  be  granted 
unto  him  whereof  he  is  incapable,  as  any  estate  of  lands 
in  fee  simple  for  life,  or  years^  he  cannot  hold  it,  but  the 
king  will  have  it  from  him. 

A  person  attainted  of  treason  or  felony,  before  or  after 
attainder  may  be  a  grantee ;  but  he  cannot  hold  the  thing 
grafted ;  for  if  the  king  or  lord  will,  he  may  have  it  from 
him.  So  also  persons  outlawed  in  personsd  actions  may 
be  grantees  of  lands,  or  goods ;  but  the  king  wiQ  have  the 
profits  of  the  lands  and  property  of  the  goods. 

A  woman  covert  maybe  a  grantee;  but  her  husband 
may  by  his  disagreement  avoid  the  grant.  And  yet  if  he 
do  not  avoid  it  in  his  life-time,  the  grant  will  be  good : 
and  he  that  will  have  the  grant  to  be  void,  must  shew  that 
the  husband  did  disagree  to  it. 

An  infant  may  be  a  grantee,  for  this  is  presumed  to  be 
.  for  his  advantage.    And  yet  at  his  full  age  he  may  agree 


CHAT.  Xlh 

capi  9.  Kavb. 
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Co.  1. 101. 
Perk.iectdiL 
54.  Co.f.5l. 


Co.  rapcr  lit 


Co.  super  lit 
«.  Perk.  tecL 
48. 
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X. 


Perk.  srcL  4, 
Co.  super  Lit 
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i; 


r«)  If  it  was  supported  by  an  estate  of  freehold  it  would  be  good. 

[»)  But  if  the  graot  was  to  f.  S.  for  life,  with  remainder  to  bis  first  bom  son  or  to  hit  wife,  in  ndia 
case  the  remainder  to  the  son  or  the  wife  would  be  good  as  contingent  remainders,  and  would  take  fM 
(if  not  destroyed,  supposing  there  were  no  trastees  to  preserve  them)  upon  the  marriage  of  /.  &or  tbe 
birth  of  his  first  born  son.  Formerly  a  child  to  whom  a  contingent  remainder  was  limited,  could  oottsi* 
such  contingent  remainder,  unless  he  was  bom  in  his  parent's  life-time,  or  unless  an  estate  was  Sailed 
to  trustees,  after  the  parent's  decease,  to  preserve  the  contingent  remainder  to  such  after-bon  sat 
But  now  by  the  stat.  10  and  11  mil.  S.  c.  16.  posthumous  children  are  enabled  to  take  coDtingeatw 
mamders  in  the  same  manner  as  if  they  had  been  born  in  their  father's  life-time,  altfaou^  thaj 
should  be  no  estate  limited  to  trustee^  after  the  decease  of  the  father,  to  preserve  the  coatiagesti^ 
mamder  tosnch  after-bora  children.  Thia  act  has  therefore  rendered  such  a  limitation  to  tnBtta 
no  longer  necessary.  See  further  bow  far  the  Uiw  reganls  and  takes  notice  of  infants  m  «a6«  * 
MifTtf,  1  Bl.  Com.  (15th  edit.)  130.  vol.  ii.  169.  Bac.  Abr.  Infancy  (C.)— Fearne  on  Coot.  ReB.5<li| 
SSb.  and  see  Treatise  on  Marriage  Settlements,  page  262,  note(s).  i 
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to;  it  or  avoid  it,  perfect  it,  or  disagree  to  it,  and  without 

any  cause  shewed. 
Co.  Idem.  A  man  mm  sana:  memoruB  may  be  a  grantee  as  well  as  Men  turn  nana 

any  other  man,  and  it  seems  these  grants  cannot  be  after-  mtmoria, 

wards  avoided.    But  suoh  men  may  not  be  grantees  of 

offices  of  trust  and  such  like  things. 
Co.  Idem.  ^  bastard,   persons    deformed   having  human  shape,  Bastard. 

lepers,  and  such  like,  may  be  grantees  of  lands  or  goods, 

^c.  as  other  men  may  be  (o). 
Co.  Idem.  An  hermaphrodite  may  be  a  grantee  according  to  the  Heramphro* 

most  prevailing  sex.  <^^®' 

•  Co.  super  Lit.      A    clerk  convict,  and  a  man  imprisoned,  may  be  a        p.  236. 
S.  Perk.«ect.  grantee  as  well  as  any  other.     And  so  also  may  a  villain    d^rk  convict. 
^*  of  the  king  or  of  a  common  person ;  but  he  cannot  retain   Villains. 

the  thing  granted,  for  the  king  or  lord  may  have  it  from 

him  if  he  will.    But  monks,  friars,  and  such  like  persons, 

cannot  be  grantees,  for  they  are  utterly  disabled  (p). 

(o)  See  further  in  what  cases  bastards  shaU  take  by  grant  or  devise  in  Vin.  Abr.  Bastard  (P.)  Com. 
Dig.  Bajitard  (E.) 

( p)  Till  the  18th  year  of  the  late  rei^ni,  persons  professing  the  Roman  CatboUc  religion,  were, 
by  Stat.  It  and  vz  PVUliam  3.  c.  4.  s.  4.  disabled  to  purchase  lauds,  rents,  or  hereditaments;  and  all 
estates  made  to  tlieir  use  or  in  tmst  for  them  were  declared  void.— >By  an  act  however  of  18  Gto,  S. 
c.  60.  several  parts  of  tlie  stat.  of  11  and  12  WUL  3.  are  repealed,  and  amongst  other  parts,  so  much 
thereof*  as  disables  persons  educated  in  the  popish  religion,  or  professing  the  same,  under  the  circum- 
'*  stances  therein  mentioned,  to  inherit  or  take  by  descent,  devise  or  limitation,  in  posscission,  re- 
^  version,  or  remainder,  any  lands,  tenements,  or  hereditaments,  within  the  kingdom  of  Englamd^ 
^  dominion  of  fVaUs,  and  town  of  Berwick  upon  Tweedy  and  gives  to  the  next  of  kin,  being  a  Pro- 
**  testant,  a  right  to  have  and  enjoy  such  lands,  tenements,  and  hereditaments,  and  also  so  much 
**  tliercof  as  disables  Papists  from  purchasing  lands  in  England  or  Walesy  and  as  makes  voidaU  estates^ 
**  tenements,  6cc,  for  their  benefit."  But  to  give  Roman  Catholics  the  benefit  of  the  act  of  G«o.  3. 
they  must  take  the  oath  prescribed  by  the  act,  within  the  period  mentioned  in  it.  The  act  of  WiU,  3. 
is  therefore  only  provisionally  repealed. 

Notwithstanduig  the  act  of  H'iU.  3.,  it  was  not  unusnal  for  Roman  Catholics  to  make  purchases  of 
lands,  and  in  order  to  enable  them  to  sell  such  lands  as  they  had  either  purchased  or  acquired  by 
descent,  Sec,  the  act  of  3  Geo*  i.  c.  18.  was  passed  ;  which  enacts,  that  sales  by  Papists  to  Protestant 
purchasers,  should  not  be  impeached  by  reason  of  any  disability  in  the  vendor,  or  any  person  under 
whom  be  claimed,  unless  the  person  taking  advantage  of  mch  disability  should  have  recovered  before 
the  sale,  or  given  notice  of  his  claim  to  the  purchaser,  or  before  the  contract  for  sale,  should  have 
entered  his  claim  at  the  quarter  sessions  and  bon&  fide  pursued  his  remedy.    In  consequence  faoww 
ever  of  tlie  act  containing  a  proviso  that  the  act  of  the  11  &  12  WW.  3.,  disabling  Catholics  from 
purchasmg,  should  remain  in  nill  force,  a  doubt  arose,  whether  the  act  operated  in  favour  of  Pro« 
tcstant  purchases,  in  cases  where  the  lands  had  been  previously  purduaed  by  CathoUcs ;  it  being 
contended  that  Catholics  being  still  restrained  from  purchasing,  they  could  have  no  title  to  the  lands 
they  purchased,  and  consequently  could  make  none  to  Protestant  purchasers.    The  act  however  of 
Geo.  1.  being  passed  for  the  express  purpose  qf  eecuring  purchase*  made  6y  ProtetUmUf  and  ex- 
prenly  enactTng,  that  no  sale  for  a  full  and  valuable  consideration  made  to  a  Protestant  by  any 
Catholic  who  was  reputed  the  owner  of  the  lands,  or  in  receipt  of  the  rents^  should  be  impeached  by 
force  of  certain  recited  acts,  amongst  which  is  the  very  act  of  the  11  &  12  fVilL  3,  it  can  hardly 
possibly  be  supposed,  that  the  legislature  meant  the  above  noticed  proviso  to  annul  the  enacting 
part,  so  far  as  respected  lands  which  had  been  purchased  by  Catholics  and  afterwards  sold  to  Pro- 
testants, and  yet  such  would  be  the  efi'ect  of  a  literal  and  unrestrained  construction  of  the  pro- 
Tiso.    The  probability  therefore,  is,  tliat  by  the  proviso  the  legislature  merely  meant  to  say,  that 
ss  to  lands  which  they  had  purchased,  Catholics  should  still  be  liable,  tiU  they  sold  such  lands  to  « 
^:^r0iestamt  purchaser,  to  the  Uw  as  it  before  stood.    On  the  construction  too  of  the  above  noticed 
^proviso,   see  the  cases  of  Wildgoose  v.  Moore,  1  Atk.  S35.    Harrison  v.  Southsote,  ibid.  528.  and 
§  Ves.  380.    SmUh  v.  Read,  1  Atk.  526.  and  DiUm  v.  JHUon,  2  Scho.  &  Lef.  13. ;  which  ikvour  the 
■mpinitm  that  the  act  of  Geo.  1.  protects  Protestant  purchasers,  in  cases  where  the  land  bad  been 
hprcfvionsly  purchased  by  Catholics ;  so  that  there  is  little  doubt  but  that  Protestants  may  safely  make 
mch   purchases  where  they  pay  a  full  and  valuable  consideration  for  them.    Upon  the  expression, 
^  full  and  valuable  consideration,"   in  the  act  of  Geo.  1.,  it  may  be  observed,  that  it  is  not  ne- 
hcessary  to  the  validity  of  a  purchase  by  a  Protestant,  that  the  utmost  value  should  be  given,  but 
'^lerely  that  such  a  fair  and  reasonable  price  should  be  given  as  to  shew  the  reality  and  bond  fides 
oT  tbe  transaction.    See  IVildgooss  v.  Moore,  cit.  1  Atk.  535.    See  the  act  of  the  30  Geo.  3.  c.  19. 
iB»r  the  further  relief  of  Protestant  purchasers. 

z2  Regularly 
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Mbimining  or       Regolarly  it  is  requisite  that  the  grantee  be  named  by 
not  naiiiiD^.      hjg  names  of  baptism  and  sirname,  and  so  it  is  most  safe ; 

and  special  heea  must  be  taken  to  the  name  of  baptism, 
for  that  a  man  cannot  have  two  or  more  names  of  baptism, 
as  he  may  of  sirnames*  And  yet  in  some  cases,  ttiongh 
the  name  be  mistaken,  the  grant  is  good.  *  As  if  a  grant 
be  to  /.  S.  and  Em  his  wife,  and  her  name  is  Emelm^  ^  or 
a  grant  is  made  to  Alfred  FitzjamcB  by  the  nam^  of  Ethel- 
dred  Fitzjame$ ;  '  or  a  grant  be  to  Robert  Earl  of  Pembrokeg 
where  his  name  is  Henry ;  or  to  George  Bishop  of  Norwich 
where  his  name  is  John ;  <*  or  a  grant  bo  to  a  mayor  and 
commonalty,  or  a  dean  and  chapter,  and  mayor  or  dean  is 
not  named  by  his  proper  name ;  *  or  a  grant  be  to  /.  & 
wife  of  fr.  S.  where  she  is  sole;  all  these,  and  such  like 
grants,  are  good ;  for  in  this  case,  the  rale  doth  hold  Miile 
per  inutUe  non  viiiatnr.  '  And  if  one  be  baptized  by  one 
name,  and  after  confirmed  by  another;  yet  a  grant  to  him 
by  his  first  name  is  good.  And  so  also  some  think  of  a 
grant  to  him  by  his  second  name.  Sed  Quere  of  this.  Also 
when  a  bastard  hath  gotten  the  name  by  reputation,  a 
grant  may  be  made  to  him  by  that  name,  and  it  is  good. 

If  a  grant  be  made  to  W,  at  Stile,  by  the  name  of  W. 
at  Gappe ;  this  is  a  good  grant,  notwithstanding  this  mis- 
take. 

But  where  a  grant  doth  intend  to  describe  the  person 
of  the  grantee  by  his  proper  name,  and  doth  omit  or  mis- 
take his  christian  name  or  simame ;  in  this  case,  for  the 
most  part,  the  grant  is  void,  unless  there  be  some  special 
Incertainty.  matter  to  help  it,  as  in  the  cases  before.  And  yet  if  the 
grant  do  not  intend  to  describe  the  grantee  by  his  known 
name,  but  by  some  other  matter,  there  it  may  be  good  by 
a  certain  description  of  the  person,  without  either  sirname 
or  name  of  baptism.  And  therefore  a  grant  to  the  wife  of 
/.  S.  or  primogenito  filio^  or  to  the  second  son,  or  to  the 
'  youngest  son,  or  wemari  pvero^  or  omnibus  filii$,  or  fiHa" 
ims  I.  S.  or  omnUms  liberis  I.  S.  or  omnibus  exitHms  L  S.  or 
to  the  right  heirs  of  /.  S,  or  to  the  next  of  blood  of  /.  S. 
in  these  cases,  grants  made  to  these  persons,  in  these 
words,  are  good ;  for  the  person  is  certainly  enough  de- 
scribed. And  }(  a  lease  be  made  to  /.  S.  for  life,  the  re- 
mainder to  him  that  shall  come  first  to  PauTs  such  a  day, 
or  to  him  tliat  f.  S.  shall  name  in  three  days ;  if,  in  these 
cases,  any  one  doth  eome  to  PauVs  that  day,  or  be  named 
by  /.  S.  within  three  days,  and  the  particular  estate  doth 
so  long  continue ;  this  is  a  good  grant  of  the  remainder. 
Id  certum  est  quod  certum  reddi  potest.  But  if  a  grant  be 
made  *  in  these  words,  viz.  To  four  of  the  parishioners 
/>f  Dale ;  or  Deo  Sf  ecclesice  de  D. ;  or  to  two  of  the  sons  of 
/.  S,  and  he  hath  many  sons ;  or  to  /.  S.  or  IV.  S,  in  the 
disjunctive ;  these,  and  such  like  grants  as  these,  are  ut- 
terly void  for  incertainty.  And  if  a  gift  or  grant  of  goods 
be  to  the  parishioners  of  Dale  in  these  words ;  it  seems 
this  is  good ;  but  if  a  grant  or  gift  of  lapd  be  made  to  them 
by  these  words,  it  seems  this  is  void.  And  so  also  it  is  of 
a  grant  of  goods  to  the  churchwardens  of  a  parish ;  this 
is  held  to  be  good ;  but  otherwise  it  is  of  a  grant  of  land 
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to  them.    A  bastard  is  capable  by  that  name  whereby  he 
is  usually  called ;  and  therefore  a  grant  to  him  by  that 
name  is  good.    And  a  right  heir,  or  one  that  shall  be 
the  first  issue  of  J.  S,  that  hath  no  child,  is  capable  of  a 
remainder  (r)  by  that  name,  but  of  land  in  possession  he  is 
not  capable  by  that  name  («).     And  a  bastard,  as  the  re- 
puted son  of  f.  5.  may  take  by  a  grant  to  /.  S,  and  his  is- 
sue.   A  bishop  may  take  by  the  name  of  a  bishop  without 
any  other   name.      But  if  a  grant  be  made  to  the  pa- 
rishioners or^nhabitants  of  Dale,  or  probis  hominibvs  de 
Dale,  or  to  the  commoners  of  sucji  a  waste,  or  to  the  lord 
and  his  tenants  bond  and  free  ;  these 'are  not  good  grants; 
for  albeit  these  persons  are  capable,  yet  are  they  not  ca- 
pable by  these  names. 
Doct.  Sc  Stud.       If  there  be  two  grsmtees,  and  one  of  them  doth  take 
94.    Co.  1. 15.  by  the  deed,  it  is  sufficient ;  but  if  the  erant  be  to  one  that 
super  Lit.  831.  i^  no  party  to  the  deed,  and  not  to  the  grantee  himself; 
SeTliw^sSi    ^^  ^^^  case,  albeit  the  grantee  and  he  to  whom  the  grant 
f5S*    5  £•  3. '  is  made  be  capable  and  never  so  well  described  by  their 
17.  Co.  super    names,  yet  is  the  grant  void ;  for  no  grant  can  be  made 
Lit.  21.  but  to  him  that  is  party  to  the  deed,  except  it  be  by  way 

of  remainder.  And  therefore  if  a  man  make  a  lease  for 
term  of  life,  and  after  the  lessor  grant  to  a  stranger  that 
the  tenant  for  life  shall  have  the  land  to  him  and  his  heirs ; 
this  grant  is  void.  Et  «tc  de  simiHbus,  And  yet  it  seems 
in  some  cases,  if  one  of  the  grantees  be  party  to  the  deed, 
that  another  grantee  that  is  no  party  to  the  deed  may  take 
with  him.  And  therefore  the  case  was.  Robert  gave  the 
reversion  of  lands  which  Agnes  his  wife  did  hold  for  her 
life  to  Stephen  de  la  Moor,  habendum  post  mortem  dictue 
Agnetis  in  liberum  maritagium  cum  Johanna  JiHa  ejusdem 
Roberti;  in  this  case  it  was  adjadged,  that  albeit  Joan 
were  not  named  before  the  habendum,  yet  that  she  should 
take  in  tail  with  her  husband  (J). 

Touching  this  point  these  things  are  requisite.     1.  That  4.  In  respect 
the  thing  whereof  the  grant  is  made  be  grantable,  and  of  ™tter 
that  both  in  respect  of  the  nature  of  the  thing  iUelf,  and  Iw„g  J^ntc'd 
also  of  his  estate  that  doth  grant  it;  for'  in  some  cases,  al-   charged,  &c.' 
beit  the  thiog  for  the  quality  of  it  be  grantable,  yet  in  re- 
spect of  the  estate  and  property  that  the  owner  hath  in  it, 
it  is  not  grantable.    2.  That  if  it  be  by  deed,  it  be  suffi- 
ciently distinguished  and  named. 

Amongst  things  that  are  grantable,  some  are  grantable 
de  novo  *  and  in  their  first  creation,  but  not  transmissible     *  P.  238. 


(r)  If  it  is  a  remainder  for  an  estate  of  ft«ehold  or  inheritance,  it  must  be  supported  by  an  estate 
of  freehold  otherwise  it  would  be  void  o^  tntdd. 

(«)  See  the  case  of  Goodrich*  v.  IVlute,  S  Bla.  Rep.  1010.  where  a  limitation  to  the  heir  of  /.  S.  was 
Md,  on  the  ground  of  evident  intention,  to  give  an  immediate,  present  estate,  and  not  a  coi^tin- 
gent  one,  to  tlie  person  who  was  heir  apparent  of  f.  S,  See  also  the  case  of  Long  v.  Beaumont,  1  P.  W. 
239.  But  these  cases  arose  upon  wills,  and  perhaps  tlie  same  latitude  of  construction  would  not  be  al- 
iowed  in  the  case  of  a  deed ;  though,  if  certainty  of  description  (or  sufficient  identity  of  the  party)  is  all 
that  is  requisite  in  a  deed  as  well  as  in  a  will,  (and  it  is  conceived  that  In  snch  a  case  as  the  above, 
nothiDg  more  is  necessary) ;  then  there  seems  no  reason  why  such  a  limitation  shoold  not  be  good  in 
a  deed   as  well  as  in  a  will. 

(jt)  See  supra,  page  75,  note  (a),  on  the  subject  of  limitations  to  persons  not  parties  to  the  deed, 
0r  to  p^ivons  named  in  the  habendum,  and  not  in  the  prenuses. 

nor 
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1.  In  respect 
of  the  nature 
of  the  tiling 
granted:  and 
what  things 
are  grantaUe 


nor  assignable  afterwards.  And  some  are  grantable  at 
first  in  their  original  creation,  and  assignable  over  after- 
wards from  man  to  man  in  iiy/initum. 

All  things  that  may  be  granted  by  fine,  and  whereof  a  See 
fine  may  be  levied,  may  bo  granted  over  from  man  to  Nnmb.  6.  part 
overor  charge-  man.  ^' 

able:  or  not.         ^y  f;^^  things  that  are  before  observed  to  be  granUble  S<*  "V-^ff*^ 
\^h  ^^^^^     l>y  ^^  without  deed  are  grantable  over  from  man  to  man.  ^^s  of 
ofthethinfflt-  And  therefore  all  corporeal  and  immoveable  things  that  Grants,  aupn 
self.  lie  in  livery,  as  manors,  messnages,  cottages,  lands,  mea-  cap.  5.  Numb. 

dows,  pastures,  woods,  and  the  like,  are  grantable  in  fee-  ^^'  ^^*  ^""^ 
simple,  for  life,  or  years  at  first,  and  assignable  over  again  ^  ' 
at  ttie  pleasure  of  the  grantee.  Also  trees,  and  emble- 
ments are  grantable.  And  a  man  may  grant  the  vesture 
or  herbage,  t.  e.  the  grass  of  his  ground  and  not  the 
ground  itself.  And  a  man  that  is  seised  in  fee  of  a  house 
may  give  or  sell  the  timber,  stone,  Sfc.  of  the  house,  and 
the  donee  or  grantee  may  take  it  after  the  death  of  the 
Rent,  services,  donor.     Also  cdl  incorporeal  things  that  lie  in  grant,  as  perk.  sect 

rents,  services,  and  the  like,  are   grantable  over  in  fee-  los.    Bro. 
simple,  for  life,  or  years,  and  therefore  rents  or  services  ^'*"*»?*^^* 
reserved  upon  any  estate,  and  rents  granted  out  of  lands,  f^.Peik.a^L 
are  grantable  over  in  infinitum.    And  if  a  man  have  a  rent  91]  er.  101. 
reserved  on  a  particular  estate  he  may  grant  over  parcel  of  Fits.  Grant, 
it.    But  a  rent  or  service  suspended  cannot  be  granted.  i*^«  .^'  ■*" 
Neither  can  a  man  grant  a  rent  issuing  out  of  a  rent.    If  ^' 
a  rent  be  granted  to  me  I  may  grant  it  over  to  a  stranger 
before  I  be  seised  of  it;  and  this  grant  is  good.    But  an 
annuity  it  seems  is  not  grantable  over  after  the  first  crea- 
tion of  it  (u).    And  yet  if  an  annuity  be  granted  to  /.  iS*. 
and  his  assigns  pro  consUio ;  it  seems  this  annuity  is  grant- 
able  over.  Advowsons  are  grantable  in  fee-simple,  for  life,  stmt.  39  H.  8. 
or  years,  from  man  to  man  in  infinitum.    Also  the  pre    cap.  r.  Perk, 
sentation  to  a  church  before  the  church  is  void,  is  grant-  •^*-  ^' 
able ;  but  when  the  church  is  void,  that  turn  is  not  grant- 
able,  for  it  is  then  in  the  nature  of  a  thing  in  action  (to). 
Also  rectories,  and  tithes,  and  portions  of  tithes,   and 
pensions  are  grantable  from  man  to  man  in  infinitum. 

Reversions  and  remainders  are  grantable  from  man  to  perk.acctrSk 
man  in  fee-simple,  fee-tail,  for  life  or  years.  And  if  I  88. 87. 
have  a  tenancy  for  life  of  three  houses ;  I  may  grant  the 
reversion  of  two  of  them.  And  if  I  have  the  reversion 
of  three  houses  and  four  acres  of  land ;  I  may  grant  the 
reversion  of  two  houses  and  of  two  acres  of  land.  And  if 
tenant  in  tail  be  of  an  apre  of  land  the  remainder  to  his 
right  heirs,  he  may  grant  over  this  remainder  by  itself; 
and  yet  it  is  such  a  thing  as  the  tenant  in  tail  himself  may 
bar  by  a  common  recovery.  But  if  a  grant  be  of  land  to 
/.  S.  for  years,  the  remainder  to  the  right  heirs  of  /.  D. 
and/.  D.  is  living;  this  remainder  is  not  grantable  so  long 
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(«)  An  annuity  (nnless  the  grantee  is  expressly  restrained  from  assigning)  may  now^  in  most 
be  considered  as  osstgiuiMe.    See  Thoma^s  Co.  Litt.  1. 449.  n.  9. 

(10)  And  if  the  advowson  should  be  granted  during  the  vacancy,  such  grant  would  not  include  in  H 
the  right  to  present  to  the  vacant  benefice.  See  Cro.  Eliz,  oil.  and  see  Crcenumod  ▼.  The  Bidtf^ 
JjondoHy  1  Marsh.  SOI. 
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as  i.  D.  doth  live  (x).  Commons  of  pasture,  of  tnrbary,  CoumKui. 
of  fishing,  of  estovers,  are  grantable  in  fee,  for  life,  or 
years,  from  man  to  man  t»  infinitum.  And  yet  if  a  com- 
mon in  gross  and  without  number  be  granted  to  a  man  and 
*  his  heirs :  it  seems  this  is  not  grantable  over  to  another  *  P.  239, 
man  (y).  J3ut  if  common  for  a  certain  number  of  beasts 
be  so  granted,  it  seems  the  law  is  otherwise,  and  that  this 
is  grantable  over  in  case  where  the  first  grant  is  to  the 
grantee  only,  and  not  the  grantee  and  his  assigns. 

Offices  are  grantable  at  first;  bnt  the  great  judicial  offices  Offices, 
of  the  kingdom,  as  the  offices  of  the  lord  keeper,  chief 
justices,  or  chief  baron,  or  of  other  of  the  justices  or  ba- 
rons, and  such  like,  are  not  grantable  over  to  others,  nei- 
ther m^  they  be  executed  by  deputies  (z).  But  the  she- 
ri|F*s  office,  albeit  it  be  not  grantable  over,  yet  may  it  be 
executed  by  deputy  (a).  The  reversion  of  an  office  is  not  Prerogatir^ 
grantable  by  a  subject  as  it  is  by  the  king  (6),  yet  a  subject 
may  grant  an  office  habendum  after  the  death  of  the  pre- 
sent officer;  and  this  is  good.  The  inferior  offices  also 
that  are  offices  of  trust,  especially  if  they  concern  the  per- 
son of  the  grantor,  howsoever  they  are  grantable  at  first, 
yet  are  they  not  grantable  over  by  the  officer  to  any  other, 
unless  they  be  granted  to  them  and  their  assigns,  and  of 
this  sort  are  the  offices  of  steward,  bailifi^,  receiver,  sewer, 
chamberlain,  carver,  and  the  like;  neither  may  these  be 
executed  by  deputy  but  where  the  grant  is  so  (c). 

Licences,  and  authorities,  are  grantable  at  first  for  the  Licences,  an- 
lives  of  the  parties  or  for  years.  But  the  grantees  of  them  thoritics,  &c 
cannot  assign  them  over.  And  therefore  if  power  be 
given  to  me  to  make  an  award  or  livery  of  seisin ;  I  may 
not  grant  over  this  power  to  another.  And  if  licence  be 
granted  me  to  walk  in  another  man's  garden,  or  to  go 
through  another  man*s  ground  ;  I  may  not  give  or  grant 
this  to  another. 


(x)  This  beinp;  a  contin&frnt  remainder,  and  haviniK  no  estate  of  freehold  to  snpport  it,  is  void  mbimti»; 
and  therefore  can  no  more  be  grantable  after  /.  D.'s  death,  than  in  his  life-time.     . 

iy)  ^  Roll.  Abr.  45.  eonira,  A  common  without  number  in  fee  is  grantable  to  another,  18  £.  4*  84. 
for  the  word  **  heirs"  implies  **  assigns.'' 

(z)The  act  of  the  5th  &  6th  Edw,  6.  c.  16.  prohibits  the  assignin<;,  or  pranting'over  Xq  others,  all  offices 
which  concern  the  receipt  of  the  king's  revenue  or  the  administration  of  justice.  On- this  subject, 
ace  supra,  page  149,  note  (1). 

(a)  Wherever  one  office  is  incident  to  another,  such  incident  office  cannot  be  separated  Irom 
the  principal  office ;  and  therefore  it  was  held  that  the  kim^s  grant  of  the  office  of  county  clerk  waa 
Toid,  it  being  inseparably  incident  to  tlie  office  of  sherifiT  4  Co.  53. — In  like  manner,  the  office  of 
eliamberlain  of  the  King  s  Bench  is  inscparahly  incident  to  the  office  of  marshal ;  and  therefore  a 
grant  of  the  office  of  marshal,  with  a  reservation  of  the  office  of  chamhevlain,  is  void.  Per  HoUy  C.  J. 
2  Salk.  439. 

(b)  See  the  acts  of  the  50  Geo,  5.  c.  88.  and  53  Geo.  3.  c.  40.  restraining  the  granting  of  certain 
omces  in  reversion. 

tc)  See  accordingly  Br.  Abr.  Deputy,  pi.  9.  The  office  of  filazer  is  not  grantable  or  assignable  over 
because  it  is  an  office  of  trust.  Vin.  Abr.  Grants  (H.  1.)  pi.  4.— See  more  amply  who  may  assign' 
ilia  office.  Com.  Dis.  Office  ^C.)— by  whom  offices  shall  he  grantCil. — Vin.  Abr.  Offices  (A.) — as  to 
the  grants  of  offices  by  ecclesiastical  persons,  see  Bac.  Abr.  Offices  (D.)  and  1  Burr.  319,  the  case  of 
Sir  John  Trelawney  v.  Binkop  of  ^Vinehejtter^  where  the  Court  were  unanimously  of  opinion j  that  an 
•ffice  and  fee,  which  existed  before  the  first  of  Elh»  is  not  within  the  statute  of  1  EUz,  c.  19.  but 
pay  be  granted  ance^  precisely  in  the  tame  manner  in  which  it  was  granted  he/ore. 
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*   A  bare  possibility  of  an  interest  which  is  incertahi  is 
not  grantable.    And  therefore  if  one  have  a  term  of  years 
in  land,  and  by  his  will  devise  it  to  /.  S.  for  his  life,  and 
afterwards  to  me  for  the  residne  of  the  years ;  or  devise  it 
to  /.  S.  if  he  live  so  long  as  the  term  shall  last,  and  if  he 
die  before  the  term  end,  the  remainder  to  me ;  in  these 
cases,  so  long  as  /.  S.  doth  lire,  I  cannot  grant  orer  this 
possibility  (d).    So  if  a  lease  be  made  to  me  and  my  wife 
for  life,  the  remainder  to  the  survivor  of  us ;  I  may  not 
grant  this  remainder  over  to  another  man  (e).     But  such 
a  possibility  being  coupled  with  some  present  interest  is 
grantable  over.    And  therefore  if  A.  have  lour  houses  in 
execution  upon  a  statute,  and  by  coarse  of  time  it  will  en- 
dure thirteen  years,  and  after  two  of  the  houses  are  evicted 
by  eiepit  for  fifteen  years ;  in  this  case  he  that  hath  this 
execution  upon  the  statute  may  assign  over  his  interest  in 
these  two  houses,  for  after  the  execution  by  the  elegit  is 
satisfied,  A.  shall  have  the  two  houses  again  until  he  be 
satisfied.    The  lord  cannot  grant  the  waidship  of  the  heir 
of  his  tenant  whilst  the  tenant  is  living. 

Those  things  that  are  inseparably  incident  to  others,  are 
not  *  grantable  without  the  thing  to  which  they  are  so  in- 
oident  and  belonging.  And  therefore  a  court  baron,  which 
b  evermore  incident  to  a  manor,  is  not  grantable  without 
the  manor  itself :  common  appendant  to  land,  is  not  grant- 
able  without  the  land  itself  to  which  it  doth  belong :  and 
common  of  estovers  appendant  to  a  house,  is  not  grantable 
without  the  house  itself  to  which  it  doth  belong. 

A  rent,  service,  or  other  thing,  whilst  it  is  wholly  in 
suspense,  is  not  grantable.  And  therefore  if  the  lord  dis- 
seise the  tenant  or  the  tenant  infeoff  the  lord  upon  condi- 
tion ;  the  lord  cannot  grant  over  the  seigniory  during  this 
suspension.  But  if  one  have  a  rent  in  fee  out  of  my  land, 
and  he  purchase  the  same  land  for  life  or  years ;  in  this 
case,  it  seems  the  rent  is  grantable  even  whilst  the  estate  of 
the  land  doth  continue.     So  if  the  tenant  make  a  lease  for 

J  rears  or  life  of  the  tenancy  to  the  lord ;  in  this  case,  the 
ord  may  grant  the  seigniory  notwithstanding.  And  yet  if 
the  tenant  make  a  lease  to  another  man  for  life,  and  the 
lord  grant  the  seigniory  to  this  tenant  for  life  in  fee ;  in 
tliis  case,  it  seems  the  grantee  of  the  seigniory  cajonot 
grant  it  over,  because  it  was  never  in  e^sc. 

Franchises,  as  views  of  frank  pledge,  perquisites  of 
cpurts,  lects,  conusance  of  pleas,  fairs,  markets,  goods 
of  felons,  waifs,  estrays,  hundreds,  ferries,  or  passages, 
warrens,  and  the  like,  are  grantable  over  from  man  to 
man,  in  fee,  for  life,  or  years,  in  infinitum  (f). 


CHAP.ni. 
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(d)  These  possibilities  or  vested  remainders  in  terms  of  years,  or  other  chattel  interests  are  cvny 
day  assigned,  and  no  doubt  is  entertained  of  the  validity  of  such  assignments.  And  there  is,  it  is 
conceived,  great  reason  to  contend,  that  even  contingent  interests  in  terms  of  years  and  other  cfaai- 
|el  interests  may  be  transferred  at  taw.    8ee  Treatise  on  Marriage  Settlements,  page  54. 

(e)  See  hist  note. 

(/)  If  the  King  grants  liberties  to  J,S.  he  cannot  grant  them  over.  Nor  he  who  has  liberties  in 
gross  by  prescription,  as  a  liiindred,  if*,  cannot  grant  them  over.  Br.  Abr.  Franchises,  pU  S8.  cites 
6  E.  f .--See  further  in  Vin.  Abr.  Franchises  (A.  «.)  Sec  more  amply  as  to  the  nature  of  fraDcbises 
and  their  incidents,  aud  therein  more  particularly  as  to  the  privileges  of  a  county  palatine,  the  cin- 
i)iie  porUy  and  corporations^  ia  Com.  Dig.  Franchises.    2  Bl.  Com.  37.    Wood's  Inst.  20d. 

TiuBgs 
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Go.  5. 94. 10.  m  ThiDgs  lo  actioo,  and  thiagt  of  that  natore,  aa  causes  of  TUnst  in  ac- 
lit.  si^?**^^  suit,  rights  and  tiUes  of  entry  are  not  grantable  over  fi>  tiiMk 
Dier  244.  strangers  biit  in  special  cases.  And  therefore  if  a  man 
J^erk.  sect.  hare  disseised  me  of  my  land  or  taken  away  my  goods ;  I 
86,  87,  85.-  may  not  grant  over  this  land,  or  these  goods,  until  I  have 
iNk'is^O^  6^  seisin  of  them  again.  Neither  can  I  grant  the  suit  which 
5($.     *         '    the  law  doth  give  to  me  for  my  relief  in  these  cases  to 

another  man. .  So  if  I  make  a  fBoffment  to  another  man,  ^ 
on  condition  that  if  I  do  such  a  tfiing,  I  shall  have  the 
land  again ;  in  this  case  I  may  not  before  or  after  the  time 
of  performance  of  the  condition  grant  over  the  condition 
to  another.    But  all  these  things  I  may  release  to  th^  par- 
ties themselves,  for  it  is  a  maxim  in  law,  that  evet'y  right, 
title,  or  interest  in  pretenti  or  in  fuiuro,  by  the  joint  aot 
of  all  them  that  may  claim  any  such  right,  title,  or  inte- 
See  condition,   rest,  may  be  barred  or  extinguished.  Ajad  in  some  cases  a       • 
Co.  super  S3S.  grantee  of  a  reversion  may  take  advantage  of  a  condition 
Perk.  sect.  86.  annexed  tp  an  estate  for  life  or  years.    If  a  man  owe  me 

money  on  an  obligation,  or  the  like;  I  cannot  grant  this 
debt  to  another ;  but  I  may  grant  a  letter  of  attorney  to 
another  man  to  sue  for  it  and  receive  it,  or  I  may  grant 
the  writing  itself  to  another,  and  he  may  cancel  it  or  give 
DiarsBS.         it  to  the  obligor.    A  presentation  to  a  church,  after  the 

church  is  become  void,  is  not  grantable,  for  it  is  in  the 
Perk.  sect.  99.  nature  of  a  thing  in  action.  And  if  a  man  take  my  goods 
Fits.  Done  3.  from  me,  or  from  another  man  in  whose  hands  they  are, 
^'  or  1  buy  goods  of  another    man  and  *  suffer  them  [to     *P.9ii^ 

remain]  in  his  possession,  and  a  stranger  taketh  them  from 
him ;  it  seems  in  these  cases,  I  may  give  the  goods  to  the 
trespasser,  because  the  property  of  them  is  still  in  me  (g). 
Perk.  sect.  99.      Trusts  and  confidences,  which  are  personal  tilings,  for  Penoral 
Plow.  379.        the  most  part  are  not  grantable  over  to  o(hers.  And  hence  things. 

it  is  also  that  oflSces  of  trust  and  confidence  are  not  grant- 
able  over  but  in  some  special  cases  where  they  are  granted        • 
to  a  man  and  his  assigns;  or  where  they  are  granted  to  a 
Plow.  S93.        man  and  his  heirs.    And  hence  it  is  aho  that  a  wardship 

by  reason  of  a  term  in  socage,  which  by  the  law  is  given 
to  the  next  of  kin,  is  not  grantable  over  to  any  other  per- 
son by  the  guardian  in  socage. 
Fitz.Graot  19.      Some  things  are  so  entire  that  they  cannot  be  severed  by  Eotire  things. 
^^*  grant.    And  therefore  if  a  man  hold  three  acres  of  land 

of  me  by  twelve  pence  rent,  and  I  grant  the  services  of 
the  third  acre,  this  is  void ;  and  he  shall  have  all  or  none, 
for  1  cannot  sever  the  tenure.  But  if  a  man  hold  land  of 
me  by  homage,  fealty,  escuage,  and  a  certain  rent;  in 
this  case  I  may  grant  the  rent  and  keep  the  seigniory. 
Perk.  sect.  94.      A  villain  is  grantable  for  life,  or  years ;  and  if  the  villain  ViUsuns* 

during  the  estate  of  the  grantee,  purchase  land  in  fee,  the 
grantee  shall  have  it  for  ever  as  a  perquisite  albeit  he  have 
but  an  estate  for  life  in  the  villain  itself  (A). 


(g)  As  to  a  grant  or  assignment  of  choses  in  action,  see  supra,  page  98»  note  (q).  and  see  farther  Vin. 
Abr.  Assignment  (B.)  (D.)  Grant  (G.)    Bac.  Abr.  Grant  (D.  1.) 

(A)  Yet  the  villaiD  may  pnrchase  some  kind  of  inheritances  in  fee-simple,  which  the  lord  of  the 
arillain  cannot  have ;  as  a  common  sons  number,  a  corrody,  ifc.^-Co.  Lit.  117.  a.— For  the  doctrine 
jof  villenage  tee  Co.  lit.  116  to  141*— Mr. /iarsrravs's  argument  ia  SmnernWi  caUf  taidMr,  Eatwick's 
coDsiderations  on  thst  pase. 

All 
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AH  chalteU  real  and  personal,  regularly  are  grantable 
from  man  to  man  in  u^imUum,  as  leases  for  years,  be  they 
present  or  fotnre,  wardships  of  tenants  in  eapUe,  or  by 
(nights  sernee,  trees,  oxen,  horses,  plate,  household  stuff, 
and  the  like.  Also  trees,  grass,  and  com,  growing  and 
standing  upon  the  ground,  nuit  upon  the  trees,  wool  upon 
the  sheeps  back,  is  grantable. 

If  a  man  sell  me  ten  load  of  wood  in  his  wood  to  be 
taken  by  his  assignment;  or  sell  me  three  acres  of  wood 
towards  the  north  side  of  the  wood ;  by  this  grant,  in  these 
words,  I  hare  such  an  interest  as  is  grantable  over.  If  I 
make  a  lease  by  deed  of  a  house  to  another,  and  therein  it 
is  agreed  between  us,  that  if  the  rent  be  not  paid  me  by 
such  a  time  I  shall  enter  into  the  house,  and  take  and  sell 
the  goods  there  as  mine  own  to  pay  the  rent;  it  seems  this 
is  a  good  grant  of  the  goods,  and  that  I  may  do  according 
to  the  agreement.  And  if  one  that  doth  hold  land  of  me, 
grant  to  me  by  deed  indented  that  I  shall  distrain  for  my 
service  in  all  his  land,  this  is  a  good  grant 

A  man  may  giro  or  grant  money,  as,  if  I  deliver  one 
money,  on  condition  that  if  he  assure  me  of  such  land,  he 
shall  have  it,  otherwise  that  he  shall  re-deliver  it  to  me 
again,  in  this  case,  if  he  make  the  assurance  he  shall  have 
the  money,  if  not,  I  may  have  an  account  for  it. 

Such  things  as  are  fer^R  natures  as  conies,  hares,  deer, 
and  such  like,  are  not  grantable  at  all(t). 

A  parson  of  a  church  may  grant  his  tithes  for  years, 
and  yet  they  are  not  in  him  (A). 

A  man  may  give  or  grant  his  deeds,  t.  e.  the  parehment, 
paper  and  wax  *  to  another  at  his  pleasure,  and  the  grantee 
may  keep  or  cancel  them.  And  therefore  if  a  man  have  an 
obligation  he  may  give  or  grant  it  away,  and  so  sever  the 
debt  and  it.  So  tenant  in  fee-simple  may  give  or  grant 
away  the  deeds  of  his  land;  and  the  exeeutor  in  the  first 
case,  and  the  heir  in  the  last  case,  hath  no  remedy.  But 
a  tenant  in  tail  of  land  cannot  give  or  grant  any  of  the 
deeds  belonging  to  the  land  intailed  no  more  than  the  land 
itself.  One  may  give  or  grant  apparel,  and  it  is  said  if  one 
make  anparel  for  another,  and  put  it  upon  him  to  use  and 
year,  tnis  is  a  gift  or  grant  of  Uie  apparel  itself  (Q. 
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(0  A  man  may  be  invested  with  a  qnaliiied,  hot  not  an  ahsolnte  property,  in  creatures  Unt  m 
fera^jtaturmj  1.  Either  jocr  tudtu^rtam,  by  reclaiming  and  making  them  tame  by  art,  indnstry,  and  cda- 
catton ;  or  by  go  confining  them  within  his  own  power  that  they  cannot  escape,  and  ate  their  natnai  ft- 
berty :— t.  Or  projtter  innpotenHamf  on  account  of  the  inability  of  the  anhnals,  as  when  birds  balld  in 
nw  trees,  or  conies  breed  in  my  ground :— 3.  Or  prooUr  prUnUgvimf  where  a  man  has  the  privikaie 
or  bunting,  taking,  or  killing  anmials  in  exclusion  or  other  personsw^-S  Bl.  Com.  591.--See  farther  as 
to  the  nature  of  property  in  anhnaU  ferai  naturae  and  what  remedy  may  be  had  aninst  persons  os- 
lawfoUy  destroying  or  stealing  them,  in  l  Hal.  Pleas  of  the  Crown,  512,-1  Hawk.  PL  c.  94.  cap.  35. 
and  Yin.  Abr.  tit.  Fer<BNai%ra. 

{k)  A  parson  cannot  grant  his  tithes  for  longer  than  his  own  life,  unless  the  grant  is  confirmed  hy 
the  patron,  bishop,  and  ordinary.    But  see  further  on  this  subject  in  the  chapter  on  Leases. 

(f)  Not,  it  is  conceived,  unless  such  was  the  intention,— In  the  case  of  livery  servants  the  masler, 
it  II  conceiyed,  may  resums  the  livery. 


If 
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Perk.  sect.  90.      If  one  grant  to  another  all  the  wool  of  his  sheep  for  seven  Wool. 

years ;  this  is  a  good  grant  (m). 
FLU.  Grant  40.      If  one  being  a  parson  give  to  another  all  the  wool  he 

shall  hare  for  tithe  the  next  year;  this  is  a  good  grant («). 
Bro.  Done,  19.       If  one  grant  to  another  his  horse  or  his  cow  in  the  dis*  incertaintj. 

janotive;  this  is  a  good  grant  notwithstanding  this  incer- 
tainty,  and  the  donee  shall  have  election  and  by  that  make 
the  grant  good  (o). 

Any  estate  that  a  man  hath  in  fee-simple^  fee*tail,  for  2.  In  respect 
life,  or  years,  in  any  lands,  Sfc.  or  any  rent,  or  profit  ap-  of  **>«  estate, 
prender  ont  of  the  same,  is  grantable  from  man  to  man  in  jJJJ^^J,  JJ 
infinitum*    And  he  that  hath  any  such  estate  of  any  lands  |||e  grantor, 
may  charge  it  with  any  rent  or  profit,  to  be  taken  out  ef 
it,  as  lone  as  the  estate  of  the  land  doth  last.    But  an  es* 
tate  at  wm  is  not  grantable  orer  (p).    And  if  an  estate  be 
made  to  a  man  and  his  heirs  without  the  word  tutignt,  yet 
he  may  assign  it  at  his  pleasuroi  for  assigns  is  included 
within  heirs.  * 

tt  E.  4. 37.       ^   An  Inieresie  termini^  t.  e.  a  lease  for  years  to  commenoe 
Perk.  sect.  91.  jn  j^turo^  is  grantable  before  the  term  doth  begin  ;  whe- 
ther it  be  a  lease  of  the  land  itself,  or  any  rent  or  other 
profit  out  of  it. 
Co.  4. 64.  The  interest  6r  estate,  that  a  man  hath  by  extent  is  as- 

signable from  man  to  man  at  pleasure. 
Co.  6.  Sir  G.        The  reversion  upon  an  estate  tail  is  grantable :  and  yet 
Corson's  case,    the  tenant  in  tail  in  possession,  by  the  suffering  of  a  com- 
Co^.  Alton-    jjiQj^  recovery,  may  bar  him  in  reversion  of  any  fruit  of 

wooo  8  case.       'a 

Co.  1. 147.10.      If  an  estate  be  made  of  land  upon  condition,  as,  if  il. 

chaptconfirV    "**^®  *  feoffment  to  B.  on  condition  that  if  A.  p^y  twenty 

nation.       *     pounds  he  shaU  have  the  land  again;  in  this  case,  A.  and 

B.  together  may  at  any  time  before  the  performance  of  the 
condition  join  together  and  grant  this  land,  or  charge  it 
with  any  rent,  ^re.  and  this  will  be  good ;  for  it  is  a  maxim 
in  law,  fee-simple  land  may  be  charged  one  way  or  other. 
And  in  this  case,  B.  may  grant  over  his  estate  alone ;  but 
it  will  be  subject  to  the  condition.  And  if  B>  grant  a  rent 
out  of  the  land  to  a  stranger,  and  after  the  condition  is 
performed  and  the  feoffor  enter;  in  this  case  he  shall  avoid 

Co.  1. 147.        the  rent    But  in  this  case  A.  cannot  grant ;  for  he  hath 

(m)  A  nan  cannot  grant  a  thing  of  which  he  is  not  the  owner,  either  aetiuUy  or  fHtteniiattyi  at  the 
tune  of  the  grant ;  that  is,  he  most  either  be  possessed  of  the  very  thing  granted,  or  he  must  be  pot^ 
pcssed  of  something  from  which  the  thing  granted  may  arise  or  proceed.  Thus  he  must  be  either 
possessed  of  wool  severed  from  the  sheep,  (which  is  a  case  of  actual  ownership)  or  he  mnst  be  pos- 
■essed  of  the  sheep  from  which  the  wool  is  to  arise  for  the  ensning  seven  years,  which  is  a  case  of  po- 
tenlial  ownership :  therefore  where  the  grantor  has  neitlicr  an  actual  or  potential  ownership  at  the  time 
of  tiie  grant,  snch  grant  is  void— as  if  a  man  grants  all  the  wool  that  shall  grow  upon  the  sheep  he  may 
bny  hereafter,  this  is  a  void  grant.  See  Grantham  v.  Hawleyy  Hob.  132.  But  In  certain  cases  a  grant 
may  become  good  where  the  grantor  has  neither  an  actual  or  potential  interest  at  the  time  of  the  grant, 
as  if  he  grant  a  lease,  by  indenture,  of  lands  in  which  be  has  no  interest,  and  afterwards  purchases 
the  landfi,  the  lease  will  become  good  by  way  of  estoppel.  But  this  will  be  more  folly  noticed  in  the 
chapter  on  Leases. 

(n)  That  is,  if  it  is  the  tithe  wool  of  a  livinj^  of  which  he  is  actually  then  the  incumbent. 

(o)  See  accordingly  1  Wood.  668,  9.  and  turther  what  thiogs  may  be  granted,  Vin.  Abr.  Grants 
j[D).    Com.  Dig.  Grant  (C). 

(p)  Qk^'^i  and  see  the  case  of  James  v.  Peane,  11  Vcs.  383. 

nothing 
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notfatng  but  a  possibility  (9).  If  one  infeoff  direra  to  tlie 
use  of  his  son  and  heir  upon  condition,  and  before  the 
time  of  performance  of  the  condition  the  father  and  son 
join  to  grant  or  charge  the  land,  this  is  a  good  grant  or 
charge. 
P.  243.  If  the  tenant  in  tail,  and  he  that   is  next  in  remain- 

der in  fee,  join  in  the  grant  of  a  rent  charge  in  fee,  and 
after  .the  tenant  in  tail  doth  die  without  issue ;  in  this  case 
this  is  a  good  grant  and  charge  against  him  in  remainder  (r). 
And  if  A»  doth  bargain  and  sell  land  to  B.  hj  indenture, 
.  and  before  inrolment  they  do  join  to  grant  a  rent  charge 
to  C,  by  deed ;  in  this  case  this  is  a  good  charge  and  grant, 
whether  there  be  any  inrolment  or  not.  And  so  if  donor 
and  donee  in  tail  grant  a  rent  charge  out  of  the  land,  and 
then  the  donee  die  without  issue ;  in  this  case,  the  grant  is 
good  to  bind  the  donor  ($). 

If  land  be  granted  to  two  men  and  to  the  heirs  of  their 
two  bodies  begotten;  in  this  case,  albeit  they  hare  several 
inheritances  after  their  death,  yet  neither  of  them  can 
grant  away  his  estate  after  his  Kfe;  for  they  are  divided 
oidy  in  supposition  of  law. 

One  coparcener  of  a  seigniory  may  grant  his  part  to  a 
stranger. 

If  two  joint-tenants  be  of  a  plow  land,  and  one  of  them 
doth  grant  to  a  stranger  conmion  of  pasture  for  beasts 
without  number,  to  be  taken  in  the  same  land ;  tibis  is 
▼oid. 

jMt*tcBaDts.  If  two  joint-tenants  be  of  a  reversion,  and  one  of  them 
grant  the  whole,  this  is  void  for  a  moiety.  If  a  man 
pant  or  chaise  that  which  is  none  of  his,  and  that  wherein 
he  hath  no  property,  it  being  in  the  grantee,  or  a  stran- 
ger ;  ihe  grant  is  void.  And  therefore  if  a  man  grant  a 
rent-charge  out  of  the  manor  of  Dale,  or  grant  a  rever- 
sion of  land,  and  in  truth  the  grantor  hath  nothing  in  the 
manor  of  Dale,  or  in  the  land  ;  in  this  case  the  grant  is 
▼oid.  And  albeit  the  grantor  doth  afterwards  purchase 
the  manor,  or  the  land,  yet  this  will  not  make  the  grant 
good.    But  if  the  grant  be  bj  fine,  or  by  indenture,  there 

EatvppeL         in  some  cases  it  shall  be  good  by  way  of  estoppel  (t).  And 

in  this  case,  albeit  the  party  recite  Uiat  it  is  his  own,  yet 
this  will  not  mend  the  case.  And  therefore  if  a  man  re- 
cite that  he  hath  a  rent  of  ten  pounds  a  year,  and  then 
grant  five  pounds  a  year  parcel  of  it;  in  this  case,  if  he 
have  no  such  rent  the  grant  is  void. 


Co.  sap^r 
45.     Co.  IOl 
48,  49. 


Co.  Mprr  Lit. 


Perk,  icct*  7Sw 

Perk.  tect. 
103. 


Pefk»iect.80k 
Perk.  sect.  6S^ 
Dier,  it.  33. 


(f)  Q«^  of  tfaisj  it  being  Bpossibilitv  coupled  with  an  interest?  And  see  supra,  page  239,  note  (d). 
If  a  person  seised  m  fee  makes  a  lease  for  years  upon  condition,  and  afterwaras  grants  away  tlie  re- 
version, the  grantee  of  the  reversion  shall  in  some  cases  have  the  benefit  of  the  condition :  seesvpniy 
P*go  140,  note  (y). 

(r)  When  tenant  in  tail  in  remainder  makes  a  grant  of  the  estate,  this  grant  is  not  void  by  his  death, 
imi  onW  voidable ;  otherwise  it  is  of  a  thing  grunted  wt^fan  entailed  $gtate,  as  of  ar  reiU  granted  ami 
er  land  intailed :  this  grant  is  void  by  the  death  of  the  grantor  (tenant  in  tail),  and  the  aaaie  caanat 
be  made  good  after.— Arg.  1  Buls.  3«.    fValter  v.  Bovld. 

(t)  That  is,  to  bind  any  interest  which  remained  in  the  donor  after  making  the  gift  in  tail. 

(0  It  wQpld  appear  that  an  indenture  will  not  operate  as  an  estoppel  in  the  grant  of  an  estate  of 
freehold;  bat  it  will  in  the  case  of  a  demise  for  a  term  of  years.    See  Chapter  on  Leases. 

A  shepherd. 
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Bro.  Done,  56.    'A  shepherd^  bailiff,  or  parker,  oannot  give  or  mat  Serftnt. 
^  away  the  goods  of  his  master  without  authority.    And  yet 

it  seems  the  servant  of  a  tavemer  or  mercer  may  giro  or 
grant  hia  master's  wine  or  wares  (tr).    And  if  a  wife  giro  Hasband  and 
or  grant  the  goods  of  her  hasband;  this  is  a  good  gift  or  wife, 
grant  nntil  the  hnsband  disagree  to  it,  and  by  his  agree- 
ment it  is  made  good  for  ever, 
now.  524,  If  a  man  hare  a  lease  for  years  of  land,  and  male  a 

^^  lease  for  life  of  it,  or  charge  it  for  longer  time  than  the 

lease  for  years  doth  last ;  in  this  case,  the  grant  is  good 
for  so  long  as  the  lease  for  years  doth  last  and  no  longer. 
But  if  he  make  a  lease  for  life  and  give  livery  of  seisin,  he 
doth  forfeit  his  estate. 
Co.  snpcr  Lit.      Regularly  a  man  cannot  grant  or  charge  that  which  is 
'Si4.    Perk,      not  in  his  own  possession,  albeit,  he  have  a  riffht  to  it : 
•ect.  65,  86.      j^^j  therefore  it  a  man  be  disseised  of  his  land,  and  bo- 
fore  he  hath  entered  into  or  *  recovered  the  land,  he  doth      *  P,  244. 
grant  or  give  the  land,  or  his  right  to  the  land,  to  a  stran- 
ger, or  grant  a  rent-charge  out  of  the  land  to  a  stranger ; 
in  these  cases,  the  grants  are  not  good.    And  yet  such 
Vetk,  sect  9%.  grants  by  line  may  be  good  by  way  of  estoppel  (x).    And  EstoppeL 
98.   Co.  sQper  by  a  release  also  the  right  may  be  extinct     But  if  one 
^^'  ^*  hath  a  reversion  upon  an  estate  for  life,  and  he  grant  a 

rent  issuing  out  of  this  land ;  in  this  case  the  grant  is  good) 
and  the  charge  shall  fasten  upon  the  land  after  the  estate 
of  the  tenant  for  life  is  ended.  And  if  a  man  grant  com- 
mon,, or  rent,  notwithstanding  that  a  stranger  take  the 
rent  or  use  the  common  at  the  time  of  the  grant,  yet  thia 
grant  is  good ;  for  a  man  cannot  be  out  of  possession  of 
Hil.  18  Jac.  these  things  but  at  his  pleasure.  And  if  a  lease  for  years 
uio^J  ''u'^         ^®  made  to  me,  I  may  grant  away  my  estate  before  my 

entry.  And  if  the  lease  be  to  begin  at  a  day  to  come ;  I 
may  assign  over  my  interest  before  the  day  come ;  for  in 
this  case  the  interest  is  in  me  from  the  time  of  making  of 
Perk.  sect.  9t,  the  lease.  Also  I  may  give  or  sell  my  goods  that  I  have 
Doom's'  B  ^^^  ^°  possession ;  and  therefore  if  a  man  take  my  goods 
Don^  ts.  *  ^^^  o^  ™^i>®  o^  another  man's  possession,  I  may  afterwards 
l>u'r90.  JO.  give  or  grant  these  goods  to  him  or  another  man,  and  this 
Co.  4.  62. 63.    grant  or  gift  is  good. 

ito  H^^ff  ^  lessor  cannot  give  or  grant  the  trees  growing  on  the  Tenant  for 

Perk!  sect.  59.  Rro'*'*^  of  his  lessee  for  life,  or  years,  without  the  licence  life. 
Co.  11.  5o!       of  the  lessee ;  except  they  be  first  cut  down  by  the  lessee  Trees. 

or  some  other,  for  then  he  may.  And  if  there  be 
lessee  for  life,  and  the  lessor  give  the  trees  growing  on 
the  ground,  and  after  the  lessee  for  life  dieth;  in  this  case 
the  donee  cannot  take  them ;  for  that  at  the  time  of  the 
gift  a  property  of  them  was  in  the  lessee.  But  if  a  te- 
nant in  fee-simple  give  or  grant  Uie  houses  standing,  or 
trees  growing,  on  the  ground  he  bath  in  his  possession ; 
•in  this  case,  the  grantee  or  donee  may  take  them  after  the 
<leath  of  the  grantor;  and  that,  albeit  they  be  not  cut  or 
-taken  down  before  his  death.    And  yet  if  the  tenant  in  tail  TemiBt  in  tait^ 


(w)  See  accordingly  Tin.  Abr.  Onint8<H.  9.)  pi.  4. 

<«>  It  is  said  that  a  fine  of  lands  by  a  disseisee  to  a  stranger,  operates  for  (he  benefit  of  ^^disr 
•eisor,  and  not  of  the  connsee :  see  sapiai  page  14^  latter  part  of  note  (t). 
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give  or  grant  the  treet  growiog  upon  lus  intailed  land,  laid 
tiie  donor  die  before  the  trees  be  cut;  in  this  case,  the 
donee  or  grantee  cannot  cnt  them  afterwards.     Howbeit 

SaiblttBeatfl.     if  such  a  tenant  in  tail  give  or  grant  his  emblements  of 

com  growing  on  the  ground;  the  donee  may  cut  and  take 
Uiem  after  the  death  of  the  tenant  in  tail  (y).  And  if  the 
tenant  in  tail  give  or  grant  his  trees,  and  die  before  thej 
be  cot,  and  afterwards,  before  the  isaue  in  tail  enter  into 
the  land,  the  donee  or  grantee  cut  them  and  take  them 
away ;  in  this  case,  the  issue  in  tail  can  bring  no  action 
of  trespass  against  the  donee,  or  grantee,  for  the  trees : 
but  perhaps,  if  the  trees  be  not  removed  off  the  ground, 
he  may  take  them  (z). 

Pfcsentation.        If  two  coparceners  be  of  an  advowson,  and  the  one  Dicr,  S5. 

doth  present,  and  then  he  doth  grant  the  next  presenta-  15  H.  7. 
tion;  this  is  a  good  grant,  but  by  this  grant  doth  pass  the 
next  he  hath  to  grant,  for  his  companion  must  have  the 
*  P.  245.  next  (a).  So  if  one  be  seised  in  fee  of  an  *  advowson, 
and  he  hath  a  wife,  and  he  grant  the  third  presentation ; 
this  is  a  good  grant,  but  it  shall  be  taken  for  the  third  he 
may  grant,  which  is  the  fourth,  for  the  wife  is  to  have  the 
third  for  her  dower. 

3.  In  Kipect         If  a  man  have  granted  a  thing  once,  he  cannot  after-  perk.  seet 

of  »  fonn^r       ^ards  grant  it  again  (b).    And  therefore  if  a  man  give  or  Dier,  35.  S50. 

Mine  ^ng.^      grant  me  a  horse  first  by  word  of  mouth,  and  after  grant  ^^-  ^®L^*" 

him  to  me  by  deed ;  this  second  grant  is  void ;  and  there*  ^^^  ^^^ ' 
lore,  if  there  be  any  fault  in  this  grant  in  writing,  it  is  not 
material.  And  if  a  man  grant  to  me  common  of  pasture 
without  number  in  his  ground,  and  after  make  the  like 
grant  to  another ;  thitf  second  grant  is  void  as  to  me,  al- 
beit it  be  good  against  the  grantor.  And  if  one  grant  the 
next  presentation  to  a  church  after  the  death  of  the  pre- 
sent incumbent,  and  after  grant  the  same  to  another ;  or 
make  a  lease  of  land  to  one  for  ten  years,  and  after  make 
a  lease  of  the  same  land  to  another  for  the  same  ten  years ; 
or  give  a  horse  to  one,  and  after  give  the  same  horse  to 
another ;  in  all  these  cases,  the  second  grant  is  void.  But 
if  the  first  grant  or  gift  be  only  of  part  of  the  thing  granted 
afterwards,  or  of  part  of  the  time  only,  the  second  grant 

(y)  Aiul  where  there  is  no  grant  of  them,  if  tenant  in  fee,  or  in  tail,  die  after  sowing  the  com,  and  be- 
fore severance,  bis  executor  or  administrator  shall  have  the  emblements  as  the  chattels  of  tlie  testator. 
So  everyone  who  has  an  uncertain  interest,  if  his  estate  detennincs  by  the  act  of  God  before  sever- 
ance of  the  com,  shall  have  the  emblements,  or  they  go  to  his  execntor  or  administrator.  Co.  lit 
b5.  b.— See  fnlly  as  to  the  natnre  of  emblements,  and  who  :»haU  have  thero-^S  Bl.  Com.  tM.  403«— 
Com.  Dig.  (Bicns  6.)-*yin.  Abr.  £mbiements(A.>-3  Atk.  16.— and  as  to  a  devise  of  then,  see 
the  chapter  on  Testaments. 

(z)  It  is  conceived  that  if  the  grantee  cnt  them  after  the  death  of  the  tenant  in  tail,  though  before 
the  entry  of  the  issue  in  tail,  that  the  issue  might  maintain  a  special  action  on  the  case,  or  perhaps  aa 
action  of  trover. 

(«)  Parceners  seised  of  an  advowson  may  join  in  a  presentation :  but  if  they  cannot  agree  to  pre- 
sent, the  law  gives  the  first  presentation  to  the  eldest ;  and  this  privilege  shall  descend  to  her 
issue,  and  her  assignee  shall  have  it ;  and  so  shall  her  husbHud,  who  is  tenant  by  the  curtesy. — Co.  Lit. 
166.  b.  186.  b.  See  more  amply  in  Com.  Dig.  £sglise(H.  3)— Vin.  Abr.  Presentation  (G.  a.)  la 
the  case.of  joint-tenants  or  tenants  in  common  of  an  advowson,  if  they  cannot  agree  in  presentiifa 
the  ordinary,  after  six  montlis,  may  present  by  lapse.  And  see  further  on  the  subject,  i  Thnm't 
Co.  litt.  735. 

(6)  A  second  grant  of  the  same  thing  to  the  same  person  by  the  same  person,  and  recitiag  the  for* 
mer.  grant,  must  not  be  pleaded  as  a  ^roii*.  but  as  a  confirmaiion.    Plow.  Com,  397. 

vill 
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will  be  good  for  the  overplas*  And  therefore  if  oil4$  be 
seised  of  a  manor,  and  demise  ten  acres  of  the  demesne 
to  one  for  ten  years,  and  after  demise  the  whole  manor  to 
another  for  twenty  years ;  this  is  a  good  grant  for  the  over- 
pins  of  .the  manor  besides  the  ten  acres,  presently;  and 
for  the  whole  manor,  for  the  last  ten  years.  So  if  the 
second  grant  be  to  begin  after  the  first  is  determined ;  it 
is  sood.  And  if  the  second  be  snch  as  may  be  satisfied 
and  not  impeach  the  former,  both  shall  stand  good.  And 
therefore  if  one  that  hath  an  advowson,  grant,  the  next 
presentation  to  one,  and  after  he  doth  grant  the  next  pre- 
sentation to  another,  and  doth  not  say  [after  the  deatn  of 
the  incumbent ;]  in  this  case  the  second  grant  is  good,  and 
the  grantee  thereby  shall  have  the  second  avoidance  after 
the  death  of  the  present  incumbent  (c). 
Co.  4.  i««.  By  the  grant  of  an  acre  of  land  or  of  any  other  thing,  *•  ^  respect 

fS^iT  Co.  by  *»»«  ~r  whereby  it  »  oidled.  the  revemon  of  that  ^^ t^« 

10.  106, 107.     tnmg.  It  the  grantor  have  no  more  but  a  reversion,  will  ^f  tiie  thing 

11.  47.  pass,  and  this  mutake  will  not  hurt.  But  it  is  not  so  h  eon-  gnnted. 

•J  Plow.  190.     foeno.    *  And  yet  some  have  said,  if  one  grant  a  thing  in  Miman^ot 

possession,  by  the  name  of  the  reversion  of  the  thing,  this  Busrecital. 
»  ^^  ggp^f  IS  good  to  pass  the  possession.  Qmd  non  est  lex.  ^  For 
lit.  is.  See  if  one  make  a  lease  for  years,  and  before  the  lessee  enter, 
also  Co. «.  in  the  lessor  grant  the  land  by  the  name  of  the  reversion  or 
^^?*.!*j*^'  ^^  ^d ;  Siis  grant  is  void  (rf).  If  one  make  a  lease  for 
r^  t^^Jt  life  of  the  demesnes  of  a  manor  rendering  rent,  and  after 
rant  tiiii  opi-  he  doth  grant  the  manor  by  the  name  of  the  manor ;  this 
nion  also,  pier  is  a  good  grant  for  the  reversion  of  the  demesnes,  as 
the  grant  if  ^ell  as  for  &e  residue  of  the  manor.  But  if  one  grant 
f^mMi%r-     oommon,  by  the  name  of  the  reversion  of  the  common,  it 


ioB'«  caMyBro.  seems  this  is  not  good.  And  yet  if  one  have  common  and 
Grant.  grant  it  for  Ufe,  and  during  that  *  estate  he  doth  grant  the      *  P.  246* 

common  by  the  name  of  tatam  illam  Communiam  warn,  Sfe» 
some  do  hold  this  grant  to  be  good. 
Co.  6.  65.  Any  thing  may  be  granted  by  the  name  whereby  it  is  and 

46  £.  3.  6.  hath  been  usually  called  of  latter  times,  within  nine  or  ten 
Perk^sect!'  ^  y«ars  or  thereabouts,  albeit  it  be  an  improper  name,  and 
116.  '  >>ot  the  ancient  name  of  the  t||ing,  but  a  name  newly  got^ 

ten  (e).  And  so  a  manor  may  pass  by  the  name  of  a 
messuage  or  farm,  or  a  farm  or  manor  by  the  name  of  a 
messuage,  if  it  be  so  usually  called  and  reputed  (/).    So 


(c)  According  to  the  rule  of  conttniction,  Ut  re«  magu  tdUai  pmm  pereui, 

(d)  Bnt  if  the  instrument  could  take  effect  either  as  a  bargain  and  sale,  or  in  any  other  way  as  the 
conveyance  of  an  estate  in  possession,  in  that  case,  it  is  conceived,  it  would  be  good. 

(e)  Where  an  estate  has  undergone  any  material  alteration,  so  that  the  same  description  as  that 
which  is  contained  in  the  last  conveyance,  would  qot  clearly  identify  the  property,  in  snch  a  case  it 
■honld  be  conveyed  both  by  the  old  description  and  by  it's  modern  one ;  and  after  the  old  description 
the  modem  one  shoiild  be  prefaced  by  words  to  the  effect  following,  viz.  **  and  which  said  mea- 
*.*  snages  or  tenements,  lands  and  hereditaments,  above  mentioned  and  described,  are,  in  consequence 
**  of  certain  alterations  in  the  names,  boundaries,  and  sub-divisions  thereof,  (or  otherwise  as  the 
**  circumstances  of  the  case  may  require)  now  better  known  by  the  description  foUowingi  that  is  to 
<*s^;  all  that,"  &c. 

{/)  A  farm  or  lands  which  are  only  a  manor  in  reputation,  must  be  meant  here,  for,  it  is  conceived, 
a  real  manor  will  only  pass  by  the  name  of  a  manor.  A  maiw  in  reputation,  bnt  which  is  not  in  truth 
m  manor,  does  not  pass  by  the  name  of  a  manor  in  a  fine  or  recovery ;  for  they  are  grounded  on  ori- 
ginal writs,  wliich  ought  to  be  certain,  and  not  to  be  taken  by  intendment ;  bnt  otherwise  in  a  grant 
or  feoffment,  for  tliere  the  intent  of  the  parties  shall  help  it.  Noy,7.  Johnson  v.  Heydon,  Br.  Abr. 
Feoffment,  pi.  14.  see  farther  1  Lev.  27. 

the 
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may  be  granted  by  tbose  names.    And  if  a  man  grant  that  14  H.  f/f\. 

irhidi  in  deed  is  a  pasture  eronnd,  by  the  name  of  a  wood ;  ttl^.^.%, 

or  grant  that  which  in  deed  is  a  wood,  by  the  name  of  a- 

pasture  ground;  and  the  things  are  called  by  those  names ; 

these  are  good  grants  of  those  things.    And  if  one  grant 

by  the  name  of  a  great  field,  that  which  in  deed  is  bat  a  ^ 

little  close,  bnt  it  is  usually  called  by  the  name  of  a  great 

field ;  this  is  a  good  grant  of  this  thing.    So  if  one  grant  « 

by  the  name  of  a  plow  land,  that  which  in  truth  is  but  an 

acre  of  land,  or  grant  by  the  name  of  a  manor,  that  which 

is  but  a  plow  land ;  these  grants  are    good.    And  so  it  * 

seems  it  is  ^  cKnuoeno.    But  if  a  man  grant  a  house,  or  a 

messuage ;  by  this  grant  an  acre  of  land  will  not  pass  (^r). 

By  the  grant  of  services,  a  rent  reserved  upon  an  estate  Co.soperlit. 
tail  will  pass.  i'J-  ^^J^ 

If  a  man  make  a  lease  of  one  bouse  to  another  for  years,  ^^^  * 

and  the  lessee  divide  it  and  make  two  houses  of  it,  and 
after  the  lessor  doth  grant  the  reversion  of  it  by  the  name 
of  one  house ;  this  is  a  good  grant  to  pass  it.  And  if  one 
lease  three  houses  to  three  several  men  at  several  times, 
and  they  divide  them  into  twenty-nine  tenements  and 
households  in  them  all;  and  the  first  lessor  doth  grant  them 
by  the  name  of  three  messuages :  this  is  a  good  grant  to 
pass  them  all.  But  if  he  grant  by  the  name  of  fifteen  mes- 
suages or  tenements  only ;  it  seems  this  is  good  for  no 
more  but  for  fifteen  of  the  subdivided  tenements  (A). 

If  one  recite  that  he  hath  a  rent-charge  issuing  out  of  Perk.  sect.  it. 
Black  Acre  and  White  Aere,  and  then  grant  the  same  rent, 
and  in  truth  it  doth  issue  out  of  Black  Acre  only ;  or  if  he 
do  recite  that  it  doth  issue  out  of  one  acre  when  in  truth  it 
doth  issue  out  of  both ;  in  both  these  cases  the  grant  is 
good,  notwithstanding  these  mistakes. 

If  one  be  patron  of  the  church  of  B.  Peter  and  Pan/  in  Bro.Grairtyit. 
Z>.  and  he  grant  the  next  presentation  of  the  church  of  S. 
PeteTf  or  of  the  church  of  S.  Paul;  these  are  void  grants  Perk,  •cct.79. 
to  pass  the  presentation. 

If  one  grant  a  rent  out  of  J^^hite  Acre  by  the  name  of  a  Per  Cbief 
rent  out  of  Black  Acre ;  this  grant  is  void  as  to  charge  Ju»tice  Hat- 
White  Acre.  »««  •"^  J«*- 

If  one  have  a  manor  called  Steeple  Lanington^  and  he  ^j^  3  q^^  * 
grant  it  by  the  name  of  West  Lavington  alias  Steeple  Lav-  in  the  case  of 
*  p.  247.      ingtmiy  it  is  a  good  grant  by  the  [aiiad]  *  especially  if  the  EdwardCrew. 
grant  say  [lying  in  Lavington}  and  the  manor  of  Steeple 
Lavington  doth  lie  in  that  parish,  and  the  grantor  hath  no 
other  land  there.  j^.^.^^  ^  j^^ 

If  one  grant  all  his  lands  whioh  he  hath  in  D.  in  this  |q  Brown^s 
manner,  [All  my  lands  in  D.  which  I  had  of  the  grant  case,  agreed. 

{g)  Unless  the  grant  was  of  the  messuage  with  the  appurtenances,  in  which  case  the  acre  of  laad 
might  pass  in  certain  cases.    See  supra,  page  94:  see  also  page  90,  note  (y). 

(K)  If  a  man  make  a  lease  of  eight  tenements  in  D,  by  several  leases,  and  thee  by  deed  recite  sevea 
of  the  leases,  and  grant  the  reversion  of  them  to  A.  with  all  his  lamb,  kou$eSf  aid  edifua  ta  i>.,  be 
having  no  other  lands,  ^c.  in  D.  than  the  eight  tenements  j  in  such  a  case  the  reversion  of  the  cighfh 
tenement  not  recited  shall  pass ;  for  the  words,  '<  all  his  lands,"  4*c.  cannot  otherwise  be  mtisned^ 
%  Roll.  Abr.  49.  Hogget  v.  GUe$,  But  general  words  shall  have  no  further  operation  than  the  parties 
clearly  mtended,  see  supra,  page  79,  hitter  part  of  note  (n). 

of 
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-«. '  of  /.  S.]  tUb  is  a  |ood  grant  of  all  bit  lands  in  D.  albeit 

^        be  had  them  not  of  the  grant,  of  /.  S.  bat  of  the  grant  o( 

another.    Bat  if  the  words  be  [all  my  landa  which  J  had 

by  the  grant  of/.  &  inD. ;]  in  this  case  the  grant  is  not 

0  good  to  carry  any  other  lands  in  P.  bat  sach  as  he  had  of 

^low.  169.595.  the  grant  of  /.  S,    So  if  one  grant  in  this  manner  [all  my 

And  Wwts       manor  of  Safe,  in  DaU^  which  I  had  by  descent]  and  in^ 

'SS3* jMtke    *™^^  ^®  ^^  **  ^^^^y  descent  bat  by  pnrchase ;  this  is  a 

r„ptnm  good  grant  of  the  manor.    So  if  one  grant  all  his  lands  ia 

'  tM.  B.K.      l>ak^  and  say  no  more ;  this  is  a  good  grant  to  pass  all  his 

lands  there.     Bat  if  one  grant  in  this  manner  [all  my 

•  lands  in  Dole  which  I  had  by  descent  from  my  father  J 

and  in  trath  I  had  them  not  by  descent  bat  by  purchase* 

Uer  87.       •    this  grant  is  roid  and  will  not  pafis  those  lands.    So  if  I 

grant  in  this  manner  [all  my  lands  that  I  had  by  the  at- 
tainder of  /.  SS\  and  in  truth  I  had  no  land  by  that  means ; 
Ific.  t  Jae.       this  grant  is  void.    Ami  if  I  grant  after  this  manner  [all 
Brown?^*       my  lands  in  B.  in  the  tenare  of  1>.  which  I  had  of  the 
rown  s  ciM.    ^j^^  ^^  j^  ^  j  ^^ j  .^  truth  it  doth  lie  in  B.  and  is  in  the 

tenure  of  JD.  but  it  was  not  purchased  of  /.  &  this  is  a 
good  grant  to  pass  the  land. 
Bier  S99.  Co.       If  a  parish  lie  in  two  counties,  viz.  Serkt  and  Wiltg, 
3-  10*  and  one  grant  in  this  manner  [all  his  close  cidled  CalHs  in 

the  parish  of  Uur$t  in  the  county  of  Berks]  and  in  truth 
the  close  doth  lie  in  the  county  of  WiltM ;  this  is  a  good 
grant  to  pass  the  close.    But  if  one  grant  in  this  manner 

[all  his  houses  in  the  parish  of  St,  Botolph  extra  Aldgate, 
ate  in  the  tenare  of  R.\  and  in  truth  he  hath  no  houses 
there,  but  he  hath  some  honses  in  St.  Botolph  extra  Al- 
dengate:  this  is  a  void  grant  And  yet  If  the  grant  be  in 
this  manner,  [all  that  my  house  in  the  occupation  of/.  & 
in  St.  Andrews  parish]  whereas  in  truth  it  is  in  the  parish    '  , 

of  K.  but  in  the  occupation  of  /.  S,  it  seems  this  grant  is 
good  to  pass  the  house.  But  if  it  be  thus  [all  that  my 
house  in  St,  Andreio's  parish  in  Holbom,  in  the  occupation 
of  /.  S,]  and  in  truth  it  is  in  another  parish,  but  in  his 
occupation;  this  grant  is  not  good  to  pass  the  house  (t). 
HiL  t  Jae.  If  one  grant  in  this  manner  [my  manor  of. Dale  which  ap- 

B.  R.  per         peareth  by  office  found  to  be  of  the  value  of  ten  pounds 
Tanfield.  ^^  annum]  and  in  truth  in  the  office  it  is  found  at  twenty 

pounds  per  annum ;  this  grant  is  good  notwithstanding  this 
misprision. 
Pascr  7  lac.         If  one  grant  in  this  manner  [all  my  manor  of  1F«  lata 
r  *  ^*  s«         parcel  of  .the  possession  of  the  Abbot  of  &  and  late  in  the 

»M^— ^w— -»— ■  I  I  ■■■     ■■      — ^1^1— 1— .wi  .111  I  il  ■  I  !■  ^■M.^— ^^— *i»ii»      I  I       I  ,^,i^i^^^^i,M«fcafc^»afc^a^ 

(t)  See  contra^  LnA  md  Rea$t9n,  5  Tsnnt  Rep.  207.  inhere  it  was  held,  that  if  parcels  were  cor- 
ftctlj  described  by  their  qnantities  and  occupiers,  they  would  pass  by  the  deed,  iiotwithsUnding  they 
were  crroneoosly  described  as  to  the  parish.  And  in  wills,  partial  errors  in  the  description  of  the 
property  will  not  vitiate  the  devise,  if  the  description,  independant  of  the  erroneous  part,  is  sum- 
cicnt  to  shew  with  certaiiDty,  what  property  the  testator  really  meant  to  devise.  tJpon  this  point,  the 
foHowiog  eases  may  be  referred  to  t  Chamberlain  v.  ^fiin-,  Cro.  Car.  It9.  Ha9tBad  v.  SearUy  1  Ld. 
Raym.  728.  Paew  v.  KnoUis,  Rrownl.  131.  IneUey  v.  Rabnuon,  3  Leon.  165.  Dot  ▼.  EaH  of  Jer- 
aeff^  ,1  Bamw.  dp  Aid.  650.  MoOeyy,  itfossfy,  8  Easfs  T.  R>  149.  Deim  v.  Tioigg,  1  P.  Wms*  286. 
J>enn  v.  KHfmes,  9  East's  T.  R.  366.  Doe  v.  Pigot,  1  Moore's  Rep.  274.  It  may  be  proper  just  to 
state,  that  in  devises,  parol  evidence  is  not  admissible  to  shew,  either  directly,  or  by  facts  and  circnm- 
stances  from  wh;ch  the  inference  might  be  drawn,  that  the  testator,  bv  a  particukir  description,  in- 
tended to  devise  either  more  or  less  than  such  description  comprises.  See  Doe  v.  Oxendoitf  3  Taunt. 
147.  Doe  V.  Geering,  3  Maulc  &  Selw.  271.  Doe  v.  Ljiford,  4  Maule  &  Selw.  5.50.  In  the  case  of 
nrhilhread  v.  May,  2  Bos.  &t  Pnl.  593,  the  Court  was  divided  as  to  the  admis^'bility  of  such  evidence, 
but  it  sccmi  ta  be  oow  settled,  that  it  Is  not  admissibTe. 

A  A  possession 
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pOMMsicm  of  K»]  ai\d  in  truth  it  was  never  hi  tiie  poMei- 
sion  of  K.  thit  grant  is  good  notwithstanding.  But  if  the 
*  P*  S48«  gnat  be  thus  [ommia  iUa  temu,  Src.  *  in  femora  I.  S.jacen. 
tti  W.  niiner  prioratui  de  S.  speetan.']  and  in  trath  the  land 
doth  lie  in  8,  and  not  in  W. ;  this  is  no  good  grant  to  pass 
the  lands  in  S.  And  if  the  lands  do  lie  in  Jr.  bat  are  in 
the  tenure  of  /.  D.  and  not  in  the  tenure  of  /.  S.  the  grant 
is  void  to  pass  the  lands  in  the  occnpation  of  /.  8.  (k). 

If  one  purchase  the  land  of  Z  &  in  T.  and  have  no  other  Dier  sre.  Bm 
knd  there,  and  he  grant  his  land  in  T,  late  the  land  of  Graat,  9t« 
•  R,S,  or  late  the  land  of  8.  and  mistake  or  omit  the  chris- 
tianname;  this  grant  is  good,  notwithstanding  this  mis* 
take.  And  so  ako  it  is  where  there  is  a  blank  left  for  the 
^  christian  name.  And  if  in  this  case  he  grant  all  his  land 
in  T.  and  say  no  more,  this  is  a  good  grant  to  pass  the 
land.  And  if  one  grant  [all  his  lands  in  D»  called  If. 
which  were  the  lands  of  1.  £]  this  is  a  good  grant  to  pass 
the  lands  called  N.  thongh  they  were  neyer  the  lands  of 
/.  8.  But  if  the  orant  be  [of  all  his  lands  in  D.  which 
were  the  lands  of  /.  S.]  by  this  none  but  those  lands  that 
were  the  lands  of  /.  S.  will  pass. 

If  one  grant  in  this  manner  [all  my  meadow  in  D,  con-  Bier  eo. 
taining  ten  acres]  whereas  in  truth  his  meadow  there  doth 
contain  twenty  acres,  it  seems  this  is  a  good  grant  for  the 
whole  twenty  acres.  So  if  one  grant  thus  [all  those  forty- 
seven  acres  of  land  by  the  slei^t,  whereof  fifteen  lie  in 
D.  twenty  in  E.  and  twenty-five  in  F,]  and  in  truth  all  of 
them  do  lie  in  F.  and  none  of  them  in  D.  or  jE.  this  is  a 
]geod  grant  to  carry  the  whole  forty-seven  acres. 

If  one  grant  twenty  load  of  wood,  and  say  in  his  grant  BTO.GniiJ^ 
[of  which  twenty  load  of  wood  he  had  sixteen  load  by  the  ^* 
grant  of  his  father  /.  fi^.J^and  in  truth  /.  &  did  not  grant 
any  wood  to  him  at  all,  or  did  not  grant  unto  him  sixteen 
load  only :  this  is  a  good  grant  of  the  twenty  load  of  wood, 
notwithstanding  this  false  recital. 

If  one  grant  his  manor  of  D,  and  doth  not  say  in  what  Bro.  Gnat, 
town  or  towns  it  doth  lie;  this  is  a  good  grant    JBut  it  is  53. 
best  to  say  in  what  towns  the  manor  doth  lie ;  for  if  it  lie  7  H,  4. 41. 
in  divers  places  (as  it  may)  and  any  of  the  places  into 
which  it  goeth  be  omitted,  and  the  rest  are  set  down;  no 
part  of  the  manor  lying  in  the  town  that  is  not  expressed  ^ 

will  pass.  ^ 

If  one  grant  a  .manor,  and  that  which  in  truth  is  but  Co.  l.  46. 
one  manor,  by  the  name  of  the  manor  of  A,  and  B»  this  is 
a  good  grant  of  the  manor.  And  so  also  it  is  if  it  be  two 
manors,  as  if  a  man  be  seised  of  the  manors  of  Rtftam  and 
Condor,  in  the  county  of  Salop,  and  he  grant  in  this  man* 
ner  [totum  iUnd  nuinenum  de  Rytcn  8f  Condor  ctmi  nerft- 
ne».  in  com.  Sahpup:]  this  is  a  good  grant  of  bom  the 
manors.  Otherwise  it  is  in  case  of  the  king. 
Prerogative.         If  one  have  a  farm  of  land,  meadow,  4rc.  by  lease  called  Curia  Co*  B. 

Hodges,  lying  within  the  parishes  of  St,  Stephen  and  St.  PaM.  9  Jac- 


{k)  But  where  there  is  such  certainty  in  the  description  of  the  parcels  (independant  of  that  putflf 
the  description  which  states  them  to  he  in  the  possession  of  such  a  one)  that  tnere  can  be  no  donfctJ* 
to  their  identity:  in  that  case,  an  error  in  stating  in  whose  dccnpation  the  panels  are,  will  not  afet 
the  operation  of  tii?  gtfmt.   ISec  Swift  ▼•  Eyra,  Cro.  Car.  546. 

Pettr, 


Inter  Plat, 
asleep.  Bro. 
QmUf  93. 
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94^ 


Co.  11.  SO. 


Co.  Bsper  lit. 


Co.  super  Lit. 
4. 

Dier84« 
ME.  5. 


Bro.  Grant^ 
101.  If  i. 


Dier46«PIow. 
inHiUaiMl 
Crrange'i  case. 


Fits.  Grant, 


tl  Asa.  pi.  t5. 

f7H.  6.  3. 
Plow.  164. 
Bro.  Lease,  55. 


Flta.  Grant, 
Perk.  sect.  ^8. 


Peter,  in  Sif.  ASaTit ;  and  he,  reciting  tbe  said  lease,  grant 
to  C,  his  term,  and  interest  in  the  honse,  lands,  Sfc,  called 
Hodges  in  the  parish  of  St.  Peter  *  and  St,  Albatu ;  this      •  P.  249* 
grant  is  good  only  for  so  mach  as  doth  lie  in  the  parish  of 
St.  Peter,  and  not  for  that  which  doth  lie  in  St.  StepheiCs. 
But  if  he  grant  ^e  farm,  and  doth  not  say  in  what  parish 
it  doth  lie ;  this  is  a  good  grant  of  the  whole  farm.    As  in 
the  case  hefore  of  a  manor  that  doth  lie  in  divers  parishes* - 
And  if  in  the  case  here,  the  farm  lie  within  the  parish  of ' 
St,  Peter  bnly ;  the  grant  is  good  for  the  whole  farm.    If 
one  recite,  that  whereas  he  hath  such  lands  hy  forfeiture, 
or  whereas  snch  a  one  hath  an  estate  of  his  land,  or  where- 
as th^  grantee  hath  paid  him  ten  pounds  or  done  him  such 
service,  or  the  Uke,  and  these  things  are  not  true,  and 
afterwards  he  doth  grant  the  land  hy  apt  words ;  this  mis* 
take  in  these  cases  will  not  hurt  the  grant.    But  otherwise  Prerogativt. 
it  is  in  case  of  the  king,  in  some  of  these  cases. 

If  one  have  a  manor  in  which  he  hath  parks  and  fish- 
ponds, and  he  grant  the  pianor  for  life,  except  the  game 
and  fish,  and  after  grant  the  reversion  of  the  manor;  this 
is  a  good  grant  of  the  game  and  fish  also. 

If  a  grant  he  of  [Centum  Ubratas  terra,  or  50  libratas 
terrcB  or  of  Centum  solidaf  terra]  it  seems  these  are  good 
grants,  and  that  herehy  doth  pass  land  of  that  value,  and 
so  of  more  or  less.  ^ 

If  a  grant  he  of  an  acre  of  land  covered  with  water,  this 
is  a  good  grant. 

If  a  grant  he  of  a  certain  portion  of  land  'or  tithes,  or 
of  the  fourth  part  of  land  or  tithes,  and  there  he  a  sufii- 
cient  certainty  in  the  description  of  it,  this  grants  is  good. 
And  therefore  if  the  grant  he  §f  the  fourth  part  of  the 
tithes,  and  of  the  offerings  of  the  church  of  St.  Peter,  this 
is  a  good  grant 

If  one,  seised  of  an  advowson  in  fee,  grant  to  /.  «Si.  that 
as  oft  as  the  church  is  void  he  shall  name  the  clerk  to 
the  grantor,  and  he  shall  present  him  to  the  ordinary; 
this  is  a  good  ^ant  of  the  advowson. 

A  reversion  may  he  granted  by  the  name  of  a  remain- 
der, or  a  remainder  by  the  name  of  a  reversion,  and  such 
a  grant  is  good.  As  if  one  grant  land  to  /.  S.  the  rever- 
sion to  /.  u.  this  is  a*good  'grant  of  the  remainder. 

If  one  make  a  lease  of  land  to  husband  and  wife  for 
their  lives,  and  after  grant  the  reversion  of  this  by  the 
name  of  the  reversion  of  the  land  which  the  wife  doth  hold 
for  life ;  this  grant  is  void.  So  if  one  grant  to  two  for  life, 
and  after  grant  the  reversion  of  one  of  them,  this  is 
void.  ' 

A  fulling,  or  grist  mill*  may  be  granted  by  the  name  of 
a  mill  only. 

If  one  grant  in  this  manner  [all  that  his  messuage,  Sfc»  Iiieert|dnty« 
And  all  the  lands,  meadows,  and  pastures,  thereunto  be- 
longing ;  this  is  a  good  grant,  and  certain  enough  to  pass 
all  the  lands,  meadows,  and  pastures,  usually  occupied 
therewith. 

If  the  lord  grant  his  manor  by  the  name  of  [his  manor      P.  250. 
with  the  rerersion  of  all  his  tenants ;]  or  by  the  name  ef 
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idle  rerenimi  of  all  his  tenanto  boajf  and  free  wluph  hold 
or  life  or  /eara;]  and  do  not  name  them  by  tlieir  parti- 
cular names;  these  grants  are  good  in  these  oases  and  cer* 
tain  enough. 

If  one  grant  land,  and  say  not  in  what  parish  or  coonty  Bro.  Oianf^ 
or  villi^  it  doth  lie ;  yet  if  there  be  any  other  matter  to  ^• 
describe  it ;  it  seems  the  grant  is  good  enough^  and  it  ^*  ^*  ^^* 
may  be  averred  where  it  lieth.    Bat  if  there  be  no  cir- 
cnmstantial  matter  in  the  grant  to  denote  and  decypher 
ont  where  it  doth  lie ;  it  seems  the  grant  is  roid  for  incer- 
tainty  (Q.    And  therefore  if  one  grant  his  manor  of  Dale: 
or  his  lands  in  the  occupation  of  7.  8.  or  his  lands  that  de- 
scended  to  7.  S.  or  his  lands  that  did  belong  to  the  priory 
of  &  or  the  like ;  these  are  good  grants  and  certain  enough. 
Id  cerium  at  qtM  eertum  reddi  potest. 

If  there  be  tenant  for  life  of  three  houses^  and  fonr  Perk,  sect  75* 
acres  of  land,  and  he  in  reversioh  grant  the  reversion  of 
two  houses  and  of  two  acres  of  this  land ;  this  is  a  good 
grant  and  hath  sufficient  certainty  in  it. 

If  a  grant  be  incertain  altogether^  and  have  not  suffi-  Perk,  sect  (7. 
cient  certainty  in  it,  and  cannot  be  made  certain  by  some 
matter  ex  pott  facto,  it  is  void.    And  therefore  if  there  be 
lord  and  tenant  of  three  acres  of  land  by  fealty  and  twelve 
pence  rent,  and  the  lord  grant  [the  services  of  the  third 
acre]  to  a  stranger;  this  grant  is  merely  void.    So  if  hus-  Perk.  sect.6a« 
band  and  wife  hold  an  acre  of  land  jointly  of  /•  5.  for 
^  their  lives,  and  /.  S.  grant  the  reversioa  of  the  acre  of 
land  which  the  husband  alone  doth  hold  for  his  life ;  this 
grant  is  void  (»).    So  if  there  be  lord  and  three  joint- 
tenants,  and  the  lord  grant  the  services  of  one  of  them  to 
a  stranger;  this  grant  is  void.    So  if  one  have  twenty  te-  9  H.^  iff. 
nants  that  do  pay  him  twelve^pence  a^piece  rent,  and  he 
grant  five  shillings  yearly  out  of  these  rents,  and  doth  not 
say  of  which  tenants,  this  grant  is  void  for  incertainty  (m). 
So  if  conusance  of  pleas  be  granted,  and  it  is  not  said  be-  44  E.  5.  ir. 
fore  whom;i  this  is  utterly  void.    So  if  one  have  two  te-  Bro.  Gnat, 
nements,  and  doth  grant  the  reversion  of  one  of  them,  ^'' 
and  doth  not  say  which ;  this  is  void  for  incertainty.    So  I>ier  9i. 
if  one  grant  estovers  to  another,  and  say  not  what  nor 
how,;  this  is  void.    So  if  one  grant  me  so  many  of  his 
trees,  or  of  his  horses  as  may  be  reasonably  spared ;  this 
grant  is  void  (o).    And  yet  if  one  grant  me  so  many  of  his 
trees  as  /.  S,  shall  think  fit;  it  seems  this  grant  is  good. 
.    And  if  one  grant  me  one  hundred  load  of  wood  to  be  taken  Co.  5.  t4. 
by  the  assignment  of  the  grantor,  or  to  be  taken  by  the 


(I)  So,  where  there  is  any  uncertaiDty  in  the  limitation  of  the  e8tate,-^as  where  A.  .,,,..»,«. 
of  lands  for  a  term  of  two  thousand  years,  grants  to  B.  and  his  wife  {mtkout  mentumh^  my  iefm\ 
to  the  nse  of  C.  for  his  life  and  to  the  heirs  of  ^is  body ;  and  in  default  of  issue  to  B.  tor  one  tbM. 
■and  eight  hundred  years ;  the  firat  limitation  was  held  to  be  void  for  uncertainty,  it  meationiitt  W 
grant  to  B.  and  ux.  but  not  saying  for  what  estate  or  term.— See  Ktrdy  v.  Duek^  f  Vern.  684. 

(m)  The  lands  are  held.for  the  lives  of  the  husband  and  his  wife,  and  not  for  the  Uie  of  the  hi 
alone,  therefore  the  grant,  not  being  of  the  real  and  proper  reversion,  is  bad. 

(a)  Had  he  granted,  or  rather  assigned,  tiie  rents  of  five  distinct  tenants,  this  would  have  been 

{,0)  For  there  is  no  standard  to  reduce  the  grant  to  a  certainty.    Hob.  168.    Moor.  880. 

assignment 


tHAl^.XlU 
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«5«fe- 


Bro.  Done,  51. 


»£.  4p  56. 


<  • 

aasignmei^t  of  /.  5.  tbese  are  good  grants.  .So  if  one  grant 
me  three  acres  of  wood  toward  the  north  side  of  the  wood ; 
this  is  a  good  grant,  and  certain  enough. 

If  one  grant  to  one  of  the  children  of  /.  S.  and  L  S. 
hath  more  *  than  one,  and  he  doth  not  describe  which  hp    *  P.  l^Sl. 
doth  intend ;  this  grant  is  void  for  incertaintj. 
If  one  grant  to  me  a  rent,  or  -  a  robe ;  twenty  shilUngs, 
P«rk.  McL  74.  or  forty  shillings;  or  common  of  pasture,  or  rent ;  in  the 
disjunctive,  which  is  at  first  very  mcertain ;  yet  this  grant 
may  become  good,  for  if  I  make  my  election,  or  he  pay 
the  rent,  or  perform  the  grant  in  either  part;  the  grant  is 
Perk,  icct  76.  now  become  good.    So  if  one  be  seised  of  two  acres  of 
land,  and  he  doth  lease  them  for  lifb,  and  gr^t  the  re- 
mainder of  one  of  them,  and  doth  not  say  of  which,  to 
IfS.  in  this  case,  if  /.  S,  make  his  election  which  acre  he 
will  have,  the  grant  of  the  remainder  to  him  wiO  be  good. 
So  it  is  when  a  man  hath  six  horses  in  his  stable,  and  he 
doth  grant  me  one  of  his  horses,  but  doth  not  say  which 
of  them ;  in  this  case,  I  mav  choose  which  I  will  have, 
and  in  these  cases  when  I  have  made  my  election,  and 
not  before,  the  grant  is  good.     And  if  in  these  cases,  the 
grantee  doth  not  make  his  election  during  his  life,  it  seems 
the  grant  will  never  be  good.    If  one  be  seised  of  land, 
and  lease  it  for  years  rendering  ten  shillings  rent,  and  af- 
ter he  doth  grant  a  rent  of  ten  shillbgs  oat  of  this  land  to 
a  stranger;  in  this  case,  albeit  there  be  some  incertainty 
in  the  grant,  yet  this  is  a  good  grant  of  a  rent  of  ten  shil- 
lings ;  but  it  shall  be  taken  a  grant  of  a  new  and  not  of 
the  old  rent,  and  therefore  shall  not  take  effect  until  the 
particular  estate  be  ended  (p). 

See  more  to  this  point  in  Deeds  and  their  JBtpohh'iNi, 
chap,  5.  nujnb.  15.  and  Fine,  chap,  2.  numb.  7.  (q). 

14  some  cases,  albeit  there  be  in  ai  grant  a  good  grantor,  5.  In  reipcct 
and  a  good  grantee,  and  a  thing  granted,  and  all  these  are  of  matter  la 
duly  and  certainly  described,  yet  the  grant  may  be  void  •^""^  ®^^ 
for  some  fault  in  some  oth^r  thing  touching  the  grant :  as,  SJ^t.^ 
1.  In  the  commencement  of  the  estate.    For  if  a  man  be  ].  inVhaeom- 
possessed  of  a  term  of  years,  albeit  it  be  one  hundred  mencement  of 
years,  or  upwards,  and  grant  to  another  all  the  residue  of  ^  wtat^- 
this  term  or  years  that  shall  be  to  come  at  the  time  of  his 
death ;  this  grant  is  void  for  incertainty  (r).    And  yet  if  a 
man  possessed  of  such  a  term  in  land,  grant  the  land  to 
another,  to  have  and  to  hold  to  him  after  the  death  of  the 


Bro.  Grant, 

rr. 


(ro.  Oranty 

164. 

C0.I.  155. 

Plow.  5S0. 


^T 


Ip)  If  the  rent  granted  to  the  stranffer  was  expressed  to  commence  in  preBenti,  in  that  c^se  It  eoidd 
M  be  held  that  it  was  not  to  take  effect  till  the  end  of  th^  particnlar  estate ;  and  even  if  not  ^x-' 
imud  to  commence  in  prefca(t,  yet,  if  it  was  not  exprcMly  granted  to  commence  In  finturo^  pnght 
t  not  to  be  considered  as  commencing  in  presentif  and  might  not  the  pantee  require  the  lessee  to 
ay  his  rent  of  ten  shillings  tp  him,  (the  grantee)'  in  discharge  of  his  (the  grantee's)  rent-clnrgQ 
f  the  same  amount.  See  the  case'  of  Jliou  V.  Gatftsior#,  Doagl.  t66.  (and  Ex  parte  WiUtn^  S  Ves. 
k  Bea.  Sd2.)  the  principle  of  which  ^eems  applicable  in  a  case  like  the  aiboTe. 
<f )  And  farther,  as  to  mistal^es  ^nd  misrecitals  in  grants.  In  respect  of  names  or  thhigt,— hi  Bac. 
^W.  Grants  (H).— Yin.  Abr.  Grants  (D.)  "  ' 

(r)  If  an  assignment  of  a  term  may  be  made  to  commence  in  figure,  (see  snpra^  jffLjg^  ^8,  noto  (1),) 
>  that  case,  it  is  conceived,  the  above  grant  would  be  good, 

grantor 


i 
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grantor  for  fiftj  years,  or  for  two  liuBdred  years ;  these 
are  good  grants ;  and  in  the  first  case^  the  grantee  shall 
•  have  fifty  years,  if  there  be  so  many  to  come  of  the  term 
of  one  hundred  years  at  the  death  of  the  grantor;  and  in 
the  last  case,  the  grantee  shall  hare  the  land  for  the  whole     * 
one  hundred  years,  or  so  many  of  them  as  are  to  come  at     « 
the  death  of  the  grantor.    So  if  one  grant  any  thing  that  pier  58.   <:•. 
doth  lie  in  livery  or  in  grant,  and  that  is  in  esse  at  the  time  ^-  i- 
of  the  grant,  in  fee-simple,  fee-tail,  or  for  life,  and  the 
estate  is  to  begin  at  a  day  to  come;  this  for  the  most  part 
is  void :  ^owbeit  in  some  cases  the  livery  of  seisin  will 
incerteifity.       ^^j^  j^      g^^  ^  j^^^  ^^^  ^^^^  ^  ^^^^  j^  fiituro  is  good  Paic.  r  Jac- 

enough  («).    And  if  a  lease  be  made  to  one  for  years,  or  Ocnnii's  caae. 
F*  fi62.     for  years  determinable  upon  lives,  *  and  after  a  lease  is 
made  to  another  of  the  same  thing,  to  have  and  to  hold 
from  the  end  of  the  former  lease,  this  is  a  good  lease,  and 
the  commencement  certain  enough.    So  if  a  lease  be  made 
of  land  to  one  for  life,  and  after  the  reversion  thereof  is 
granted  to  another  for  life/  cum  post  mortem  vel  alio  modo  Cnukiock's 
fMcare  contigerit ;  this  is  good.    So  if  a  lease  be  made  to  owe. 
One  for  twenty  years  if  he  live  so  long,  and  after  a^  lease  p**L '^^■'^* 
is  made  to  another  luU>enduM  after  the  end  of  the  term  ^^*    * 
granted  to  the  lessee,  for  twenty  years  to  be  accounted 
ft-om  the  date  of  the  deed  last  made,  this  is  a  good  grant 
for  twenty  years  after  the  first  lease  ended,  and  the  words 
[to  be  accounted,  ^c]  shall  be  rejected  {t).    And"  if  one  Co.  9. 
grant  a  rent  to  me,  habendum  from  the  time  of  my  full 
*  age  for  my  life,  and  I  am  of  full  age  at  the  time  of  the  Plow.  I9f . 

grant,  this  grant  is  good  for  my  life.    If  a  woman  sole  Co.  6.  36. 
have  a  lease  for  years  and  take  a  husband,  and  then  he  in 
reversion  grant  the  land  to  another,  habendum  after  the 
term  granted  to  the  husband,  ifc,  where  in  truth  it  was 
never  granted  to  the  husband  but  by  an  act  of  law,  viz. 

f .  In  the  Umi-  the  marriage,  yet  thisns  a  good  lease.    2.  In  the  limita-  8f  H.  e,  iS. 

SSte:  or  i^     **^^  ^^  ^^  ^^^-    ^®'  *^  *  ^^^  ^^  ^^^  *  heredUnu,  P»ow.  18. 

ihthJ^endmn    without  SUM,  this  is  void  for  incertainty  («).    And  yet  a  ^**^JJ***"  I?" 

ofthegcMit      grant  to  one  4*  Aere<f»6itf,  is  good.    And  if  a  man  grant  77.  Plow.  iM, 

two  acres,  to  have  and  to  hold  the  one  in  fee-simple  and 
the  other  in  fee-tail ;  or  the  one  in  fee-simple  and  the  other 
for  life;  and  doth  not  set  down  which  in  fee-simple,  Sfc. 
in  certain ;  yet  Uiis  grant  is  good,  and  the  grantee  hath 

Inccrtibty.      the  election.    And  yet  if  one  grant  two  acres  to  two  men, 

habendum  the  one  to  the  one,  anil  the  other  to  the  other, 
and  say  not  which  either  of  them  shall  have;  this  is  void  Co.  lO.  tor. 
for  incertainty.    And  if '  one  hare  a  rereraiott  of  land  aftw  Plow.i4i. 


(a)  Thongfa  according  to  the  strict  mlea  of  the  common  law,  an  estate  of  freehold  carniot  be  made 
to  commence  in  fiUur^y  except  by  way  of  remainder  expectant  upon  an  estate  of  freehold,  yet  there 
Is  no  objection  to  a  term  of  years  being  made  to  commence  in  fiituro.  So  nnder  the  Statute  of  Uses, 
estates  even  of  freehold  may  be  made  to  commence  in  fiUurOf  ^  ithont  any  specific  particnlar  estate  t« 
mpport  them,  and  the  same  may  be  observed  with  respect  to  execntory  devises. 

(t)  It  would  seem,  that  the  more  proper  constmction  would  be,  thattlie  second  lessee  shonid  bold 
for  10  moch  of  the  term  of  twenty  years,  computing  from  the  date  of  the  second  lease,  as  was  vnex- 
pired  when  the  first  lease  determined. 

(u)  If  there  was  a  recital  or  some  other  thing  to  shew  that  the  mnl  was  intended  to  be  to  the 
heirs  of  Mhj  in  that  case  there  b  no  doubt  but  the  word  mis  would  be  supplied  by  constnictloii. 
Bee  supra,  page  101,  note  (y), 

a  lease 
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a  lease  for  years^  a&d  grant  the  And  kahendum  the  rerer^ 
sion»  or  grant  Ae  reveruon  kabemdum  tbe  land,  this  it 
good. 

In  some  cases,  a  grant  or  gift  may  be  void,  at  least  to  6*  I"  mpeet 
some  persons  and  purposes  when  there  are  none  of  the  ^^>^^tf  ij^' 
defects  aforesaid  in  it;  as  when  it  is  made  upon  a  cormpt  |nQt. 
contract,  or  to  the  end  to  defraod  creditors  of  their  debts, 
or  purchasers  of  their  lands  bought,  or  the  like;  whereof 
see  before  in  Deed,  chap,  4«  numb,  5. 
Si  H.  7.  d.  ^        And  in  some  cases,  albeit  there  be  no  other  fault  in  the  7.  In  raipeet 
Ce.  super  Lit  grant,  yet  it  may  become  void  for  want  df  some  6ther  mat-  Jf  ^JJ^J^J^Jj^ 

ter  that  ought  to  be  done,  as  inrolment,  livery  of  seisin,  iBony,  Ac. 
attcNmment,  Sfc,  (w)  for  where  these  things  are  requisite, 
the  grant  is  not  good  until  they  be  had,  neither  for  that 
thing  which  will  not  pass  without  that  ceremony,  nor  yet 
for  that  which  otherwise  would  paas  by  the  deed.  And 
therefore  if  a  feofiment  be  made  of  a  manor  to  which  an 
advowson  is  appendant,  and  no  livery  is  made,  so  that  the 
manor  doth  not  pass ;  the  advowson  will  not  pass  neither  (x)» 
Where  a  grant  may  be  void  by  the  refusal  or  waiver  of  the 
grantee,  see  before  in  Deed,  numb,  6.  chap,  4. 
^  fl.  6. 4S.  If  one  make  a  feoffment  with  warranty,  and  after  the      P.  258. 

SI  H.  7.  S5.      feoffee  doth  grant  to  the  feoffor,  that  neither  he  nor  his  5.  What  shall 
5^^  •***•  ^'  heirs  shall  vouch  the  warrantor  or  his  heirs  upon  the  war-  be  said  a  good 

175!.'  S3U/      ^^^y '  ^^^^  **  *  ^^®^  discharge  of  tho  benefit  of  voucher,  ^^J^^ 
88.  '       and  doth  bar  the  feoffee  of  it.    And  yet  he  may  bring  a  {^^  ^^  ^^ 

warrantia  charUe  still.  So  if  one  grant  to  me  a  rent-  charge:  or  ' 
^  charge,  and  afterwards  I  grant  to  him  that  he  shall  not  be  not. 
sued  for  this  rent ;  this  is  a  good  grant  to  bar  me  of  bring- 
ing an  annuity  for  the  rent ;  and  yet  I  may  distrain  for  the 
rent  still.  And  so  ^  oofirerso,  if  I  grant  to  the  grantor, 
that  he  shall  not  be  distrained  for  the  rent;  by  this  I  am 
barred  of  a  distress,  but  not  of  bringing  an  annuity  for  the 
rent    So  if  the  lord  doth  grant  to  his  tenant,  holding  by  ' 

^Knighf s  service,  that  his  heirs  shall  not  be  m  ward,  Sfc.  or 
a  man  doth  grant  to  his  debtor  that  he  will  not  sue  him  for 
the  debt  at  all,  or  until  such  a  time;  or  one  grant  to 
his  lessee  for  life  or  years  that  he  shall  not  be  irapeaohed 
for  waste;  all  these  are  good  discharges,  and  may  be 
pleaded  by  way  of  bar  to  avoid  circuity  of  action. 

And  now  because  attornment,  as  hath  been  shewed,  is 
necessary  in  some  cases  to  tbe  peHection  of  some  con- 
veyance's and  grants  of  things  that  lie  in  grant  and  not  in 
livery,  we  must  therefore  here,  ere  we  can  go  further,  as 
a  necessary  appendix  to  Grants,  add  the  learning,  of  At* 
tornment,  which  foUoweth  next  in  order  (y). 


«•!■ 


g 


!w)  Attorniiient  now  rendered  unnecessary  by  the  act  of  tbe  4  Ann,  e.  16.  s.  9.  «S 

[x)  Though  this  doctrine  may  be  correct  in  the  instance  of  an  advowson  appendant,  yrbere  thete 
was  deurly  no  intention  to  sever  it,  yet  it  must  not  be  inferred,  that  if  a  deed  cannot  take  effect 
with  respect  to  one  part  of  tlie  property  comprised  in  it,  it  shall  have  no  operation  as  to  tfie  rest ; 
for  if  a  feoffment  Is  made  of  lands  partly  in  the  possession  of  the  feoffor,  and  pardy  in  the  dos- 
session  of  his  lessee  for  yf  ars,  though  the  feoffment  might  be  void  as  to  the  lands  in  tbe  feoiror's 
own  possession  from  the  want  of  livery,  yet  it  is  conccive4  it  would  be  good  as  to  tbe  lands  in  the' 
possession  of  his  lessee  as  a  grant  of  the  reversion.  See  supirsi,  page  83,  note  (a),  as  to  deeds  ope- 
rating  in  some  other  way  than  the  one  intended  by  the  parties. 

(jf)  This  chapter  on  grants,  does  not  par ticularlv  contain  any  rules  for  their  constrnetion ;  it  refers 
in  serend  parts  to  the  chapter  on  the  exposition  of  deeds :  that/  chapter  contains  some  general'  rules 

for 
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for  tbe  conttnicttoii  ef  an  ptftB  of  an  kinds  of  deeds:  audio  additioA  tlMrtto,  it  aayMt  be  alla> 
geihcr  Doacceptabla  to  tba  rsadcr  to  Imvo  snlijoincd  sonecaiesy  wldell  servo  to  ostaUiik  the 
of  construction  of  grantt  in  general. 

Where  there  is  si^cient  matter  to  gaide  tlie  hdni  of  tlie  porty,  in  sndi  manner  that  lar  p 
may  underKtand  it;  or  soficient  matter  b  contained  in  the  deed  to  ahfw  the  hUent;  then  At  deed, 
and  the  words  themnn,  slnll  be  talcen  so  as  to  mal^e  the  deed  good,  rather  than  destroy  it— H^tadhoai 
▼.  f  riMc/AoM,  And.  GO. 

'*  As  fhr  as  it  maT  stand  with  the  mle  of  law»  it  is  hononiahle  for  all  judges  to  jndge  accordtaig  I* 
<*  the  intenti»n  of  the  parties,  and  so  they  oogbt  to  do."    Co.  Lit.  314.  b. 

Ld.  Ch.  J.  ITiOfs,  in  delivering  the  opinion  of  the  judges  in  the  case  of  Smilh  ▼.  Pacf  ~ 
tiODS  these  two  maxims.  '*  that  such  a  construction  ouglit  to  be  made  of  deeds,  «i  re*  magu  «.^ 
iMreai,  tlmt  the  end  ana  design  of  deeds  should  take  effect  ;*'  and  **  that  snch  a  eonstmetioa 
00  made  of  the  words  in  a  deed  as  is  most  agreeable  (o  the  intent  of  the  srantor,"  and  capiosa 
self  in  these  remarkable  words : — "  These  maxims  are   founded  upon  Uie  greatest  aathori^,  CoIbc, 
^  PUwden^  and  Lord  Chief  Justice  HuU ;  aud  the  law  coipmends  the  aHuJtut  (the  cunning)  ot  judges, 
"  in  construing  words  in  such  a  manner  as  shall  best  oMmer  tki  hUent:  the  art  of  constmin^  words  In 
**  such  a  manner  as  shall  deitrwg  the  imtentf  may  shew  the  ingennity  or  conasel,  bot  is  Tory  lU  brcom 
«  ing  a  judge."    3  Atk,  136. 

In  exponndioff  a  grant  according  to  the  intent^  it  must  be  done  acoordii^  to  the  ni<«t  ai  Uu  tkme  ^ 


iki  grmKt ;  as,  if  I  grant  an  annuity  to  /.  S.  until  be  be  promoted  to  a  competent  benefice,  and  at  the 
time  of  the  grant  he  was  bot  a  mean  person,  and  afterwards  is  made  an  Ardideacon,  yet  if  I  offer 
him  a  competent  benefice  according  to  his  estate  at  the  time  of  the  grant,  tho  annni^-  doth  cease. 
Cro.Elix.35. 

Bot  in  construing  the  deed  according  to  the  inteui^  tlie  construction  must  be  npon  the  wholo  deed, 
and  not  one  part  taken,  and  another  left  out— BoMinii  v.  Martin,  And.  225. 

*'  A  deed  ooght  to  be  so  expounded,  that  aU  parts  qf  it  may  ttand  together ;  and  it  bdng  n  romnw 
"tlttuance,  the  judges  shall  break  the  deed  in  pieces  to  fulfil  the  tHtente  of  the  parties  :**  per 
Archer,  J.  Cart.  98.  cites  9  Co,  47. 

One  cknue  mav  be  explained  by  another.  7  Rep.  41.  a.  Berirfcrd^a  com.  But  where  there  are  two 
alaiaee  in  a  deed,  of  which  the  latter  is  entirely  contradictory  to  the  former ;  there  the  former  shall 
otand :  per  Nidiohi,  J.  Hard.  94.  though  the  law  will,  however,  construe  that  part  of  a  gnmt  to 
precede^  which  ought  to  precede,  in  order  to  fulfil  the  intentwn.    10  Kep.  28.    Satteeifa  —     -  - 


An  imeniibU  clauee  doth  not  make  the  residue  of  the  deed  vicious,  which  is  sensible  of  itaettl 
1  Saund.  320.    Fwdage  v.  CoU. 

**  The  law,  in  the  true  construction  of  grants,  hath  respect  to  the  estate  t^the  grantor^'^^a  tke  mhSB^ 
**  ^  the  grantee  ;  tcthe  eemsideraiim  which  leads  Uu  estate  \  aud  to  the  rscMNpeoctf  and  kas  wkUk  i§  en- 
**  taiaed* '«.per  Doderidge,  J.— in  3  Buls.  125,  Gongh  v.  Howard,     . 

No  construction  shall  be  made  contrary  to  the  Tery  express  words  of  the  grant  Winch.  47.  Bishop 
of  GlMcesfcr  v.  ^Vod. 

Qaeliesta  veHns  muUa  est  amhigvUeu,  ihi  nmlla  expotitio  contra  verba  JUnda  est.  t  Sannd.  167.  Lemyon 
▼.  Corac.    Wing.  Max.  24. 

When  the  worde  are  capMe  ef  d^erent  expositions,  that  shall  be  taken  which  supports  the  dedaia- 
tion  or  agreement,  and  not  that  which  defeaU  it    l  Salk.  324.    fVyatt  ▼.  Aland. 

Construction  of  words  shall  be  taken  according  to  the  vulgar  and  usual  sense  and  aunmsr  qf  ipifdk 
hi  these  places,  where  the  words  are  spoken.    1  Buls.  175.  Hewett  ▼.  Painter, 

Words  in  grants  shall  be  construed  according  to  a  reasonable  and  easy  sense,  and  met  sfraiind  to 
things  nnlikeljr  ^d  fuiosuaL    Hob.  304.  in  case  of  London  ▼.  Tike  Colkgiate  CkarA  rf  SonthwelL 

Verba  poeteriora,  propter  certiin^inem  addita,  ad  priora,  qua  eertitwUne  indigent  smU  rrferendm.  Wing. 
167.    See  the  instances  there  put  to  support  this  maxim. 

General  words  do  not  imply  any  certainty,  nor  shall  eonclnde  any  common  person  to  say,  that  he 
lias  nothing  there  j  and  the  difference  between  general  fronts  and  particular,  appears  ui  PI.  C  191, 
Wrstpslefs  case. 

Words  sabseanent  may  qualify  and  abridge,  but  not  destroy,  the  genermUty  of  the  words  fneaimd. 
8  Rep.  154.  b.  in  AUksm's  can. 

^  The  mle,  that  the  general  words  subsequent  shall  be  rssf  rataed  by  the  precedent  paiiiemkr  wmrin,  h 
good  and  general ;  especially  where  the  particular  words  comprehend  and  express  a  thing  of  an  aifr 
^^  ?*5f  *r<  to  the  general  words  subsequent ;  and  that  the  general  words  are  put  without  thnr  dindmg 
dijferences;  for  there  indeed  the  generality  of  them  shall  be  controlled  by  the  bounds  of  the  portkahr 
precedent  words.  But  where  the  general  words  do  put  the  proper  difference  of  particulan,  and  be- 
sides take  a  higher  species  than  the  particulars  mentioned  before ;  as  where  the  devise  was  of  oU  hii 
plate  and  jewels,  and  all  other  bis  estate  real  and  personal,  ^e.  th^re  the  general  words  skmK  oosr- 
reach  the  particulars  before,  aa  if  in  the  Archbishop  of  Canterhury*s  case,  (2  Rep.)  the  words  hsd 
been,  [and  all  the  ecclesiastical  persons  of  superior  or  inferior  rank ;]  they  would  have  taken  is 
Archbishops,  Bishops,"  i^e.  per  Holt,  Ch.  J.  6  Mod.  107.    Counteu  ^Bfidgwattr  v.  Z>ake  </  Boiton. 

When  words  conuined  in  a  deed  go  to  several  senses  and  purposes,  the  deed  shall  be  tnktn  sc- 
cording  to  the  sense  of  the  words,  without  taking  or  expounding  any  word  to  be  com  or  co^fommdat 
th^  unse  of  it,  as  if  in  the  deed  be  contained  dedi,  remisi,  t^c.  this  may  be  a  deed  of  grant,  frolk 
ment.  rele«8e|  or  coofirmaUoD,  oralltliese  as  the  case  requires.   2Ai|d,30.    Earl  ^PanJhnks^. 
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«Mrtff^#iMrMiMifNrif  treinaertedinaeoBTeyuict,  tht  grantot  kas  alaetloB  !•  wtvldGli 
f»f  OMtthewUl.    AimIImmi  ▼.  PM0iff,  S  Brownl.  S9t. 

TUif  tiil«r|N^«li»  iiM|Mr  /biidfl  ci^  ftt  eviUiwr  flfrmrdwiy  €<  McoMWiMMy  H  n$  JuHdum  diUkmHumu 
t  Co.  5S.  a.— Wing.  SI. 

WImm  fron  the  natvra  of  a  deed  it  U  eridcnt  tliat  the  party  ihoiild  haTe  a  particiilar  power  or 
pritrilege,  the  Conrt  will  oonstme  the  deed  m  aa  to'  glTO  him  lach  power,  even  though  it  ihoald 
eontraveoe  a  role  of  law— a«  if  one  should  dcmiae  groimd  to  be  naed  at  a  nnnery  groimd ;  a  elear 
iofercnee  would  arise  that  the  leasee  should  have  the  power  of  renoTiag  the  trees  he  plantad*  S  SasC^ 
T.  R.  44. 

For  further  iDfonnatioii on  the  EspodtloQ of  D6(^  seethe  chapter  od Deeds  and  Xipoiitte  of 
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cbAp.  xiil 

Of  ak  Attornmeiit. 

AN  attornment  is  the  agreement  of  the  tenant  to  the  Go.  wyier  IM. 
grant  of  the  seigniory,  or  of  a  rent;  or  the  agree-  ^'i^^^ 
ment  of  the  donee  in  tail,  or  tenant  for  life  or  years,  to  a  pi^^.  ss.  liL 
grant  of  a  reversion  or  of  a  remainder  made  to  another,  t^t.  5&u 
As  where  the  lord,  or  one  that  hath  a  rent  oat  of  land,  doth 
grant  over  his  seigniory,  or  his  rent  to  another ;  or  one 
that  hath  a  reversion  or  a  remainder,  after  an  estate  for 
life  or  years,  doth  sell  or  give  the  same  away  to  another ; 
in  these  cases,  the  tenant  of  the  land  must  have  notice  of 
this  sale  or  gift,  and  of  the  alteration  of  the  party  to  whom 
he  mnst  attend  in  his  services;  and  he  must  give  his  con- 
sent to  the  same  gift  or  grant,  or  else  generally  the  same 
is  not  good.    And  this  yielding  of  consent  is  called  an 
attornment  (a).    And  it  is  either  actnal,  or  verbal,  or  ac- 
tual and  verbal  both. 
S*  Q»§t^fiU».        That  which  is  actual,  is  either  implied  and  in  law,  or 

expressed  and  in  fait.      Of  all  which  there  are  divers 
examples  hereafter  following. 
P.  264.  The  end,  effect,  or  fruit  of  this  agreement  is  to  perfect  lit.  sect.  55t. 

3.  Tlie  effect    a  grant,  and  to  make  a  good  conveyance  of  an  estate;  for",  ^  "iI^bio! 
of  it  where  this  is  needful,  no  rent  nor  reversion  wiU  pass  with-  ^^^  ^i^^  ^f^^ 

out  it;  neither  can  the  grantee  of  the  seigniory,  rent,  or  379.  39  H. 6. 
reversion,  bring  any  action  of  waste  for  waste  done  in  tha  S4.  Co.  saper 
land,  nor  distrain  for  any  rent  Or  service  upon  the  land,  Hj'^\^ 
before  this  is  done.    But  this  is  only  a  bare  assent,  add        "^ 
therefore  it  shall  not  nor  will  enure,  or  work,  to  pass  any 
interest,  to  make  a  bad  grant  good,  to  enfranchise  a  vil- 
lain, nor  to  give  a  man  a  tenancy  by  disseisin,  intrusion, 
or  abatement,  neither  shall  it  work  by  way  of  estoppel. 
And  therefore,  if  a  man  gain  a  rent  issuing  out  of  l|md  by 
coercion  of  distress  or  otherwise,  and  the  tenant  of  the 
land  attorn  to  him ;  this  will  not  amend  his  estate.    But 
otherwise  a  grant  and  the  attornment  of  the  tenant  do  as 

(a)  Attornment  is  now  rendered  unnecessary  bv  the  itatote  of  4  Ann,  c,  16. «.  9.  which  cdscIs,  Hat 
all  grants  or  conveyances  by  fine  or  otherwise  of  any  manors,  or  rents,  or  of  reversions,  or  remau- 
ders,  shall  be  effectaal  without.the  attornment  of  any  of  the  tenants ;  hut  it  is  thereby  provided,  tint 
no  tenant  shaU  be  prejudiced  by  payment  of  rent  to  any  grantor  or  conusor,  or  by  breach  of  any  esa- 
dition  for  nod-payment  of  rent,  before  notice  shall  be  given  to  him  of  sach  grant  by  the  conosec  sr 
grantee.— And  by  statute  11  Geo,  2.  c.  19.  s.  11.  reciting,  that  the  possession  of  estates  ia  reudatd 
very  precariovs  by  the  frequent  and  fraudulent  practice  of  tenants,  in  attorning  to  stranseis,  who 
claim  title  to  the  estates  of  their  respective  landlords  or  lessors  who  are  thereby  put  out  of  the  pM* 
session  of  their  respective  estates,  and  put  to  the  difficulty  and  expencc  of  recovering  the  same  by 
action  at  law :  It  is  therefore  enacted  that  all  such  attornments  shall  be  void,  and  the  posKf 
slon  not  altered :  but  it  is  thereby  provided  that  the  said  act  shall  not  extend  to  affect  any  attornment 
Bide  puisnant  to  any  Judgment  at  law,  or  decree  or  order  of  a  Court  of  Equity,  or  made  with  the 
privity  and  consent  of  the  landlord  or  landlords,  lessor  or  lessors,  or  to  any  naortgagecs,  after  tk 
mortgage  is  become  forfeited. 

.    /  .  V  effcctatBy 
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effeotnally  sms  the  freehold  and  inberiUQce  of  the  rerev*^ 

sion  of  \taxa,  as  a  feoffment  and  lirerj  of  seiain  of  land  do 

pasa  the  possession  ef  land. 

lAt>  Met  S79,      In  moat  cases,  where  the  srantee  hath  means  to  conqiel  4.  HThere  sod 

5a^  581.  Co.    the  tenant  to  attom«  jthere  too  attornment  of  the  tenant, »»  ^^^  catei 

»^rfj/*«iw.  ia  at  least  to  some  purposes  needful ;  for  howsoever  it  be  t^«»ttoniiii«it 
•■per  jut.  30f»  4.^^    .t    *  '^       ^«     •  A  •  o»  the  tenaat 

3X4.  5to.         *"*?»  t****  "  *^  seigniory,  rent,  sernces,  reversion^  or  re-,  i,  neccMary; 

mainder  be  granted  by  fine,  in  this  oase  the  rent,  seig*  or  not:  and* 
niory,  ^e.  doth  pass.;  so  as  the  grantee  may  enter  for  &  how:  and  to 
forfeiture  upon  the  alienation  of  the  tenant  being  tenant  for.  ^^^  inteatt. 
life,  years,  by  statute,  or  elegit,  or  upon  an  escheat  of  the 
tenant ;  or  may  seise  a  ward,  or  heriot,  if  it  happen  b^ 
fore  any  attornment  be  made ;  and  if  the  rerersion  of  a 
lease  for  years  be  granted  by  fine,  and  the  lessee  be  ousted, 
and  the  lessor  disseised,  the  conusee  may  hare  an  assise ; 
and  therefore  as  to  all  these  purposes  the  attornment  9^ 
the  tenant  is  not  needful :  yet  the  grantee,  his  heir,  or  as- 
signee, oannot  distrain  the  tenant  for  rent,  or  bring  any 
action  that  doth  lie  in  privity  between  him  and  the  tenant, 
.as  waste  upon  a  waste  done  by  the  tenant,  writ  of  entry 
ad  communem  Ugern^  or  in  cant  pravito,  or^  ta  consimiU 
catH,  upon  the  alienation  of  the  tenant,  escheat  u)>on  the. 
dying  of  the  tenant  without  heirs,  or  ward  upon  the  death 
of  the  tenant  his  heir  within  age,  or  writ  of  customs  and, 
services,  until  he  have  the  attornment  of  the  tenant ;  and 
therefore,  as  to  all  these  purposes,  the  attornment  of  the 
tenant  is  necessary.  And  hence  it  is  that  the  conusee  of 
a  fine  hath  means  appointed  ^im  by  the  law  to  compel  the 
tenant  to  attorn :  for  in  case  where  the  lord  doth  grant  his 
seigniory  to  another,  and  the  tenant  will  not  attorn,  the 
conusee  before  the  fine  be  ingrossed  may  have  a  writ  oalled 
a  Per  gtue  mnrvitia,  and  thereby  compel  him  to  attorn»  Perqu^mr' 
Old  N.  B.  170.  And  in  case  where  a  man  doth  grant  a  rent  to  another*  ^itu 
0>.  svper  Ut.   ^^  fj^  tenant  of  the  land  out  of  which  the  rent  doth  issue 

will  not  attorn,  the  conusee  of  the  rent  may  have  a  writ 
oalled  a  Qu^n  redMnm  reddU,  and  thereby  compel  him  to  Qumrt^m^m 
Idem.  attorn.    And  in  case  where  a  man  doth  grant  a  reversion^  reddit. 

or  a  remainder  of  hb  estate  after  tenant  for  life  to  another. 
Idem.  •  and  the  tenant  will  not  attorn^  the  conusee  of  the  rever-     *  P.  255. 

Co.  super  lit    ^^j^  ^,  remainder  may  have  a  writ  called  a  Quid  juris  Qutdjmitclt^ 
Co.'iiiper  Lit.   c^">^»  ^^^  thereby  compel  the  tenant  for  life  to  attorn*  nud, 
381.  '  And  if  the  conusee  of  the  fine  die,  before  he  have  the  at- 

tornment of  thetesant,  his  heir,  albeit  he  come  to  the 
thing  descended  by  act  ot  law,  yet  shall  be  in  no  better 
Co.  6.  68.  Lit.  case  than  his  ancestor  was.    And  if  the  conusee  of  a  fine 
sect.  584.  583.  by  which  he  hath  a  reversion  granted  to  him,  before  he 

hath  gotten  the  attornment  of  the  tenant,  bargain  and  sell 
the  reversion  by  deed  indented  and  inroUed ;  the  bar- 
gainee shall  be  in  no  better  case  than  the  bargainor  was. 
And  if  a  reversion  be  granted  by  fine,  and  th^  conusee 
before  attornment  enter  and  make  a  feoffment,  and  the 
lessee  re-enter  ;Jn  this  case,  the  feoifee  cannot  distrain 
for  the  rent  And  yet  if  there  be  lord,  mesne  and  tenant, 
and  the  mesne  grant  the  services  of  his  tenant  by  fine  to 
another  in  fee,  and  after  the  grantee  die  without  heir,  and  ^ 
by  this  means  the  services  of  the  mesne  escheat;  in  this, 

ease, 
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MM^  tbe  lord  mi^  distraia  for  tbem  without  any  attonn 
ttent  of  ike  tenant 

In  theie  foUowing  cases,  attonimeBt  in  law,  or  in  deed, 
b  absolutely  and  to  all  intents  necessary,  viz.    *  Where  *]  Go.  t .  66. 
» one  doth  make  a  lease  for  life,  or  years,  to  one,  and  irfter  ^  *^^  55i. 
doth  Krant  the  reversion  or  remainder  alter  the  same  lease  ^^^^^  ^ 
ended,  to  another  by  deed,   in  fee-simple,   fse-tail,  for  ^^ 
life,  or  years ;  in  this  case  the  lessee  for  life,  or  years, 
most  attorn.    ^  So  where  the  lord  doth  grant  hb  seigniory  ^jULwtet.55u 
or  the  senrices  of  his  tenant  by  deed,  in  fee-simple,  or  Co-  super  Liu 
otherwise  in  fee-tail,  for  Kfe,  or  years  to  a  stranger ;  in  ^^  ^^^ 
this  case  the  tenaht  most  attorn.    *  So  where  the  lord  of  cj  q^^  ^  ^^ 
a  manor  doth  make  a  feoffment  of  his  manor ;  in  this  case  Doct!  &  StwL 
the  services  of  the  tenants  wiU  not  pass  without  their  at-  ^-  Lit-  lect. 
tomment    *  So  if  another  man  have  a  rent  service,  rent  ^^  ,, 
charge,  or  rent  seek,  issuing  out  of  my  land»  and  he  doth  |^|^  s'ls?'^ 
grant  this  rent  to  a  stranger ;  in  this  case  I  must  attorn  to  Lit.  sect  57S. 
iMs  grant  to  the  stranger.    And  if  in  these  cases  the  te- 
nant doth  not  attorn,  the  grant  of  the  reversion,  Sfc*  is 
merely  void. 

If  a  reversion  be  granted  after  an  estate  of  a  tenant  by  Co.  nptr  lit, 
statute  merchant,  staple,  or  elegit,  or  after  an  estate  that  ^^^' 
any  ope  hath  until  debts  be  paid,  or  the  like;  in  these 
cases,  the  tenants  must  attorn,  or  this  grant  will  not  be 
good. 

If  one  make  a  lease  for  years  of  land  rendering  rent,  Co.  s.  35. 
and  after  he  doth  grant  the  reversion  to  another  for  years,  J^*-  Bro.  kcI. 
to  begin  after  the  death  of  the  grantor;  in  this  case,  it  is  ^'  co.^wpcr 
needftd  that  the  lessee  for  years  in  possession  do  attorn  to  lit.'sit!  La. 
inake  this  grant  good.  But  if  one  make  a  lease  of  his  Bro.  aect.  151. 
land  to  one  for  ten  years,  and  after  make  a  lease  of  it  to  ^9*  Bro. 
another,  to  have  and  to  hold  from  the  end  of  the  said  term  ^j^^'^* 
often  years  for  the  term  of  twenty  years,  in  this  case,  it  Bro.  349. 
seems  it  is  not  needful  that  the  first  lessee  doth  attorn,  but 
the'grant  is  good  enough  without  it.  If  one  make  a  lease  to 
*  ^P.  9MX.  another  *  for  twenty  years,  and  he  make  a  lease  over  to  a 
third  for  ten  years  rendering  a  rent,  and  then  doth  grant 
the  reversion  to  a  stranger;  in  this  case,  it  is  needful  that 
the  lessee  for  ten  years  do  attorn :  but  if  the  lease  for  ten 
'^  years  be  made  without  any  reservation  of  rent,  eonira. 

For  it  is  a  role,  that  where  Aere  is  no  tenure,  attendancy, 
remainder,  rent,  or  service  to  be  paid  or  done,  there  at- 
tornment is  not  necessary.    And  hence  it  is,  that  where 
one  doth  grant  common  of  pasture  appendant  or  appur- 
tenant, or  estovers  out. of  land,  there  needs  no  attornment 
of  the  tenant  to  make  this  grant  good.    And  if  a  rent 
or  common  be  granted  to  one  for  life,  and  after  the  re- 
version of  it  be  granted  to  another;  that  in  this  case  there 
needs  no  attornment  to  make  this  second  grant  good. 
And  if  one  make  a  lease  to  one  for  ten  years,  and  then  And  to  it 
make  a  lease  to  another  for  twenty  years;  in  this  case  asrcedioM. 
the  second  lease  is  good  for  the  ten  years,  to  come  after  IT^^  ^^^ 
the  first  ten  years  ended,  without  any  attornment  of  the     * 
first  lessee. 

If  a  lord  ezchange  the  services  of  his  tenant  with  ano-  Petk.  mci. 
ther  for  land  i  iu  tUv  ^^^  the  attornment  of  the  tmant^  t49,  tb9. 
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hy  wbom  the  senrice  is  to  be  done,  is  liecessarf  to  perfect 
this  exchange.  . 
tit.  sect  Mf>        If  there  be  lord  and  tenant  in  fee-simple,  and  the  tenant 

doth  make  a  lease  to  another  man  of  the  tenancy  for  life, 
and  the  lord  doth  grant  the  seigniory  to  the  tenant  for  life 
in  fee ;  in  this  case  the  tenant  in  reversion  most  attorn  to 
the  tenant  for  life  upon  this  grant  of  the  reversion,  or  the 
grant  is  not  good. 
HiLaJtc  If  I  be  seised  of  a  reversion  after  an  estate  for  years, 

and  I  grant  it  to  the  nse  of  myself  for  life,  and  after  to  the 
nse  of  another  and  his  heirs  in  fee,  and  after  I  grant  my 
reversion  for  life  to  another;  in  this  case  it  is  needful 
that  the  tenant  for  years  attorn  to  this  grant. 
Dicr   118.  If  ^  lo^c  be  made  to  /.  S.  for  his  life,  and  afterwarda 

another  lease  is  made  of  the  same  land  to  /.  D.  for  his  life ; 
in  this  case,  it  seems  that  /.  8.  must  attorn  to  this  second 
grants  or  that  the  grant  will  net  be  good. 
Lit.  sect  587.  ^  estate  of  a  seigniory  cannot  be  gained  by  a  dissei- 
sin, abatement,  or  intrusion,  without  an  attornment  An<l 
therefore  if  one  disseise  another  of  a  manor  which  is  part 
in  demesne,  and  part  in  services,  the  services  are  not  ' 

gained  untU  the  tenants  attorn. 
Ge.  6. 68.  lit       In  ^U  cases  for  the  most  part  where  there  b  no  means 
Mct  iMO.  A8S.  provided  by  law  to  compel  the  tenant  to  attorn,  there 
586.  Co.  soper  their  attornment  in  law,  or  in  deed,  is  not  necessary,  un- , 
3«i.  314.     Yess  there  be  some  special  default  in  the  grantee.     Quod 
remedio  destiiuitur,    ipsa  re  vaki,  ti  culpa  absit.    And 
'  ^therefore  an  attornment  is  not  necessary  iii  these  cases  fol- 
«]  F.  N.  B«        lowing,  viz,    «Where  one  doth  grant  a  rent,  reversion,  re- 
isi.  M.  mainder,  service,  or  seigniory  to  another  by  way  of  devise 

by  a  last  will  and  testament,  or  by  letters  patents  from  the 

king,  or  where  such  *  things  are  granted  by  matter  of  record     *  p«  2(7« 

Co.  6. 68.  sa-     from  a  subject  to  the  king.    So  when  the  thing  granted 

per  lit  321.     doth  pass  by  way  of  use,  and  doth  vest  by  force  of  the 

'•  S3.  statute  of  Uses :  as  if  one  that  is  seised  of  land  in  fee  doth 

make  a  lease  of  it  for  life,  or  years,  to  /.  S*  and  after 
levieth  a  fine;  or  doth  covenant  to  stand  seised  of  the  re- 
version of  this  land  (or  of  the  land  itself  which  is  all  one) 
to  the  use  of  another ;  or  doth  bargain  and  sell  the  reversion 
in  fee,  or  for  years ;  in  these  cases,  the  tenant  need  not 
Agreed  in  the    to  attom :  but  if  A,  grant  a  reversion  to  B.  to  the  use  of  C 
conrtof  Wards,  and  the  deed  is  not  inroUed,  or  the  use  arise  not  upon  con* 
HU.  IB  Jac.      fiideration  of  blood,  Sfc.  in  this  case,  if  the  tenant  doth 
']Calviii^ca«e,  not  attorn  the  reversion  will  not  pass.    'If  one  by  a 
Paseh.  7  Jac.     common  recovery  suffered,  grant  a  reversion  to  the  use  of 
^*  ^*  himself,  his  wife,  or  children ;  in  this  case,  there  needs 

no  attornment  of  the  tenant  by  the  statute  of  7  H,  8.  cap.  4. 
Lit.  sect.  583.     So  where  one  doth  come  to  any  such  thing  by  title  or 
5  H.  7. 18. 19.    seigniory  paramount,  as  by  escheat,  surrender,  or  for- 
Co. super Ut    feiture,  or  by  descent;  in  all  these  cases,  and  the  rest' 
^^*  before,  the  attornment  of  the  tenant  is  to  no  purpose, 

neither  to  pass  the  thing  as  to  the  estate,  nor  to  make  a 
privity  to  aistrain  or  bring  action  of  debt  And  therefore 
if  there  be  lord,  mesne,  and  tenant,  and  the  mesne  grant 
the  services  of  bis  tenant  by  fine  to  another  in  fee,  and 
after  the  grantee  dieth  without  heir;  in  this  case  the  ser- 
vices 
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5.  By  ^om 
an  aUonnDent 
may  and  must 
be  made  :v  or 
not. 


OF  AN  ATTORNMENT. 

Tices  of  the  mesnalty  shall  come  to  the  lord  paramoimt 
and  he  may  distrain  for  them,  or  bring  anj'action  that 
Reih  in  privity  for  them  without  any  attornment  So  if 
lessee  for  life  of  a  manor  surrender  his  estate  to  the  lessor; 
there  needs  no  attornment  of  the  tenants  of  the  manor  to 
make  this  estate  to  pass.  So  if  the  reversion  of  a  tenant 
for  IHe  be  granted  to  another  in  fee,  and  the  grantee  die 
without  heir,  so  that  the  reversion  doth  escheat ;  in  this 
ease,  the  lord  maj  distrain,  or  bring  any  action  of  waste, 
Sfc,  without  any  attornment.  So  if  a  reversion  descend 
to  an  heir  from  his  anqestor;  in  this  case,  it  will  vest  in 
the  heir  without  attornment,  and  attornment  in  this  case 
is  not  necessary.  So  if  the  connsee  of  a  statute  merchant 
extend  a  seigniory,  or  rent,  for  debt;  the  seigniory  or 
rent  shall  be  vested  in  him  without  any  attornment  of  the 
tenant 

If  a  copyholder  in  fee  make  a  lease  for  years,  by  licence 
of  the  lord,  rendering  rent,  and  after  surrender  the  re- 
version to  the  use  of  /.  S.  in  this  case,  it  seems  an  attorn* 
ment  of  the  tenant  is  not  needful,  and  /.  5.  shall  have  the 
rent  without  any  attornment. 

If  one  grant  the  reversion  of  copyhold  lands  for  life, 
or  years ;  or  grant  the  seigniory  of  copyhold  lands  of  in- 
heritance; in  these  cases  there  needs  no  attornment  of 
the  tenants  to  make  the  grants  good.  And  so  also  is  the 
law  for  an  estate  at  will  by  the  common  law. 

If  a  lease  be  made  to  one  for  life,  the  remainder  to 
another  in  tail,  the  remainder  over  to  the  right  heirs  of 
the  tenant  for  life,  and  the  tenant  for  life  doUi  grant  his 
remainder  in  fee ;  in  this  case,  there  needs  no  attornment 
of  the  tenant  in  tail,  but  the  remainder  will  pass  by  the 
deed  presently  without  any  attornment  at  all. 

If  one  lease  for  life,  the  remainder  for  life,  and  after 
the  lessor  release  all  his  right  in  the  land  to  him  in  re- 
mainder for  life ;  in  this  case  there  needs  no'  attornment 
of  the  lessee  for  life,  to  perfect  this  release. 

If  two  or  more  joint-tenants,  make  a  lease  for  life, 
rendering  rent,  and  one  of  them  doth  release  the  rent  to 
the  other;  in  this  case,  there  needs  no  attornment  to  make 
the  rent  to  pass. 

In  all  cases  where  the  grant  is  in  the  personalty,  there 
needs  no  attornment.  And  therefore  in  grants  of  annui- 
ties, which  do  charge  the  person  of  the  grantor  only,  and 
not  his  land,  there  needs  no  attornment  And  in  aU  cases 
where  there  is  an  attornment  in  law,  there  needs  no  at- 
tornment in  deed. 

If  there  be  lord,  mesne,  and  tenant,  and  the  lord  grant 
the  fee  of  the  seigniory ;  in  this  case,  the  mesne,  and  not 
the  tenant,  must  attorn. 

If  one  make  a  lease  for  life,  and  then  grant  the  rever- 
sion for  life,  and  the  lessee  attorn,  and  after  the  lord  grant 
the  seigniory ;  in  this  case  it  seems  the  grantee,  and  not 
the  first  lessee  for  life,  must  attorn. 

If  there  be  lord  and  tenant,  and  the  tenant  make  a  gift 
in  tail,  or  lease  for  life,  of  the  land,  and  after  the  lord 
grant  the  services  to  a  stranger ;  in  this  ease,  the  tenant' 

for 
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for  faimielf,  and  not  the  tenant  in  teQ,  or  for  life,  nrait 
attorn :  for  it  is  a  maxim  in  law,  that  no  man  shall  attorii 
to  an^  ffrant  of  an  J  seigniory,  rent,  serriee,  reversion;  or 
remainder,  bvt  he  tiiat  is  immediately  priry  to  the  grantor. 

*  Bnt  to  the  grant  of  a  rent-seek,  or  rent*charge,  issning 

pat  of  such  land  as  before,  the -nnder-tenant  in  tail,  or  for 
life,  and  not  the  immediate  tenant  himself,  must  attorn* 

lit  sect.  556.        If  there  be  tenant  for  life,  the  remainder  in  fee,  and  the 

lord  grant  the  serrices  to  a  stranger;  in  this  case,  the  te-    . 
nant  for  life,  and  not  him  in  remainder^  mmt  attorn. 

Idem.  '    If  there  be  tenant  for  life,  the  remainder  in  tail,  and  he 

in  the  rerersion  after  tiieir  estates  doth  grant  his  rever- 
fiion  to  a  stranger;  in  fliis  case,  if  either  of  them  need  to 
attorn,  it  most  be  the  tenant  for  fife. 

Co.  snper  lit.       If  a  woman  that  hath  a  hnsband  be  to  attorn,  |he  has**  Hubaad  and 

3is.  litiect '  band  may  and  mnst  do  it  for  her;  and  the  attornment  of  ^"^®* 

d58«  tbe  hnsband  for  th^jnrife,  whetiier  it  be  expressed  or  im- 

plied, will  bind  the  wife. 

lit.  sect.  S/rx.        I^  oiie  make  a  lease  for  years  of  land,  the  remainder       P»  2W. 

Co.  super  lit.   for  life,  and  after  the  lessor  doth  grant  the  reversion ;  in 

316,  sir.  Co.    Hiig  case,  the  tenant  for  life  or  years  either  of  &em  may 
nperUtSlS.  ^f^^^ 

If  a  rent-charge  be  issuing  oat  of  land,  and  the  tenant 
be  disseised  of  the  land ;  in  this  ease,  the  disseisor  mast 
attorn  to  a  grantee  o^  the  land.  Bnt  in  case  of  the  grant 
of  a  rent  service,  the  disseisee  may  attor^  if  be  will,  for 
the  privity  is  between  the  lord  and  the  disseisee  only. 
IUd«  Ii  a  man  make  a  lease  for  life  to  /.  8.  of  land,  and  after 

grant  a  rent  charge  out  of  it  to  /.  D,  and  after  he  grant 

over  this  rent  to  another;  in  this  case,  the  lessor,  and  not 

/•  S.  mnst  attorn* 

Co.  ivper  lit.       'The  tenant  in  dower  after  she  hath  assigned  over  her 

316.  a  £•  4. 10.  estate,  and  not  the  assignee,  mnst  attorn  to  the  grant  of 

the  reversion.  And  yet  some  hold  that  the  assignee  also 
may  attorn.  Tlie  same  taw  is  also  of  the  tenant  by  the 
conrtesy :  but  it  is  not  so  in  other  cases ;  for  if  the  rever- 
sion of  lessee  for  life  be  granted,  and  lessee  for  life  assign 
over  his  estate,  the  assignee,  and  not  the  lessee,  most 
attorn. 
Co.  roper  Lit  I'  lessee  for  life  assign  over  his  estate  npon  condition, 
515.  and  then  the  reversion  is  granted ;  in  this  case,  the  as- 

signee, and  not  the  lessee  for  life,  mast  attorn. 
Co.  toper  Lit.       If  a  tenimt  in  fee-simple,  that  ought  to  attorn  to  a  grant 
315.  Perk.        of  a  seigniory  or  rent,  die  before  he  make  an  attornment, 
sect.  S3i.         ]||g  ]|eir  mnst  attorn,  and  an  attornment  made  by  him  is 

good.    So  if  he  grant  away  his  land  before  be  make  his 

attornment,  his  grantee  may  attorn,  and  an  attornment 

made  by  him  will  be  good  enough. 

Co.  snpcr  Lit       I^  a  lo^  of  a  manor  make  a  lease  of  his  manor  for  life 

dil.  or  years,  and  the  freeholders  and  others  do  attorn  to  the 

lessee,  and  after  he  grant  away  the  reversion  of  the  manor 
to  a  stranger;  in  this  ease,  the  .lessee  for  life,  or  years, 
must  attorn,  and  this  will  bind  all  the  freeholders. 
Ibid.  If  there  be  lord  and  tenant  bv  homage,  fealty  and  rent, 

~  and  the  tenant  is  disseised,  and  then  the  lord  granteth  the 
rent  to  another ;  in  Uiis  case,  the  disseisor,  and  not  the 

disseisee,    ' 


iMf  Ol?  AM  ATIOBKMIMT;  chaf.  rat* 

4iM«iiee»  mut  attom;  bat  if  he  grant  ttio  whole  $eigidor]r» 
the  duaeisee  may  altoni. 
IbAbL  a  Tdantarj  attornment^  where  it  is  needftil*  najbe  Co.ispcrIit 

made  by  an  infant,  or  one  that  ia  deaf  and  dnmb  (who  ^^^ 
}9m  iiwfii      may  do  it  by  signs)*    Bat  one  that  is  men  compos  awaits 
mmh.  cannot  make  an  attornment. 

CTowhottaa      The  attornment  mnst  always  be  made  to  the  grantee  of  Co.  sapcr  lit 
•••■'""■•"*       the  reyersion,  rent,  4re-  according  to  the  grant;  whether  5i0.  sii. 
iTaMik  Tw    ^®  attornment  be  express  or  implied.    Bat  if  divers  do 
Boc  take  by  the  grant,  tiie  attornment  may  be  made  to  one  of 

them,  and  ^is  shall  ayaii  Uie  rest;  as  if  a  reversion  or  a 
rent  be  granted,  to  two  or  more,  and  the  tenant  attorn  to  ono  , 
*  P.  200.  of  them,  this  is  good  to  vest  and  settle  the  thing  *  granted 
in  them  all  according  to  the  grant.  And  if  a  lease  be 
made  by  deed  of  a  reyeraion  to  A.  for  life,  the  remamder 
in  fee  to  B.  and  the  tenant  attorn  to  A.  this  is  a  good  at^  . 
tomment  to  settle  the  remainder  in  J9.  Bat  if  the  tenant 
attorn  to  B.  during  the  life  of  ^.  this  is  not  good  for  it. 
howbei^  if  the  tenant  for  life  die  before  the  attornment 
be  made ;  in  this  case,  the  attornment  may  be  made,  and 
this  shall  be  sufficient  to  perfect  the  grant  of  the  remainder 
to  J?. 

If  I  grant  a  reversion  to  one  man,  and  before  the  at-  ^•^-  ^ 
tomment  of  the  tenant  had  to  perfect  the  grant,  he  doth  ^^  "'  ^'  ^'' 
sell  this  reversion  to  a  third  man;  in  this  case,  the  tenant 
may  attorn  to  the  second  grantee,  and  this  will  make  the  . 
grant  good  to  him.    But  if  the  attornment  be  made  to 
both  the  grantees,  it  is  void  for  incertainty. 

An  attornment  inay  as  well  be  made  to  cesiui  que  u$e  of  ^-  "^P^  ^^ 
a  reversion,  as  to  the  grantee  of  the  reversion  himselfl  ?^l  ^^ 
And  it  seems  it  must  be  made  to  him,  and  not  to  the 
grantee  of  the  reversion.    For  it  was  agreed  in  the  court 
of  wards,  Hil.  18  Jac.    lliat  if  a  reversion  be  granted  to 
B.  to  the  use  of  C  that  the  attornment  must  be  made  to 
C  and  not  to  B,  who  is  but  an  instrument. 
r.Wliensfidat      I^  &11  eases  regularly  where  attornment  is  necessary*  it  ^*  ^'j?\ 
what  time  the    must  be  made  in  the  life-time  of  the  parties  grantor  and  ^l^^^' 

22§t^"^  d     P*'**®®^  ^^  exchanger  or  exchangee ;  for  if  eiUier  of  them  perk.sectf6S, 
°*       die  before  the  attornment  be  made,  the  grant  or  exchange  fsi.    Co.  re- 
is  void.    And  therefore  if  a  manor  be  granted,  and  livery  per  lit  515. 
of  seisin  be  given  upon  the  demesnes  thereof,  and  one  of  ^*  ^* 
the  tenants  die  before  attornment  be  made  by  him,  his  te- 
nement will  not  pass,  and  the  grant  as  to  that  part  will  be 
void;  for  in  this  case  all  .the  tenants,  but  tenant  at  will, 
must  attorn.    And  albeit  the  grant  of  the  reversion  be  to 
begin  at  a  day  to  come,  and  after  ^e  death  of  either  of 
the  parties,  yet  must  the  attornment  be  made  in  the  life- 
'  time  of  the  parties,  or  otherwise  the  grant  will  not  be 
good.  And  yet  an  attornment  mav  be  mMJe  after  the  death 
of  the  tenant,  by  his  heir ;  and  after  the  conveyance  of  the 
tenant,  by  his  assignee. 

If  a  lease  be  made  of  a  reversion  to  'begin  at  a  day  to  Co.  t.a5r 
come ;  in  this  case  the  attornment  may  be  made  before  or 
afti^r  the  day,  so  it  be  made  in  ^e  life-time  of  the  par- 
ties. 

If 
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Co.  super  lit.       If  Me  gmiit  ififl  rev^lTMOn  of  White  Acre  or  Bladk  Acte, 
^0;  and  the  tenimt  attorn  to  the  grant,  before  tlie  ^ntee  havtf 

made  his  election  which  adr^  he  Will  haT^,  this  is  a  good 
attornment 
Co.  mipcr  lit.       If  a  man  grant  his  reversion  by  deed  to  one,  and  after, 
J'ei^^^Kelw.*  *°^  before  the  tenant  do  attorn,  he  levy  a  fine  or  make  a 
1^  *  '  feofltanent  of  the  land  to  another ;  in  this  case  it  seems  the 

attornment  after  comes  too  late ;  but  if  the  fine  or  feoffment 
he  ^  but  of  part  of  the  jand  granted  before  in  reversion  ;  •  P.  261* 
in  this  case  the  first  grant  after  attornment  shall  be  good 
£i>r  the  residue.  And  if  a  woman  sole  grant  a  reversion^ 
and  after,  and  before  attornment,  she  marry  with  a  stran- 
ger, and  after  the  tenant  attorn ;  in  this  case  the  attorn^ 
ment  comes  too  late,  for  the  marriage  is  a  countermand  of 
it.  And  if  a  reversion  of  an  estate  for  life  or  years  be 
granted,  and  the  grantor  before  attornment  doth  confirm 
the  estate  of  the  tenant  for  life  or  years,  and  so  change  the 
estate,  and  after  the  tenant  attom>  in  this  case  the  attorn-^ 
ment  comes  too  late* 
to.  mper  Lit.        To  the  making  of  a  good  attornment  where  it  is  needful,  8.  The  manner 

??•  ^^?*  A\*'    *^«»  ^Dg8  are  required.    1.  It  must  be  made  by  the  ^*'™''*"!,"* 
Lit. iect.d51.  Ai_  X        i_x  ^  .       1     •*      -,*    -r^         ^  «^  %     A     Ai_     attornment: 

Plow.  544.        person  that  ought  to  make  it.    2.  It  must  be  made  to  the  ,„^  ^|,^i  ^i^ii 

person  that  ought  td  take  it.  3.  It  must  be  made  in  time  be  said  a  good 
convenient  4.  If  it  be  an  express  attornment,  the  te-  attornment: 
Hant  must  first  have  notice  of  the  grant  of  the  reversion,  ^^'^ 
rent,  4rcw  to  which  he  must  attorn ;  bitt  otherwise  it  is  of 
an  -attornment  in  law,  for  there  notice  in  all  cases  is  not 
necessary.  5.  And  it  must  be  done  in  that  manner  the 
law  doth  prescribe.  And  for  this,  it  is  to  be  known  that 
it  may  be  made  by  words,  or  by  deeds,  and  without  any 
writing,  or  by  deed  or  writing  (and  this  is  the  safest  way 
to  do  it)  And  any  words,  written  or  spoken  by  the  te*^ 
nant,  that  do  import  an  assent  and  agreement  to  the  grant 
of  the  reversion,  .rent,  ^c.  in  such  manner  as  the  same  is 
made  after  notice  given  to  him  of  the  grant,  whether  it  be 
in  the  presence  or  in  the  absence  of  the  grantee  of  the  re- 
version, rent,  4^.  will  make  a  good  attornment  in  deed* 
And  therefore,  if  the  tenant  after  knowledge  of  the  grant, 
use  these  words  following,  or  any  others  to  the  like  effeot, 
to  the  grantee,  viz.  I  do  attorn,  or  turn  tenant,  to  you 
according  to  the  grant ;  or,  I  become  your  tenant;  or,  I 
agree  to  the  grant;  or,  I  am  well  content  with  the  grant; 
or»  Godsend  you  joy  of  it;  these  are  good  express  attorn- 
Lit  icct  563.  ments.  And  if  the  tenant,  after  knowledge  of  the  grant, 
551. 515.  Co.  pay,  do,  or  deliver,  all,  or  any  part  of  the  rent,  or  ser^ 
•JJP?/  Pj^*^'  vice,  before,  or  at  the  time  when  the  same  is  due,  to  the 
,      *   *  grantee,  or  give  a  penny,  or  farthing,  an  ox,  or  a  knife, 

or  any  such  like  thing,  or  any  other  valuable  thing,  in  the 
name  of  attornment,  or  in  the  name  of  seisin  of  the 
rent;  this  is  a  good  express  attornment;  and  that  attorn- 
ment, which  is  made  by  words,  and  deed  or  sign  both, 
is  the  best;  for  that  doth  leave  a  more  deep  impression  in 
the  mind  of  the  witnesses.  But  if  one  have  a  rent-charge 
issuing  out  of  my  land,  imd  he  grant  it  to  a  stranger;  and 
I  give  him  an  ox  to  put  him  in  possession  of  the  rent;  it 
seems  this  is  no  good  attornment 
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If  a  man  grant  hu  reversion  of  my  living  to  I/S,  abd  M.  9  Car.  k 
Us  bailifi;  that  doth  use  to  gather  his  rents,  saith  to  me»  ^^J?^^^ 
that  /•  &  hath  bought  it,  and  I  must  hereafter  p^y  my  rent  g„^  ^t/^a 
to  liim,  and  I  tell  him  I  am  glad  of  it;  this  is  a  good  atr  Curia  B.  R. 
•  p^  282.     tornment.    And  that,  albeit  it  be  in  the  *  absence  of  7.  &  Hii.  11  Ctr,  ^ 
And  it  is  not  material  whether  the  stranger  know  of  the  ^-  **•  Hfltos't 
grant,  or  not,  so  the  tenant  know  of  it.    And  an  attorn-  ^*^* 
ment  made  to  the  lord's  steward  in  the  coort,  in  the  ab- 
sence of  the  lord,  is  a  good  attornment    For  .it  is  suffi- 
cient, if  the  tenant  have  notice,  that  he  attorn  to  the  grant 
in  the  presence  of  any  whomsoever.    Tenant  for  life  was, 
the  remainder  in  tail,  he  in  the  remainder  granted  his  re» 
mainder,  the  tenant  for  life,  having  notice  of  the  grant, 
saith  to  a  stranger  in  his  absence,  &At  is  the  party,  1  am 
well  pleased  that  the  grant  b  made  to  him;  it  was  adjudged 
to  be  good. 

If  a  reversion  be  granted  to  one  for  life,  and  after  the  Co.f«pwUt- 
same  reversion  be  granted  to  him  for  years, and  the  tenant  ^^'  ^^^-^^ 
attorn  to  both  the  grants  at  once ;  this  attornment  is  void 
fdr  incertainty.    So  if  one  grant  his  seigniory  to  /.  <S>.  Bi- 
shop of  London  and  his  heirs,  by  one  deed,  and  grant  the 
same  to  /.  jSf.  Bishop  of  London  and  his  successors,  by 
another  deed,  and  the  tenant  attorn  to  both  grants  at  once ; 
this  attornment  is  void  for  incertainty.    So  if  a  reversion 
be  granted  to  two  several  persons  by  several  deeds,  and 
the  tenant  attorn  to  both  the  grants  at  one  time;  thia 
attornment  is  void  for  incertainty;    and  neither  of  the 
grants  are  perfected  by  the    attornment  in  these  cases. 
The  implied  attornment,  which  also  doth  amount  to  an 
express  attornment,  is  made  divers  manner  of  ways.    For  14  h.  s^  )5. 
if  the  tenant,  after  notice  of  the  grant  of  the  reversion,  S4  H.  6. 41. 
pay  his  rent  to  the  grantee,  or  surrender  his  estate  to  the 
grantee,  or  pray  in  aid  of  the  grantee,  or  accept  a  grant 
of  the  reversion  or  remainder  from  him  that  hath  it,  this 
is  a  good  attornment  in  law.     But  if  the  tenant,  after  the  C».  inper  lit. 
grant  of  the  reversion,  not  having  notice  of  the  grant,  pay  3i««  Calw«*i 
his  rent  to  the  grantee  as  a  receiver,  bailiff,  Sfc.  this  is  no  ?|S^^deed 
good  attornment    And  tberefore  if  the  bailiff  of  a  manor  p^.  7Jk& 
shall  purchase  the  manor,  or  the  reversion  of  one  of  the  B.R. 
tenements,  and  the  tenant,  not  knowing  of  the  purchase,  Co.  super  lit. 
pay  his  rent  to  him,  as  he  was  wont  to  do ;  this  is  no  good  ^^  nwM. 
attornment  in  law.    So  if  a  man  seised  of  a  seigniory  levy 
a  fine  of  it,  and  then  taketh  back  an  estate  in  fee,  and  the 
.tenant,  having  no  notice  of  all  this,  doth  pay  hb  rent  to 
the  conusor,  as  he  was  wont  to  do ;  this  is  no  good  attorn- 
ment in  law,  to  perfect  either  of  these  grants. 

If  there  be  lord  and  tenant,  and  the  tenant  let  the  land  Lit.  aectssa 
to  a  woman  for  life,  the  remainder  in  fee,  and  the  woman  5^  ^^« 
doth  take  a  husband,  and  after  the  lord  doth  grant  the 
services  to  the  husband  in  fee;  in  this  case,  this  accept- 
ance of  the  deed,  by  him  that  ought  to  attorn,  is  a  good 
attornment  in  law.  So  if  in  this  case  the  tenant  lease  to 
a  man  for  life,  the  remainder  over,  and  the  lord  grant  the 
services  to  the  tenant  for  life,  and  he  acc^  thereof;  this 
is  a  good  attornment  in  law. 

If 
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Co.  taper  Lit.       ^  Ae  lord  by  deed  grant  his  seigniorj  to  tfae  tenant  of 
315.  the  land  and  to  a  stranger,  and  the  tenant  doth  accept  of 

this  deed ;  this  is  *  a  good  attornment  in  law,  to  extin-*    •  P.  MS* 
gnish  a  moiety,  and  to  vest  the  other  moiety  in  the  other 
Co.  taper  Lit.    grantee.    So  if  one  make  a  lease  to  L  &  for  life,  and  after 
tlsi  ^**  **^^'  confirm  his  estate,  the  remainder  over  to  /.  -D.  and  the 

lessee  for  life  doth  accept  of  the  deed  of  this  confirmation 
and  grant;  this  is  a  good  attornment  in  law,  and  doth 
vest  the  remainder  in  /.  D. 
Lit.  tect.  559.        If  there  be  lord  and  tenant,  and  the  tenant  take  a  wife^ 

and  after  the  lord  doth  grant  the  services  to  the  wife  and 
her  heirs,  and  the  husband  doth  accept  of  the  deed  of  thia 
grant;  this  is  a  good  attornment  in  law. 
Lit.  tect.  564.        If  the  connsee  of  a  fine  of  services,  sue  a  scire  facias  to 

have  execution  of  the  services,  and  hath  judgment  to  re- 
cover ;  this  is  a  good  attornment  in  law. 
Co.  taper  Lit.        If  a  woman  grant  a  reversion  to  a  man  in  fee,  and  after 
^^^*  marry  with  the  grantee ;  this  is  a  good  attornment  in  law, 

to  perfect  this  grant  made  to  the  husband. 
Lit.  tect.  S6S*       If  a  lord  grant  his  seigniory,  and  there  be  twenty  man- 
ner of  services,  and  the  tenant,  with  what  intent  ^pever  it 
be,  pay  or  perform  in  deed  any  parcel  of  the  services  to 
the  grantee ;  this  a  good  attornment  in  law  for  all  the  ser-* 
vices. 
Lit.  tect.  570,       If  I  be  seised  of  land  in  fee,  and  make  a  lease  for  life  or 
577.  Co.  taper  years  of  it,  or  it  be  extended  by  a  statute  or  elegit,  and 
«i«  ^C^*  6^^  ^?^  ^  "^®  *  feoflment  of  this  land,  and  give  Hvery  of 
5.  113.  seisin  upon  it,  and  so  put  out  the  tenant,  and  after  the  te- 

nant (or  one  of  the  tenants,  if  there  be  many)  re-enter; 
this  is  a  good  attornment  in  law.  And  so  also  it  seems 
is  the  law,  if  the  lessee  for  life  recover  in  an  assise.  But 
if  a  man  make  a  lease  for  life,  and  then  the  lessor  grant 
the  reversion  for  life,  and  the  lessee  attorn,  and  after  the 
lessor  enter  and  make  a  feoffment  in  fee,  and  so  disseise 
the  lessee  for  life,  and  then  the  lessee  re-enter;  this  is  no 
good  attornment  in  law  by  the  grantee  for  life.  And  if 
the  conusee  of  a  reversion  by  fine  disseise  the  lessee  for 
life,  and  make  a  feoffment  in  fee,  and  the  lessee  re-enter; 
this  is  no  good  attornment  in  law  to  the  feoffee,  to  enable 
him  to  distrain,  4rc. 
HiL  9  Jac.  If  one  grant  the  reversion  of  a  lease  of  a  term  of  years, 

and  before  any  attornment  made,  the  lessee  for  years  doth 
grant  his  term  to  the  .grantee  of  the  reversion ;  in  thia 
case,  this  is  no  good  attornment  in  law,  to  make  the  re- 
version pass. 
P«rk.  sect.  If  one  have,  land,  and  a  rent  issuing  out  of  other  land» 

'^^*  both  in  one  countv^  and  he  grant  bou  by  deed,  and  give 

livery  of  seisin  of  the  land  in  the  name  both  of  the  land 

and  of  the  rent ;  this  is  no  good  attornment  in  law»  to 

make  the  grant  of  the  rent  good. 

So  trat  it  held   '    If  lessee  for  life,  or  years,  subscribe  his  name  as  a  wit-  • 

*opjjkeiibjry  n^gs  to  the  sealing  and  delivery  of  the  grant  of  the  rever- 

rase  5 Ells!*     •*®"»  voAde  by  the  lessor  to  a  stranger;  this  is  no  good  at- 

*  tomment  in  law,  for  he  may  do  this  and  not  have  notice : 

but  if  he  have  notice  of  the  grant,  and  *  then  put  his  band     *  P.  984. 
to  it;  this  is  an  attornment,  enria  B.  R.H.  11  Car. 

bb2  If 


364 


OF  AN  ATTORNMENT. 


c»ikP.xiir«' 


AttonnDCDt  to 
one  good  to 
othon. 


Attornmont  to      If  •  reversion  be  granted  of  two  acres,  or  for  forty   Co.  «•  ^^f^ 
part  of  the       years,  or  if  senricses  be  granted,  and  the  tenant  doth  at-  ??^^!^  ^it 
grmnt  giwl  for  tj^y^  for  one  acre,  or  for  part  of  the  forty  years,  or  for  ^^^  ^ 
ths^ltole.         part  of  the  services;  this  shall  extend  to  all,  and  is  a 

good  attornment  for  both  the  acres,  all  the  forty  years, 
and   all  the  services.    And  that,  albeit  the  tenant  say 
expressly  it  shall  be  good   but  for  a  part,  and  not  for 
t&e   whole.    And  so  also    it    is    of  an  attornment   in 
law.    And  therefore  if  the  grantee  by  fine  of  services, 
sue  a  scire /acios  to  have  execution  of  any  part  of  the 
services,  and  Lave  judgment  to  recover  any  part;  or  » 
lessee  of  three  acres  surrender  one  of  them  to  the  grantee 
of  the  reversion  of  ail  the  three  acres;  this. is  a  good  at- 
tornment for  the  whole.    But  if  one  attorn  for  part  of  the  . 
land,  or  for  part  of  the  services,  in  case  of  the  grant  of 
a  reversion  of  land,  or  the  grant  of  services,  and  have  no- 
notice  of  the  grant  of  any  more;  this  attornment  is  not 
good  for  any  part,  but  void  for  aU. 

If  a  seigniory,  reversion,,  or  the  like,  be  granted  to  two  Co.  inpcr  lit. 
or  more,  and  the  tenant  after  notice  thereof  doth  attorn  to  t97.  s.  68.  €7^ 
one  of  them,  this  is  a  good  attornment,  to  perfect  the 
grant  to  both  or  all  of  them..  But  if  one  die  before  at- 
tornment, and  the  tenant  attorn  to  the  survivor  or  sur- 
vivors ;  this  shall  not  avail  the  heir  of  him  that  is  dead ; 
l>ut  it  IS  good  to  perfect  the  grant  to  the  survivor  or  sur- 
vivors, to  whom  It  is  made. 

If  a  reversion  be  granted  to  husband  and  wife,  and  the  Calvin's  cue; 
tenant  attorn  to  the  wife  in  the  absence  of  the  husband ;  ^"^-  ^i^'^ 
this  is  a  good  attornment,  to  perfect  the  grant  to  them 
both.  But  if  a  reversion  be  granted  to  two  men,,  and  the 
tenant  have  notice  only  of  a  grant  made  to  one  of  them^ 
and  he  attorn  to  him  only ;  this  attornment  is  void,^  and 
not  good  to  perfect  the  grant  to  either  of  them*. 

Tf  two  jomt-tenants  be  for  life,  or  years,  and  the  re-  Co.  f .  06,  cr. 
version  of  their  estate  is  granted  to  a  stranger,  and  one  of  I'i^-  ^t.  b66^ 
them  attorn  to  the  grant  of  the  reversion;  this  is  a  good  r^^srook^ 
attornment  for  both  of  them.    The  like  law  is  for  tenants  c^ie,  in  the 
in  common.     But  if  A,,  B.,  C,  and  D.,  be  lessees  for  Court  of 
years,  and  C.  and  D.  be  outlawed,  so  as  they  forfeit  their  Wards, 
parts  to  the  king,  and  the  king  become  tenant  in  common 
with  il.  and  B.  and  after  the  reversion  is  granted  to  a 
stranger,  and  i4.,  B.,  C,  and  D.  attorn;  this  is  no  good 
attornment  to  perfect  the  grant  of  the  reversion ;  for  C. 
and  D.  cannot  attorn,  and  the  attornment  of  A*  and  J?. 
for  the  king  and  themselves  is  not  good. 

Attornment  made  by  the  husband  is  good  for  the  wife : 
whereof  see  before  at  Numb,  5. 

In  all  cases  for  the  most  part  where  attornment  is  need-  Co.  6.  £8.  9l 
ful,  the  tenant,  whether  he  be  tenant  in  fee-simple,  for  B^  toper  lit* 
life,  years,  by  *  statute,  elegit,  or  as  executor  until  debts  ^^^* 
be  paid,  shall  be  compelled  to  attorn.    And  albeit  the  te-' 
nant  be  an  infant,  and  come  to  the  land  by  purchase  or 
descent,  yet  he  may  be  compelled  to  attorn ;  but  then  in 
this  case  bis  attornment  shall  not  prejudice  him ;  for  when 
he  is  of  full  age,  he  may  disclaim,  or  say  he  doth  hold  by 
less  services. 
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Co.  6.  68.  sti* 
ftr  Lit.  318. 


Co.  taper  Lit* 
3t8«  3*  86. 


.€o.  flvper  Lit* 
^16. 3.  86. 


Co.  Miper  Lit. 
309.  310.  397, 
See  liefore* 


Co.  super  Lit. 
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Co.  taper  Lit. 
310. 


If  there  be  tenant  in  tail  of  a  rereraon,  and  he  grant 
this  over  to  a  stranger;  in  this  case  the  tenant  ia  posses- 
sion may  be  compelled  to  attorn.  But  if  the  reversion, 
upon  the  estate  of  the  tenant  in  tail,  or  upon  the  estate  of 
the  tenant  in  tail  after  possibility  of  issue  extinct,  be 
granted,  such  a  tenant  may  not  be  compelled  to  attorn ; 
and  yet  such  a  tenant  may  attorn  jfratis  if  he  will.  And 
the  assignee  of  the  estate  of  such  a  tenant  in  tail  after  pos- 
sibility, Sfc,  is  compellable  to  attorn.  And  if  one  make  a 
gift  in  tail,  the  remainder  in  fee,  and  the  seigniory,  or- a 
rent-charge  issuing  out  of  the  land,  is  granted  in  fee  by 
fine ;  in  this  case,  the  tenant  in  taU  may  be  compelled  to 
attorn. 

In  M  eases  for  the  most  part  where  attornment  is  not 
needftil,  there  is  no  means  to  compel  the  tenant  to  attorn. 
And  thwefore  the  tenant  <3annot  be  compelled  to  attorn  to 
him  that  comes  to  a  reversion  or  remainder  by  escheat, 
forfeiture^  Sfc. 

K  one  grant  his  reversion  of  land  in  mortmain  without 
a  licence,  the  tenant  may  not  be  compelled  to  attorn,  un- 
til there  be  a  licence  had  from  the  king. 

Also  it  is  a  general  rule,  that  when  the  grant  by  fine  is 
defeasible,  there  the  tenant  shall  not  be  compelled  to  .  at- 
torn. As  if  an  infant  levy  a  fine,  this  is  defeasible  by  writ 
of  error  during  his  minority,  and  therefore  the  tenant 
shall  not  be  compelled  to  attorn.  So  if  the  land  be  holden 
in  ancient  demesne,  and  he  in  the  reversion  levieth  a  fine 
.  of  the  reversion  at  the  common  law ;  the  tenant  shall  not 
be  compelled  to  attorn,  because  the  estate  that  passeth  is 
reversible  by  a  writ  of  deceit 

If  the  grant  be  absolute,  and  the  attornment  b^  on  con-  io.  How  an 
dition;  yet  this  ^hall  enure  according  to  the  grant.     So  if  attommeut 
the  attornment  be  put  to  part  of  the  things  or  part  of  tlie  J[^  iS'uibtn* 
time  gran|;ed;  this  shall  enure  to  perfect  Uie  grant  for  alt. 
So  if  the  attornment  be  made  but  to  one  of  the  grantees, 
it  shall  enure  to  the  rest.    So  if  the  attornment  be  made  to 
the  particular  tenant,  it  shall  enure  to  him  in  the  remain-     a 
der,  to  perfect  his  estate  also. 

If  the  es^te  of  the  tenant  be  wjlh  a  privilege  annexed, 
as  without  impeachment  of  waste,  or  the  like,  and  the  te- 
nant ajttom  generally  without  any  saving  of  his  privilege; 
if  the  attornment  be  gratis  and  voluntary,  whether  it  be 
an  attornment  in  law  or  in  deed,  this  shall  not  enure  to 
extinguish  his  privilege :  but  if  the  attornment  be  made 
by  the  compulsion  of  a  writ  in  this  *  manner,  and  without 
iliis  saving,  he  hath  lost  his  privilege  for  ever. 

If  a  reversion,  Sfc.  be  granted  to  two  several  men  one 
after  another,  and  he  that  hath  the  latter  grant  get  the  at- 
tornment of  the  tenant  to  his  grant  before  the  other ;  in 
this  case,  this  shall  enure  to  perfect  the  latter,  and  the 
first  grant  now  cannot  be  made  good. 

If  a  reversion  be  granted  to  a  man  and  woman  unmar- 
ried, and  before  attornment  made  they  intermarry,  and 
then  the  tenant  attorn ;  in  this  case  they  shall  have  the 
estate  by  moieties. 
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11.  Httw  ui         An  ftttoniment  as  to  the  partjgruitor  shaH  h«?e  irtacioii  Co. 

ftttoraneat       to  the  tune  of  the  grant,  to  make  the  thing  to  pass  out  of  Sio. 

•ball  relate.       Q^  grantor  ab  iniiio,  albeit  it  be  made  man j  years  after 

the  grant;  therefore  all  acts  done  by  him  after  the  time 
of  the  grant,  and  before  the  attommmt,  to  the  prejadice 
of  his  own  grant,    as  granting  of  rents,  entering  into 
statutes,  or  the  like,  are  void  as  to  the  land,  to  charge  it: 
and  hence  it  is,  that  if  a  reversion  be  granted  to  an  alien, 
and  before  the  attornment  of  the  tenant  he  is  made  deni- 
sen;  in  this  case,  the  king  upon  office  fionnd  shall  hare 
the  land;  and  yet  it  shall  not  so  relate,  as  to  make  the 
tenant  chargeable  to  the  grantee  for  any  mesne  arrearages, 
or  for  any  waste  in  the  lands  from  the  time  of  the  grant 
to    the  time  of  the  attornment     Bnt  in  respect  of  a 
stranger  it  shall  not  relate  at  all.    And  tiierefore  if  two 
deeds  be  of  a  rerersion  at  several  times,  and  he  whose 
deed  was  made  last  sets  attornment  first,  the  reversion 
doth  pass  to  him ;  and  though  the  other  set  attornment 
afterwards,  yet  this  will  not  help  him  bv  relstion;  and  al^ 
beit  the  former  grant  of  the  reversion  be  in  fee,  and  the 
latter  for  life  only,  yet  the  law  will  be  all  one  in  bolb 
eases. 
And  Qow  having  done  with  this«  we  come  to  a  Xeoie. 
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CHAP.    XIV. 

Of  A  Lease. 

Tcmw  of  the  A  LEASE  doth  properly  signify  a  demise  or  letting  of  i.  Omtf. 
lLAi!^45^'  "^  lauds,  rent,  common,  or  any  hereditament,  unto  an- 
Justice  Dod-  other  for  a  lesser  time  than  he  that  doth  let  it  hath  in  it. 
dridf^'s  Trea-  (For  when  a  lessee  for  life  or  years  doth  grant  over  all  his 
tise,  called  the  estate  or  time  unto  another,  this  is  more  properly  called 
1^.  Bro  ^^  assignment  than  9  lease),  (a).  And  this,  albeit  it  may  Assignnent; 
l^aMii,  60.'  ^^  made  and  done  by  other  words,  yet  it  is  most  com- 
4S7.  Plow,  monly  and  aptly  made  by  the  words  **  demise,  grant,  and 
4S1-  'i5S.  let  (6)."  And  in  this  case  he  that  letteth  is  called  the  lessor,  Leaior. 

P^er,  125.         ^Q^  j^^  ^^  whom  it  is  let  the  lessee.    This  word  also  is  Lessee. 

sometimes,  although  improperly,  applied  to  the  estate,  1. 1, 
the  title,  time,  or  interest  the  lessee  hath  to  the  *  thing      *  P.  207. 
demised,  and  then  it  is  rather  referred  to  the  thing  taken 
or  had,  and  tlie  interest  of  the  taker  therein;  but  in  this 
place,  it  is  applied  rather  to  the  manner  or  means  of  at- 

(a)  If  a  lessee  should  intend  to  make  an  nnderlease,  bnt  should  demise  the  premises  for  as  long  or 
a  longer  term  than  be  had  in  them,  the  instrnment,  though  on  the  face  of  it  purporting  to  be  a  deniiae 
would  in  reality  be  an  assignment;  and  the  lessor  (assignor)  would  be  without  the  remedy  of  distress 
for  his  rent ;  care  therefore  should  be  taken,  in  granting  under-leases,  that  part  (a  day  will  do)  of  the 
term  granted  by  the  original  lease  remains  in  the  lessor. 

(b)  Any  words  which  shew  that  tlie  parties  intended  that  the  lessee  should  occupy  tke  lands  a$  ttnant, 
and  thai  without  any  further  deed  or  instrument  being  made,  will  be  sufficient  to  constitute  an  actual 

^'present  demise  for  years.  Thus,  the  words  covenant,  grant,  and  agrecy  thatu4.  shall  occupy  the 
lauds  for  so  many  years ;  or  even  the  word  ^  covenant**  alone  will  amount  to  au  actual  demise,  where 
it  is  clear  that  the  parties  intended  the  instrument  to  operate  as  an  actual  lease.  fVkitlook  v.  Hortom^ 
Cro.  Jac.  91.  Richards  v.  Sehj,  ^  Mod.  80.  And  an  instrument  in  the  form  of  a  UeencOy  or  eoment^ 
or  agreement^  tliat  the  lessee  may  occupy^  or  taAa6t/,  or  er^joy  certain  lands,  &c.  for  a  certain  period, 
will  ceustitute  an  actual  preseytt  demfse,  where  it  is  clear  that  the  parties  intended  it  should  do  so. 
See  Sparked,  S/iar^e, Moore,  666 ;  and  sec  Owen,  1^5.   Drake  t.  Mundy,  Cro.  Car.  207.    Per  Falfs,  J. 

.  4  Burr.  ?210.  ChaUoner  v.  Partes,  1  Ld.  Kaym.  404.  Anonymousy  11  Mod.  43.  Though  see  Cro.  Jac. 
17?,  contra,  but  not  law.  A  covenant  to  stand  seised,  where  there  is  the  consideration  of  blood, 
has  been  held  to  be  a  lease.  '  Biglit,  ex  dem.  Basset  v.  ThomaSy  3  Burr.  1446.  And  where  one  by 
bis  will  recited,  *<  I  have  made  a  lease  to  J.  8.  for  the  term  of,  &c."  it  was  held,  that  the  re- 
cital amounted  to  a  lease ;  and  that  the  word  '<  hace**  should  be  understood  in  the  present  teuse, 
[as  if  the  testator  had  said,  I  "  do**  make  a  lease,]  in  order  to  give  effect  to  the  intention.  See 
Bac.  on  Leases,  163.  It  may  be  proper  to  observe,  that  an  instrument  cannot  operate  as  a  demise  of 
a  present  interest  to  a  person  who  is  not  a  party  to  the  instrument.  See  Littleton  and  Pemer's  cosf, 
1  i>eon.  136.  Parker  v.  Grorenor,  Moore,  480.  Perry  v.  AUen,  Cro.  Eli*.  173.  Corbett  v.  Stoney 
Mr  Thomas  Raym.  140.  Under  the  Statute  of  Uses,  however,  or  by  way  of  trust,  there  is  no  doubt 
hilt  a  person,  not  a  party  to  the  instrument,  may  take  either  a  present  or  future  interest  as  a  lessee 
for  years :  and  even  by  a  deed  operating  at  common  law,  a  term  of  years,  by  way  of  remainder,  may 
1^  limited  to  a  person  not  a  party  to  the  deed,  and  who  will  be  liable,  if  he  takes  possession,  to  all 
the  obligations  of  a  lessee.  See  fi^right*y.  Carttvright,  1  Burr.  283.  In  a  deed  poll,  every  grantee 
hiay  be  considered  as  a  party  ;  and  therefore  a  demise  by  deed  poll  can  never  be  considered  as liad  00 
the  ground  of  the' lessee  not  being  a  party.  In  the  case  of  an  indenture,  the  rule  seems  to  be,  that 
to  constitute  a  person  s^  party  he  must  be  formally  named  as  one  at  the  commencement  of  the  deed. 
Alihough,  as  we  have  just  seen,  almost  any  form  of  words  will  be  sufficient  to  constitute  an 
actual  present  demise  where -the  parties  so  intended  ;  yet  the  question  frequently  arises,  whether  an 
iostrnraeut  is  to  be  considered  as  an  actual  lease  or  as  a  mere  agreement  for  one  3  but  this  point  will 
be  considered  in  a  subsequent  part  of  the  chapter, 

tainipg 
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%.  Quuiuflix*     taining  or  coming  to  the  thing  ietten.    And  in  this  sense 

it  is  sometimes  made  and  done  hy  record,  as  fine,  rooo- 
▼erj,  ^c.  and  sometimes  and  most  frequently  by  writing 
called  a  lease  by  ind^snture,  albeit  it  ma^  be  made  also  by 
deed  poll  (c).  And  sometimes  also  it  is  (as  it  may  be  of 
land,  or  any  such  like  thing  grantable  without  deed  for 
life  or  never  so  many  years)  by  woird  of  mouth  without 
any  writing,  and  then  it  is  called  a  lease  parol  (d).  And 
hence  comes  the  division  of  a  lease  parol,  and  a  lease  in 
writing.  And  all  these  ways  it  may  be  made  either  for 
life,  I.  e.  for  the  life  of  the  lessee,  or  another,  or  both; 
or  for  years,  t.  e.  for  a  certain  number  of  years,  as  ten, 
an  hundred,  a  thousand,  or  ten  thousand  years,  months, 
weeks,  or  days,  as  the  lessor  and  lessee  do  agree.    And 

Tenn  of  years,  then  the  estate  is  properly  called  a  term  of  years :  for  this 

word  "term"  doth  not  only  signify  the  limits  and  limitation 
of  time,  but  also  the  estate  and  interest  that  doth  pass  for 
that  time :  these  leases  also  for  years  do  some  of  them 
commence  in  preseatiy  and  some  in  fiUwro^  at  a  day  to 
come :  and  the  lease  that  is  to  begin  in  fwturo^  is  called 

IMtntHUfwA-  an  intereue  termini,  or  future  interest  (e).    Or  at  will,  t.  e. 

m,  or  ftitnre      when  a  lease  is  made  of  land  to  be  held  at  the  will  and 

iqte^est. 


(c^  Althongfa  in  the  csue  of  leases  by  corporations  afrgregate,  leases  of  incorporeal  hereditanaeott 
not  incident  to  and  granted  with  corporeal  ones,  leases  tor  lives,  and  leases  nnder  powers  which  re- 
quire a  deed,  a  deed  is  necessary  to  the  validity  of  the  lease;  *  yet  in  other  cases  a  deed  is  nal 
nbsolately  necessary.  A  writinf^  however,  as  will  be  seen  in  tlie  next  note,  is  necessary  in  almost  every 
case.  Where  a  lease  is  made  by  deed,  it  is  most  conunonly  made  by  imdenlurtf  and  not  by  deed  polL 
Where  a  lease  is  made  under  a  power  which  requires  it  to  be  made  by  indentmre^  there  an  inden- 
tnre  is  absolutely  necessary.  So  where  the  lessee  executes  a  connterpart  of  the  lease,  there  Ca^  It 
ahonld  be  by  indenture.  In  short,  it  is  always  the  safest  and  best  way  to  liave  an  indenture,  especially 
as  an  indenture,  as  we  shall  see  hereafter,  will  operate  by  estoppel;  which  a  deed  poll  will  not. 

(d)  But  by  Stat.  29  Car,  2.  c.  3.  leases  of  lands  must  be  in  writing  and  signed  by  the  partiea  theaiH 
•elves  or  their  ttf^titi  duly  authorised,  otherwine  they  will  operate  only  as  leases  at  will;  exeepi  leases 
not  exceeding  three  years  Jrom  the  making  thereqf^  and  where  the  'rent  reserved  to  the  landloid 
during  the  term,  amounts  to  two-third«parts  at  least  of  the  full  improved  value  of  the  thing  demiaed. 
Licases  which  do  not  come  within  tlie  exception  of  the  act  must  be  made  by  writing  ;  and  they  most  be 
so,  whether  they  are  made  to  commence  in  futuro  or  in  preseniL  12  Mod.  610.  Boyiry  ▼.  Uick$, 
1  8tr.  651.  1  Ld.  Raym.  7S6.  Where  a  parol  lease  is  made  for  more  than  three  years,  socb  lease  will 
he  merely  a  lea^e  at  will.    [Respecting  leases  at  will,  sec  next  pa^e,  nbxe  (f )]. 

(f)  An  tntiT^sstf  termini  is  that  interest  which  the  lessee  Iws  in  the  term,  whether  commenciBg  in 
presenti  or  in  Jkturoy  before  he  makes  an  actual  entry  into  the  lands.  Where  indeed  the  term  is  created 
kinder  the  Statute  of  Uses,  there  the  statute  transfers  the  possession  to  tlie  use  and  no  eiitr[ii 
necessary,  consequently  in  such  a  case  an  intereue  termini  cannot,  properly  speaking,  exiat.  IW 
,  species  of  interest  (an  interease  termini)  may  be  assigned,  (Co.  Lit.  46  b.  Cro.  £liz.  15,  and  Jfi. 
ft  Brownl.  233,  and  i  Keb.  154.)  or  released ;  (Co.  Litt.  270  b.)  but  it  is  said  it  cannot  be  surrendered, 


though  an  instrument  purporting  to  be  a  surrender,  will  operate  and  may  be  pleaded  as 
But  where  it  is  held  that  an  interesse  termini  cannot  be  surrendered,  it  is  to  be  nnderstood  of  a  sur- 
render by  deed  ;  for  there  is  no  doubt  hut  it  will  be  surrendered  in  law  by  the  acceptance  of  another 
grant  or  lease  inconsistent  with  it.  Where  an  intereue  termini  is  in  joint-tenants,  it  will  ?eat  solera 
the  survivor  if  there  is  no  severance  of  the  joint-tenancy  ;  (Co.  Litt.  51  b.  270  b.  Cro.  Eliz.  127.) 
and  it  continues  a  valid  and  subsisting  interest  notwithstaiidin;^  either  the  lessor  or  lessee,  or  bath. 


action,  as  trespass  or  ejectment.    See  l  Sid.  223,  and  Comb.  209. 


♦  It  does  not  appear  to  be  settled,  whether  a  lease  for  years,  made  by  a  person  with  a  remainder  sr 
reversion  in  corporeal  hereditaments  is  good  nnless  made  by  deed.  See  Bac.  Abr.  tit.  Lewe,  (N.) 
'i  he  better  OMUion  p^bap^  i9,  that  it  is  good.  The  safest  course  however  in  sach  a  case  is  to  oaks 
|ha  lease  b^  deed.  ... 

'  pleasaie 
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pleasure  of  the  lessor,  or  at  the  will  and  pleasure  of  th^ 
lessor  and  lessee  together :  and  such  a  lease  may  be  made 
by  word  of  month  as  well  as  the  former  (/). 
SeeGraaty  R^ignlarly  these  things  mnst  concnr  to  the  making  of  s.  Things  m* 

Hamb.  4.  every  good  lease.     1.  As  in  other  grants^  so  in  this,  there  J^redineterr  • 

is'f'^^'s    "*^*^  ^®  a  lessor,  and  he  mnst  be  a  person  able,  and  not  Jftollcase* 
Co.  aoper  Liu*  restrained  to  make  that  lease.    2.  There  must  be  a  lessee, 
45. 46.  and  he  must  be  capable  of  the  thing  deihised,  and  not  dis- 

Plow.  275.        abled  to  receive  it    3.  There  must  be  a  thing  demised, 
^'^  and  such  a  thing  as  is  demiseable.    4.  If  the  thing  de* 

raised  be  not  grantable  without  a  deed,  or  the  party 
demising  not  able  to  grant  without  deed,  the  lease  must 
be  made  by  deed.  And  if  so,  then  there  must  be  a  sufli- 
cient  description  and  setting  forth  of  the  person  of  the 
lessor,  lessee,  and  the  thing  leased,  and  all  necessary 
circumstances,  as  sealing,  delivery,  S^c.  required  in  other 
grants,  must  be  observed.  5.  If  it  be  a  lease  for  years, 
it  must  have  a  certain  commencement,  at  least  then  when 
it  comes  to  take  effect  in  interest  or  possession,  and  a 
certain  determination,  either  by  an  express  enumeration 
of  years,  or  by  reference  to  a  certainty  that  is  expressed,  or 
by  reducing  it  to  a  certainty  upon  some  contingent  prece- 
dent by  matter  ex  post  facto,  and  then  the  contingent  must 
happen  before  the  death  of  the  lessor  or  lessee.  6*  There 
must  be  all  needful  ceremonies,  as  livery  of  seisin,  attorn- 
ment (ff),  and  the  like,  in  cases  where  they  are  requisite. 
7.  There  must  be  an  acceptance  of  the  thing  demised,  and  • 
of  the  estate,  by  the  lessee.  But  whether  any  rent  *  be  *  P-  268« 
reserved  upon  a  lease  for  life,  years,  or  at  will,  or  not,  is 
not  material,  except  only  in  the  cases  of  leases  made  by 
tenant  in  tail,  husband  and  wife,  and  ecclesiastical  persons. 
Of  which  see  infra. 

For  the  ability  and  capacity  of  the  lessors  and  lessees ;  f*^^  *!5j 
and  what  shall  be  said  a  good  lease  or  not,  in  respect  of  «^<i^ll«SJj{ 
the  ability  of  the  lessor,  and  the  capacity  of  the  lessee  (h);  leue  for  Ufeor 

and  yean:  or  not. 

*■        '  r.  

(/)  Leases  ai  wiU  bdns  disconntenaiiced,  the  courts,  generally  speaking,  consider  demises,  where  no 
specific  term  is  mentioned,  or  where  the  lease  cannot  be  sostained  under  tlie  Statute  of  Frauds,  imi 
when  «  rtnt  it  payahlef  as  tenancies  from  year  to  year ;  and  such  a  tenancy  can  only  be  determined  at 
Uw  anrnversary  of  its  commencement,  upon  giving  six  calendar  mohths  previous  notice.  Bight  v. 
SUartyf  IT.  R.  159.  By  the  cntftom  indeed  of  particular  places,  or  by  special  agreement  between 
the  parties,  a  longer  or  shorter  notice  maybe  given,  limlias v. RatoZinsoM,  3 Burr.  1603.  Doer, 
Swwdemj  «  Blackst  1924.  Green  v.  Cownu,  4  T.  K.  361.  This  kind  of  tenancy  at  will  (or  tenancy 
from  year  to  year)  does  not  determine  by  the  tenant's  death,  bnt  devolves  upon  his  personal  repre- 
•eatativcs.'  Doe  v.  Porter^  S  T.  R.  13.  And  if  the  lessor  dies  or  conveys  away  the  reversion,  the 
interest  of  the  lessee  is  not  thereby  determined,  but  he  will  be  entitled  to  notice  to  quit  from  the  heir 
at  law,  devisee,  or  grantee,  exactly  the  same  as  from  the  lessor  himself.  See  Birch  v.  IVriffhtj  1 T.  R. 
573.  Bakerv,IVhitef  tT.R,  159-  If  a  lease  is  granted,  which  is  roid  against  a  remainder-man  or 
rvverstoiier,  and-  the  remainder-man  or  reversioner,  with  notice  of  the  lease  being  void  as  against 
iiinnelf,  accepts  rent  from  the  lessee,  the  lessee  will  afterwards  be  considered  as  a  tenant  from  year  to 
year.  Doe  v.  Ward,  i  H.  Blackst.  9r.  Doe  v.  IVeUer,  7  T.  R.  478.  Right  v.  BawdeUy  S  East.  260. 
Mfttm,  dem.  Brune  ▼.  Rawliai,  10  East.T.  K.  S61. 

«  (g>)  Attornment,  as  we  have  seen  in  the  last  chapter,  is  now  rendered  unnecessary;  and  In  leasea 
lively  of  seisin  is  in  no  case  necessary,  except  in  the  case  of  a  lease  for  life  or  lives  where  made  by 
feofment* 

"(h}  It  may  be  proper  to  enquire  somewhat  more  particularly  into  the  ability  of  the  lessor  and  the 
capacity  of  the  lessee;  or  in  other  words,  hy  whom  and  to  whom  leases  may  be  made.  It  may  be  laid 
down  genenillv,  that  all  persons,  being  natural-bom  subjects,  and  being  of  full  age  and  free  from  tlie 
disabitnies  of  infancy,  coverture,  or  insanity,  may  be  lessors  or  leasees.  And  a  lease  by  an  infant  is  not 
tffosoltttely  void  but  only  voidable;  at  least  where  such  lease  leserfes  a  rent  and  has  the  semblance  of 

....   V         .  a  beiiclit 
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1.  In  respect     a^d  the  description  of  their  persons ;    the  nature  -and 

of  t{w  persons  description  of  the  thinff  demised;  and  what  mis-recital,  or 
of  the  lessor,  "  mU. 

and  the  lessee,  bub* 

the  thing  leased,  and  the  estate,  property,  or  possession  of  the  lessor  therein.  « 


a  benefit  to  the  infant*.  It  is  said  in  3  Bnrr.  1806,  (and  se<^Co.  Litt.  308  a.)  to  have  been  ion^  settled, 
that  an  infant  may  nialee  a  lease  witkoMt  rint  to  try  his  title;  and  if  a  lease  is  made  by  an  infaint  witboiit 
rent,  though  not  for  the  purpose  of  trying  his  title,  yet  if  it  is  made  by  deed  or  writing  wlricli  takes 
effect  by  the  delivery  of  his  own  hand,  there,  it  is  conceived,  the  lease  is  not  absolutely  void,  but  oaAj 
voidable.  See  Perk.  sect.  IS.  And  see  Burr.  1B06.  A  lease  by  an  hoiant,  reserving  rent,  being  onlj' 
voidable,  acceptance  of  rent  after  he  comes  of  age  will  affirm  such  lease.  It  is  conceived,  however, 
that  it  must  be  rent  which  actually  becomes  due  after  he  comes  of  age,  and  not  mere  arrears  of  what 
became  due  during  his  minority.  Where  an  infant  lessor,  after  he  came  of  age,  said  to  the  Icsaor, 
^*  God  give  yon  joy  of  it,"  (meaning  the  farm)  this  was  held  by  Mead  tp  be  an  affirmatioa  of  the 
lease.    SeeBac.Abr.  tit.  Leases  (B). 

As  infants  themselves  may  grant  leases,  (tbonph  voidable)  so  a  guardian  in  socajge  «ay  make  a  lease 
of  the  infhnt's  socage  lands,  which  will  be  good  till  the  infant  comes  of  age ;  and  S  the  lease  is  inade 
for  a  term  beyond  the  infant's  minority,  it  is  not  absolutely  void  against  the  infant,  but  only  voidable  ^ 
consequently  capable  of  confirmation  by  t|ie  infant, —^as  by  acceptance  of  rent,  &c.  Bac  Ahr.  tit. 
JLeases  (I*  9.)    t  Rol.  Abr.  41.    But  see  Roe  v.  Parry,  t  Wils.  129  and  135. 

It  is  conceived,  that  a  lease  of  an  infant's  lands  made  by  a  testanentary  guardian  appointed  nsr- 
snant  to  the  act  of  the  12  Car.  2.  e,  24,  would  be  good  during  the  infant's  minority  \  and  if  extendiag 
beyond  that  period  would  be  capable  of  confirmation  by  the  infant. 

A  f^me  covert  (except  under  a  power)  cannot  make  a  valid  lease  of  her  lands.  Leases,  however,  of 
her  lands  may  be  made  by  her  and  her  husband  pursuant  to  the  act  of  the  32  Hen*  8.  c.  28 ;  but  leases 
under  this  act  will  be  more  fully  noticed  below.  It  may  hardly  be  necessary  to  observe,  that  a  lease  of 
a  married  woman's  lands  may  be  made  by  fine  or  recovery,  in  whicli  her  husband  joins ;  and  wliere  a 
lease  of  her  lands  is  intended  to  be  made  which  the  act  of  Hen.  8.  vrill  not  authorise,  there  a  fine  or 
recovery  (according  to  the  circumstances  of  the  case)  will  be  necessary  ;  unless  it  can  be  made  aader 
a  power.  It  may  be  proper  to  observe,  that  if  a  ffrme  covert  should  make  a  lease  by  fine,  which  she 
levies  without  her  husband  as  a  fdme  sole,  there  the  lease  will  bind  her,  unless  her  husband  avoids  tke 
fine  in  his  life-time.  See  supra,  page  7,  note  (w),  on  the  subject  of  a  fine  by  a  married  wonaiiy 
levied  as  by^me  sole.  Where  a  lease  by  a  married  woman  is  not  good,  it  will,  generally  speaking, 
be  not  merely  voidable  but  absolutely  void ;  and  consequently  incapable  of  confirmation  either  hy 
acceptance  of  rent  or  otherwise. 

Generally  speaking,  persons  of  unsound  mind  can  do  no  binding  act;  but  tlie  statute  of  the  11  Gta.S. 
c.  21,  authorises  lunatics,  or  their  guardians,  or  committees,  under  the  direction  of  tlie  Comt  of 
Chancery f  to  accept  surrenders  of  leases  for  lives  or  years  wliich  are  held  of  the  lunatic,  and  to  gnut 
new  leases  of  the  premises  held  by  the  surrendered  lease ;  and  the  act  of  the  43  Geo.  3.  c,  7d.  antborices 
the  committees  of  the*  estates  of  persons  of  unsound  mind,  to  grant  building,  repairing,  or  other 
leases,  under  the  direction  of  the  Court  of  CiluNicery,  of  the  freehold,  copyhold,  and  leasehold  estates  of 
the  lunatic,  for  such  term  of  yeartf,  at  such  rents,  and  under  such  covenants  as  the  Court  shall  direct. 

Aliens  are  prohibited  by  the  policy  of  the  law  from  acquiring  real  property,  except  that  an  aliciii 
friend  may  take  a  house  for  his  own  habitation,  though  if  such  alien  friend  is  an  artificer  or  faandi- 
craAsman,  he  cannot  even  do  this,  the  act  of  the  32  Hen,  8.  c.  16.  s.  13.  prohibiting  it.  An  alien, 
however,  by  naturalization  or  by  being  made  a  denizen,  acquires  the  capacity  to  purchase  aod  bold 
lands ;  and  naturaliaation  renders  valid  purchases  previously  made,  where  the  alien  has  not  bees 
deprived  of  them  by  the  crown ;  and  letters  of  denization  have  the  same  effect  where  they  cob« 
tain  a  confirmation  of  former  purchases.  An  alien  may  therefore,  after  naturalization  or  denizatioB, 
make  a  valid  lease  of  his  lands.  See  supra,  page  56,  note  (z),  relative  to  aliens  ;4uid  ace  also 
the  acts  of  11  &  12  W,  3.  c.  16.  and  25  Geo.  2.  c.  39,  which  give  certain  persons  all  the  privileges  of 
natural-bom  subjects. 

Executors  and  administrators,  unless  restrained  from  underletting  (see  supra,  page  123,  n.(q)),  any 
grant  under  leases  of  leasehold  property,  which  the  testator  or  intestate  was  possessed  of.  Sec  Bac 
Abr.  tit.  Leases  (I.  7.)  But  where  administration  is  granted  dwavie  mvnori  <BtaUy  a  valid  lease  can 
only  be  granted  during  minority,  See  Bac.  Abr.  tit.  Leases  (I.  7.) ;  and  6  Co.  676.  And  where  a 
leasehold  is  specifically  devised,  an  under  lease  by  the  executors  would,  it  is  conceived,  be  bad  in 
equity  against  the  devisee.  All  persons  who  have  only  partial  interests  in  the  thing  leased,  as 
tenants  lor  life,  by  the  curtesy,  in  dower,  tor  years,  by  elegit,  statute  merchant  or  staj^  theagh 
they  may  grant  leases  which  will  be  good  during  the  continuance  of  their  respective  interests, 
yet  tlicy  cannot  grant  them  for  a  longer  period,  imless  by  virtue  of  an  express  power  for  the  pnrpoae. 
Though  neither  a  mortgagor  or  mortgagee  alone  can  make  a  lease  to  bind  the  other,  yet  each  of 
them  may  bind  himself  and  his  own  interest.  In  order,  however,  to  make  a  valid  lease  of  lands  in 
mortgage,  both  the  mortgagor  and  mortgagee  should  join  in  making  it:  And  where  tlie  mortgaigee  has 
the  legal  estate,  as  is  generally  the  case,  the  rent  ought  to  be  reserved  to  him,  and  the  covenants,  oo  the 
part  of  the  lessee,  entered  into  with  him  ;  (see  Webb  v.  RusseU,  3  T.  R.  593;  and  Siokes  v.  Rasaelij  lb. 
^78.)  for  if  the  rent  is  reserved  to  the  mortgagor,  and  the  covenants  -entered  into  with  htm,  as 
distress  can  be  made  for  the  rent,   (unless  under  an  express  power  for  the  purpose,)    aod  the 

*  By  ti^e  custom  of  particular  places,  leases  by  infants  of  their  socage  land  may  be  good.  Co.  Lit.  4  h, 
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mis-iiomer  will  hurt,  or  not;  see  Orantg  numb.  4,  and  ii^rot 
numb.  5,  6^  1. 
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covenants  can  only  be  sued  npon  as  covenants  in  gross.  (See  cases  last  cited*)  It  is  therefore  proper 
always  to  reserve  the  rent  to  the  mortgagee  and  to  make  the  covenants  with  him,  where  iie  has  the 
legal  estate. 

If  a  copyholder  makes  a  lease  for  more  than  a  year,  without  the  licence  of  the  lord,  it  is  a  forfoituni 
of  his  copyhold,  unless  the  special  custom  of  the  manor  authorises  the  lease.  And  a  lease  by  parol, 
(See  EoMi  v.  Harding^  Moore,  393.  Cro.  £liz.  498.)  or  to  commence  in  futwro^  (Bac  Ahr.  tit. 
licases  (O.))  will  be  a  forfeiture.  But  though  a  copyholder  may,  by  the  general  custom  of  manors, 
f^nt  a  lease  for  a  single  year  wUhoiU  licence^  yet  a  lease  for  one  year,  and  so  from  year  to  year,  with 
tlie  interval  of  a  day  or  some  other  short  period,  would  not  be  good,  but  would  work  a  forfeiture. 
See  Cro.  Car.  S33.  Cro.  Jac.  301.  But  for  a  lease  without  licence  to  occasion  a  forfeiture,  an  uctual 
iaierest  for  more  than  a  year  must  pass— a  mere  agreement  or  covenant  to  grant  a  lease  wiU  not  woi'k 
a  forfeiture.  3  T.  R.  739*  3  Keb.  638.  1  Bulst.  190.  A  demise  for  one  year,  and  so  from  year  tm 
Tear  for  thirteen  years  more,  "  if  th$  lord  will  giee  his  iica^gf  and  so  as  ther$  shall  be  n»  /wfutwe^"  la 
<miy  an  actual  demise  for  one  year,  with  a  conditional  iigreement  for  a  further  term,  and  is  no  for- 
feiture. SeeliK^iM  V.  Nunn,  liVes.  170.  So,  where  a  copyholder  ogreed  to  grant  a  lease  for 
twenty-one  years,  provided  the  lord's  licence  could  be  obtained,  and  that  in  the  mean  time  it  should 
l>e  lawful  for  the  lessee  to  occupy  the  premises,  it  was  held  that  this  only  amounted  to  a  lease  for  a 
jfear,  and  war  no  forfeiture.  IXie  v.  MorriSf  t  Taunt.  54  and  5S.  And  where  a  copyholder  granted  a 
lease  of  freehold  lands  for  twenty«one  years,  and  also  a  lease  of  copyholds  for  a  term  autborise4 
by  the  custom,  and  covenanted  to  renew  the  lease  of  tlie  copyholds  from  time  to  time  during  the  coo- 
tinuance  of  the  freehold  lease,  and  that  in  the  mean  time,  and  until  such  renewed  lease  should  ha 

granted,  the  lessee  should  hold  the  copyholds ;-— this  was  held  not  to  be  an  actual  lease  of  the  copy, 
olds,  but  only  an  agreement  for  one.  Fenny  v.  CkUdt  2  Mau.  &  Selw.  ft55.  An  agreemeiU  therefore 
for  a  lease  of  copyholds,  though  for  a  longer  period  tlian  the  custom  warrants,  occasions  no  forfeiture  : 
and  a  covenant  or  agreement,  that  the  lessee  shall  hold  or  occupy  the  lands,  will  not,  where  there  is 
any  stipulation  about  a  future  lease,  or  about  obtaining  the  lord's  licence,  amount  to  an  actual  lease; 
and  therefore  will  not  occasion  a  forteiture.  See  cases  al>ove  cited^  and  Doe  v.  Ckwe,  2  X.  R.  739* 
Atom  V.  Luff  kin,  llVes.  170. 

It  may  be  proper  to  observe,  that  wliere  a  copyholder  grants  a  lease  by  virtue  of  a  licence,  he  must 
strictly  pursue  his  licence,  otherwise  the  lease  is  ba^f.  See  Com.  Dig.  tit.  Copyholds  (K.  3.)  Au4 
where  the  lease  is  not  according  to  the  licence,  a  forfeiture  it  is  presumed  would  t>e  incurred,  though 
if  the  deviation  from  the  licence  appeared  to  be  inadvertent  and  not  intended  as  a  fraud  upon  the 
lord,  there  can  be  little  doubt  but  a  court  of  equity  would  relieve  apiinst  the  forfeiture.  Where  the 
lord  has  notice  of  tlie  forfeiture,  and  admits  the  copyholder,  such  admittance  will  be  considered  as  a 
wraiver  of  the  forfeiture.    Com.  Dig.  tit.  Copyhold  (C.  3.) 

In  stating  bu  whom  leases  may  be  made,  it  will  be  proper  to  notice  lay  and  spiritual  corporationsp 
Che  trustees  of  charity  lands,  tenants  in  tail,  and  husband  and  wife  seised  jure  uxoris,'  Leases  bj 
spiritual  corporations,  by  tenants  in  tail,  and  by  husband  and  wife  seised  jure  uxorisp  wUl  be  afterwards 
noticed  in  the  places  where  the  subjects  occur  in  the  text ;  but  leases  by  lay  corporations,  and  trustees 
of  charity  lands,  not  being  noticed  in  the  text,  this  may  be  a  proper  place  to  consider  them.  All 
corporations  have  the  power  at  law  of  alienating  their  possessions,  except  where  restrained  by  statute. 
Maifor  rfCokketttr  v.^Mrfm,  1  Ves.  6t  Bea.  246.  And  where  tUey  have  such  power  at  law,  tliey 
have  the  like  power  in  equity,  except  where  tliey  hold  tlieir  possessions  upon  a  trust  or  for  a  purf^ose 
incompatible  with  the  power  of  alienation :  It  may  dierefore  be  laid  down,  that  leases  by  mayor  and 
commonalty,  bailiff  and  burgesses,  or  other  lay  corporations,  whether  aggregate  or  sole,  are,  gene- 
rally speaking,  good,  for  wluitever  length  of  time,  or  upon  whatever  terms  they  may  be  granted. 
ILiCases,  however,  by  cor|M>rations  aggregatCi  as  we  have  before  seen,  must  be  made  by  deed,  and 
must  be  under  their  common  seal. 

It  may  be  proper  to  observe,  that  the  crown  cannot  grant  leases  (being  restrained  by  the  act  of  the 
%  ifan.  Stat.  1.  c.  7.)  for  more  than  three  lives  or  thirty-one  years,  or  for  some  term  of  years,  deter- 
n^nable  on  one,  two,  or  three  lives,  to  commence  from  the  making  of  the  lease ;  or  if  any  lease  is  made 
to  .commence  in  reversion  or  expectancy,  then  the  same,  together  with  any  lease  in  possession,  is  not 
to  ex^ed  the  term  of  thirty-one  years,  or  three  lives,  in  tlie  whole*  The  act  requires  the  reservation 
CO  the  crown  of  the  ancient  rent  or  more,  or  the  rent  whicli  has  been  reserved  and  paid  for  tlie  greater 
part  of  the  twenty  years  Immediately  preceding  tlie  granting  of  any  such  lease ;  and  where  there  shall 
have  been  no  such  previous  rent,  then  a  reasonable  rent  to  be  reserved,  not  being  less  than  one-third 
of  the  clear  ycaf  ly  value  of  the  property  demised.-- No  lease  is  to  be  made  without  impeachment  of 
waste. 

Estates  which  come  to  tlie  crown  by  forfeiture,  escheat,  or  outlawry,  or  taken  in  execution  for  debt 
iowinr  jto  the  crown,  are  excepted  out  of  tiie  operation  of  tlie  above  act;  and  buildings  which  require 
rebuilding  or  repairing  may  he  leased  for  fifty  years  or  three  lives. 

For  ren^  reserved  on  a  lease  made  by  the  crown,  the  crown  has  a  remedy  by  distress  on  all  other 

lands  of  the  lessee,  as  well  as  on  those  comprised  in  the  lease  ;  and  if  th^  lease  should  be  a  lease  of 

Incorporeal  hereditaments,  the  crown  has  the  like  right  of  dtstrei»s  for  the  rent  as  it  has  for  rent 

reserved  on  a  lease  of  corporeal  hereditameots.    See  Co»  Lit,  47  a,  note  ^l);  and  see  AtiorneyOemeral 

Y.  JJuffor  of  (Reentry*  1  P.  Wms.  S06t 
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Lemses  by  trustees  of  charity  lands  (sach  lipases  beina  common,  and  abuses  in  grantinis  then  too  #r»- 
nently  committed,)  form  an  important  subject  of  consideration.  Where  the  donor  bas  preso^ied 
lieterms  upon  which  leases  may  be  granted,  the  terms  prescribed  must  be  strictly  attended  to,  other- 
wise the  lease  cannot  be  supported.  See  AUomey^meral  v.  Gr^ky  13  Ves.  565,  and  JLydioii  v.  Fmc*^ 
S  Vem.  410.  [Tills,  of  course,  is  to  be  understood  of  cases  in  which  the  lessee  knew  die  lands  to  bt 
ckarity  lands,  for  if  he  was  ienorant  of  the  ftict,  and  had  obtained  the  legal  estate  from  the  tmsiees, 
it  is  conceived  bis  lease  could  not  be  distnrlied.]  Wliere  the  trastees  are  only  authorised  to  deniiae  for 
a  certain  number  of  years,  a  covenant  for  renewal  coutaiued  in  a  lease,  is  void*  See  the  last  cited 
case,  and  Taylor  v.  Dnlwiek  HospUaly  1  P.  Wms.  655,  and  Attvrney 'General  v.  Hemtmarik  HatpUai, 
14Tes.  3ie4.  If,  liowever,  the  term  actually  demised,  and  the  terra  to  be  comprised  in  the  reiaspred 
lease,  did  not  together  exceed  the  term  which  the  trustees  were  aothorised  to  grant,  tkere^  It  i»  con- 
ceived, the  covenant  for  renewal  would  be  good.  In  a  case  where  trustees  were  expressly  authorised 
So  lease  far  any  number  nf  yean  at  rack  rent ;  a  lease  for  the  long  term  of  999  yaars  was  held  to  be 
food,  a  full  and  fair  rent  being  reserved.  AHamey-Genefal  v.  ATofrt,  t  Mad.  Ch.  Oi.  S94.  Bat  the 
«M8t  Inpertant  point  of  enquiry  under  the  present  head  is,— what  leases  are  valid  where  the  donor  has 
pven  no  power -of  leasing.  The  trustees  having  the  legal  estate,  it  mast  be  jdear  tint  ai  Uao  tktx 
BMy  grant  leases  upon  what  terms  they  please ;  and  where  the  lesseo  has  no  notice  of  the  lands 
liefaig  mere  trust  property,  there,  it  is  conceived,  the  lease  would  be  good  in  equity  as  well  as  at  law. 
Bat  where  the  lessee  has  notice  of  the  lands  l>eing  charity  lands,  or  mere  trust  property*  iktre^  i| 
■would  seem,  that  to  the  validity  of  his  lease  m  equity^  it  should  be  such  as  the  trusSees  might  ennt 
itnuuienthf  wHh  a  regard  ta  the  intereete  of  the  charity  ;  for  if  it  is  not  such,  then  the  lessee  must  fcaow 
that  the  trustees  are  guilty  of  a  breach  of  trust,  and  coming  in  with  full  notice  of  such  breach,  he  is 
So  be  considered  as  partieept  mmtaif,  and  therefore  properly  punishable  with  the  loss  of  his  lease.  To 
the  Talidity  therefore,  in  equity,  of  a  lease  of  clnrity  lands,  the  lessee  should  either  ikove  no  maiiee 
ikai  they  are  eharky  loads,  or  i^  he  has  ench  netiee,  then  the  lease  shsuld  be  snch  as  the  trustees  wugk$ 
front  eonsistentlu  with  a  regard  ta  the  interests  of  the  charity*  But  though  this  would  seem  to  be  the 
aonnd  rule  by  which  to  decide  the  Tslidity  of  charity  leases,  yet,  it  is  apprehended^  that  some,  at  least, 
«f  the  decisions  on  cases  which  have  arisen  on  charity  leases  are  not  perfectly  rscpncileable  with  it;— 
aa  wliere  leases,  with  notice,  have  been  held  to  he  good,  though  granted  for  very  long  terms ;  so  long  af 
.to  make  it  extremely  probable,  from  the  progressive  increase  in  the  value  of  lands,  either  from  depre- 
ciation in  the  value  of  roonev,  improvements  in  agriculture,  or  increase  of  population,  or  the  umted 
operation  of  these  causes,  that  the  rent  (though  it  might  be  a  fair  one  at  the  granting  of  the  lease) 
•iSould,  before  the  expiration  of  the  term,  fall  far  short  of  what  it  ought  to  have  been. — ^The  graotittg  of 
auch  leases  certainly  could  not  accord  with  a  regard  to  the  true  interests  of  the  charity.  It  may  be 
questionable  too,  whether  leases,  where  jbies  are  taken"*,  (though  there  should  be  no  objection  to  the 
length  of  the  term)  can  be  considered,  primB  facie,  as  leases  made  agreeable  to  the  rale  above  laid 
down ;  for  the  lessee,  by  paying  a  6ne,  enahleft  the  trustees  to  anticipate,  as  it  were,  the  receipts  of 
the  rents,  and  thereby  puts  it  in  their  power,  by  embezzling  the  money,  to  do  a  serious  injury  to  the 
objects  of  the  charity.  It  would  therefore  seem,  that  a  due  regard  to  the  interests  of  charities  would 
require,  that  giving  lines  on  charity  leases  should  be  discouraged,  by  holding  such  leases  to  be  void : 
anfess  the  lessees  could  shew  the  application  of  the  fines  to  purposes  beneficul  to  the  general  objects  ot 
the  charity,— the  application  of  them  for  tlie  benefit  of  present,  to  the  prejudice  of  future  ohjecl*, 
•honld,  it  is  conceived,  be  considered  as  bad :  the  giving  of  fines  ought  to  be  no  reason  an  favor  oi 
very  long  leases,  unless  it  could  be  shewn  that  the  fine  had  been  laid  out  in  such  a  way  as  to  be  pemmt- 
nentiy  advantageous  to  the  objects  of  the  charity;  as  by  laying  it  out  in  building  upon,  or  otherwise  iv- 
provuig  either  the  same  or  other  parts  of  tlie  property :— In  short,  it  would  seem,  that  the  great  object 
of  enquiry  in  determining  the  validity  of  charity  leases  with  notice,  is,  whether  the  lease  is  or  is  not 
prejuaicial  to  the  general  interests  of  the  charity.  Of  course,  slight  deviations,  where  there  was  dq 
dishonest  intention,  should  not  be  regarde<l.  Perliaps  Mme  legislative  measure,  relative  to  leases  of 
charity  lands,  would  be  desirable.  With  these  preliminary  observations,  it  maybe  proper  to  notice 
the  doctrine  on  the  subject  of  charity  leases,  as  it  appears  to  rest  upon  decided  cases :  and  first,  it  nay 
be  proper  to  observe,  that  if  the  lease  is  granted  ^t  an  evident  under* value,  it  will  be  set -aside.  Attar* 
ney^Ceneral  v.  Magurood,  18  Ves.  315.  Attorney-General  v.  9VHson,  lb.  519.  AttomeyGeneral  v.  Gi«a, 
€  Ves.  45e.  Attorney-General  v.  Owen,  10  Ves.  555.  Attorney-General  v.  Gojaer,  9  Mod.  ^S4.  The  Poor 
^  Gerael  v.  Sutton,  Dnke*s  Ch.  Cses,  4S.  Eltham  v.  IVarreyn,  lb.  67.  But  it  would  appear,  that  the 
under- value  must  be  considerable  to  induce  the  Court  to  set  it  aside  ;  (Attorney-General  v.*  Cnss, 
S  Meriv.  541,  and  Ex  parte  Skinner,  S  Merlv.  457.)  unless  there  was  positive  fraud  in  the  case,  or 
circumstances  from  which  to  infer  it— as  tliat.the  lessee  was  a  relation  of  any  of  the  trustees.  Sec 
case  last  cited.  If,  however,  the  ix^nt  (or  rent  and  fine  together,  supposing  there  was  a  fine,)  i^ 
clesriy  less  than  a  prudent  person,  letting  his  own  property,  would  have  taken,  there  the  mere  cir- 
cumstance of  under-value  would  seem  to  carry  with  it  a  strong  suspicion  of  fraud.  It  may  be  proper, 
however,  to  observe,  that  the  period  to  which  the  enquiry  must  be  directed,  whether  the  consideration 
was  a  &ir  one  or  not,  u  the  time  of  granting  the  lease;  for  the  circumstance  of  its  becoming  an  in- 
adequate one  before  the  end  of  the  lease,  either  owing  to  lands  having  risen  in  value  or  otherwtfe. 
Is  no  reason  for  avoiding  a  oUarity  lease.  See  Attorney-General  v.  Magwood^  18  Ves.  315.  Where  indeed 


*  Where  the  trustees  of  charity  lands  are  under  no  restriction  as  to  leasing,  they  may  grant  leases  oa 

'.  usual 

leasee 


lives,  or  for  years  determinable  on  lives«  and  take  fines,  especially  if  such  is  agreeable  to  the  usua) 
mode  of  leasing  in  the  country  where  the  lauds  lici    Sec  Attorney- General  v.  Cross,  3  Meriv.  554. 
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of  charity  lands  are  granted  for  very  loDg  terms,  there  such  leases  oiay,  generally  speakings 
be  considered  as  bad  on  the  mere  groand  of  the  term  being  unreasonably  long.    Thus,  in  a  late  case, 
it  was  laid  down,  that  a  mere  husbandry  lease  for  99  years,  at  a  rent  and  upon  terms  adapted  to  a 
lease  of  twenty -one  years;  or  a  building  lease  fbr  999  years,  ilpon  an' expenditure  only  equal  to  « 
niBcty-mne  years  term,  conld  not  be  supported.  See  Aitorfuy»Geiuraiv, Backhouse,  17 Yes.  283.    Anil 
in  the  c^se  of  the  Attorney-General  v.  Croa^^  S  Meriv.  540|  the  Master  of  the  KoUs  expressed  himself 
of  opiaion,  that  a  charity  lease  for  tf  long  term  absolute,  at  a  stationary  rent,  was  not  good.    There  is,, 
however,  no  positive  rule  that  a  lease  n>r  a  lout;  term  of  years,  or  for  lives,  is  ipso  facto  bad.    At" 
iormey^Generail  v.  Croif,  3  Mcrlv.  539.     Thus,  if  the  lessee  paid  a  large  fine,  or  laid  out  considerable 
sums  in  improvements,  if  the  fine  or  sums  expended  formed  a  reasonable  conslderatioD  for  the  lease^- 
this  would  form  a  sufficient  ground  for  supporting  it,  even  though,  it  was  for  a  long  term.    See^^f- 
tomey-Generat  y.  Cross,  3  Meriv.  359.      Attorney- General  v.Brooke^  18  Yes.  326;^  and  A4tomeyG€» 
-neral  \.  SmUh,  2  Yern.  746.      But  in  order  to  make  the  laying  out  of  money  in  improvements  » 
ground  for  supporting  a  charity  lease,,  the  charity,  it  is  cortcftived,  should  have  a  reasonable  benefit* 
from  the  expenditure ;  for  an  expenditure  for  the  lessee's  own^benefit  eonid  be  no  ground  for  support^ 
lug  the  Icase«    It  may  be  proper  to  observe,  that  where  leases  are  set  aside,  and  the  tenant  hsM  laid 
out  Booney  in  improvements,  he  will  be  entitled  to  a  just  allowance  in  respect  of  what  he  had  ex- 
pended, and  for  which  he  had  not  received  a  reasonable  return.    Attorney-General  v.  Green,  ^Ycs. 
45t ;  and  see  Alismey-Generat  v.  BaHol  CoUege,  9  Mod.  410.     On  the  other  hand,  where  a  lease  io- 
aet  aside  for  inadequacy  of  value,,  the  lessee  will  be  made  to  pay  the  difference  bctwefen*  the  rent  (or 
rent  and  fine)  and  the  real  value,  for  the  time  he  occupied  the  property. 

It  laay  be  proper  to  notice,  that  thongh  ail  original  lease  may  be  such  as  will  be  set  aside,  yet  the 
interest  of  an  under-lessee  will  be  supported,  where  such  uuder-lessee  has  given  a  fair  consideratioa 
and  bad  no  notice,  except  that  the  estate  was  a  charity  estate.  SeeAttomey'GeneralY,Backhowte^ 
17  Yes.  983.  [Where  the  under-lessee  has  given  no  fine,  and  pays  a  fair  rent,  it  may  be  perfectly  tiffOT 
to  support  the  under-lease,  and  to  direct  (as  is  done  in  such  cases,  see  case  last  cited,  and  see  AUot^ 
neff-General  v.  Griffith,  13  Yes.  665,)  that  the  under*lessee  shall  pay  his  rent  to  the  charity.  Rut  beyond 
this,  perhaps  it  would  not  he  prudent  to  support  under-leases  of  charity  lands,  with  notice  of  their 
being  such,  as  it  might  render  frauds  in  granting  original  leases  more  difficult  of  redress.] 

Having  pretty  fully  noticed  by  whom  leases  may  be  made,  it  may  be  proper  to  enquire  to  whom  they 
may  be  made.  They  may  be  made  to  all  persons,  being  natural-bom  subjeets,  who  are  of  full  age  and 
free  from  the  disabilities  of  coverture  or  insanity.  Leases  to  infants  are  not,  generally  speakings 
absolutely  void,  especially  where  they  have  the  semblance  of  a  benefit  to  the  infiuit,  but  <m\y  voidahie  ;i 
and  the  infant,  to  avoid  such  a  lease,  most  waive  it  before  the  first  rent  day  after  he  comes  of  age.. 
See  Bull.  Ni.  Pri.  177.  Kitsey*s  Mse,  Cro.  Jac.  S^ ;  and  see  Maul.  6c  Selw.  477.  Continnance  upon  Ine 
farm  after  he  came  of  age,  with  payment  of  the  rent,  wonld  deariy  amount  to  an  acceptance  and 
Goofirmation  of  the  lease. 

A  lease  to  a  fdme  covert  (unless  it  is  under  a  power  given  to  her  before  marriage  to  take  leases)  she 
naay  avoid  after  her  coverture  has  ceased,  anless  her  Iraitrand  should  dispose  of  it;  for  it  is  appre- 
liended  lie  would  have  the  same  right  to  dispose  of  such  a  lease  as  he  ■  has  to  dispose  of  a  lease  made 
to  his  wife  before  marriage :  or  he  might  disagree  to  it  and  avoid  it  if  he  pleased. 

With  reference  to  leases  to  infants,  ikme  coverts,  and  lunatics.  It  will  be  proper  to  notice  tlie  act  of 
the  llthGfo.  3.  c*  91,  which  authorities  lunatics,  or  their  guardians  or  committees,  and  also  infknts 
and  their  guardians,  and  f^me  coverts  or  any  person  on  their  behalf  to  make  surrenders,  nnder  the 
direction  of  the  Coort  of  ChoMfiery  or  Exek»ju£r,  of  leaseholds  for  lives  or  years,  in  order  to  obtain 
new  leases  of  the  premises  comprised  in  tlie  surrendered  lease ;  so  that  under  this  act  valid  leases  may 
be  made  to  infants,  feme  coverts,  and  persons  of  unsound  mind.  It  wonld  appear,  indeed,  that  aujr 
lease  to  a  person  of  unsound  mind  could  not  be  avoided  by  l^mae^^  on  the  ground  that  a  person  cannot^ 
as  it  is  termed,  stuUify  himnlf.  If,  however,  he  did  not  recover  a  sane  state  of  mind,  or  recovering Jt* 
did  not  do  any  act  agreeing  to  the  lease,  his  personal  representatives,  it  is  presumed,  might  avoid  it. 
See  Co.  Litt.  3  b.  So,  it  is  apprehended,  may  his  committee  (3  Yerp.  41S  and  678),  as  ma^  also  tlie] 
King  (as  to  leases  to  idiots)  auer  they  are  duly  found  to  be  idiots.    Co.  Lltt.  S47  a. 

It  has  before  been  incidentally  ohservi^d,  that  an  alien  fHend  may  take  a  house  for  his  own  habita^ 
tioiu  So  an  alien  merchant,  whose  country  is  at  peace  with  our  own,  may  take  a  lease  of  a  house 
for  the  purpose  of  trade  or  commerce.  PiUoinion  v.  Peach,  t  Show.  135.  Rex  v.  EaMthourne,  4  East« 
T*  11. 1013.  But  leases  to  aliens  of  lands  or  hereditaments  for  agricultural  purposes,  without  the' 
licence  of  the  crown,  cannot  be  sustained  against  the  crown,  which  would  be  entitled  to  such  leases 
iq>on  office  found.  They  would,  however,  be  good  against  the  lessor.  In  the  case  of  aliens  who  are 
artificers  or  handicraftsmen,  the  act  of  the  32  Hen,  8.  c.  16.  s.  13.  makes  void  leases  tp  them  of  any 
dwelling-house  or  shop.  It  has  been  held,  however,  that  if  an  alien  artificer  occupies  a  house  nnder 
a  mere  agreement,  and  not  under  an  actual  lease,  that  an  action  for  use  and  occupation  will  lie 
against^  him  notwithstanding  the  act  of  Hen*  8.  See  1  Sannd.  8.  note  1.  Leases  taken  by  aliens  after 
naturalization,  are  clearly  good ;  and  naturalisation  makes  good  those  Tpreviottsiy  taken  which  the 
crown  had  not  possessed  itself  of.  The  same  may  be  observed  respecting  leases  granted  to  denizens 
aAer  denization ;  and  also  respecting  snch  as  are  granted  befpre  denization,  where  the  letters  of  deni- 
sation  eontain  a  confirmatioa  of  fiirmer  purchases. 

Though  corporations,  both  spiritual  and  lay,  have  the  power  of  acquiring  real  property,  yet  they 
cannot  now  do  so  without  a  licence  in  mortmain,  [see  the  act  7  Ji;  8  IV,  3.  e.  37,  relative  to  licehstw 
10  mortmain] ;  therefore,  without  snch  a  licence,  no  spiritual  or  lay  corporation  can  take  a  lease  bt? 

real 
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f;riint(t).  Also  leases  for  yean  maj  be  made  of  any  goods 
or  chattels  (t*).    See  for  tliis,  Grant ^  numb.  4. 

A  mah  seised  of  an  estate  in  fee-simple  in  his  own  right  Ccr.if.  f.44. 
of  any  lands  or  tenements,  may  by  deed  or  writing  in  the  Plow.  5f4. 
conntry,  or  without  writing  by  word  of  month  (A),  make 
a  lease  of  it  for  what  lives  or  years  he  will.  And  he 
that  is  seised  of  an  estate  in  tail  of  any  lands  or  tenements, 
may  make  any  lease  out  of  it  for  his  own  life,  hut  not 
longer ;  unless  it  be  by  fine  (/)  or  recojrery,  or  it  be  such 
a  lease  as  is  warranted  by  the  statute  of  32  H.  8.  (whereof 
see  more  infra).  And  he  that  is  seised  of  lands  or  tene- 
ments of  any  estate  for  his  own  or  another's  life,  may 
make  what  lease  for  years  he  will  of  it,  and  it  will  be  good 
as  long  as  the  lease  for  life  doth  last.  And  he  that  is 
possessed  of  lands  or  tenements  for  years  may  make  a 
tease  of  it  for  all  (m)  or  part  of  the  years,  and  these  are 
good  leases  (n).  The  tenants  for  life  or  years  may  also 
assign  over  all  their  estates  if  they  please  (o)«  And  if 
such  tenants  make  leases  for  longer  time,  as  if  lessee 
for  years  make  a  lease  for  life ;  it  seems  by  this  the 
land  will  pass  for  life,  if  the  term  of  years  last  so  Jong. 
But  if  he  give  livery  of  seisin  upon  it  (as  he  must  to 


ml  property.  By  tlic  act  of  the  Si  Htn.  8.  c.  13,  spiritnal  penont  were  restruned  from  taking  leaMr% 
«f  lauds;  but  by  an  act  of  the  67  Ge;  S.  c.  99.  this  act,  and  alio  certain  other  act*,  are  repealed,  and 
fpiritnal  persons  authorised  to  take  leasee  for  Uves,  years,  or  at  will,  of  any  tamds,  (for  •rcapaHtii  &f 
themselves)  not  exceeding  eighty  acres ;  but  if  they  take  a  greater  quantity  (without  the  bishop's  cob- 
sent),  they  are  liable  to  a  penalty  of  forty  shilling  an  acre,  for  every  acre  above  eiglity. 

(t)  Though  incorporeal  hereditaments,  as  tithes,  commons,  advowsons,  fiurs,  markets,  &r.  aie 
demiseablc,  yet  rent,  technicaUy  speaking,  cannot,  in  a  lease  by  a  subject  *,  be  reserved  out  of  ineor* 
porcal  hereditaments,  except  on  a  lease  of  a  remainder  or  reversion  in  a  corporeal  hereditament.  See 
Gilbert  on  Kents,  24.  An  action  of  debt,  however,  for  rent  in  arrear,  may  be  maintained  on  a  lease 
granted  by  lay  persons  of  such  hereditaments ;  (see  Bar.  Abr.  tit.  Leases(A),  and  Bro.  tit.  Leases,  1 10.) 
and  the  act  of  the  .5  Gea.  3.  e.  17,  authorises  ecclesiastiGal  persons  to  grant  IMses  for  three  lives  or 
twenty-one  years,  of  tithes  and  all  other  incorporeal  hereditaments,  and  to  maintain  an  action  of  debt 
for  the  rent,  if  in  arrear. 

(t*)  With  respect  to  leases  of  personal  chattels,  as  a  stock  of  sheep  on  a  fhrm,  or  fixtnret  in  a  bonne, 
Ac. ;  as  the  lease  is  a  lease  of  the  specific  sheep  or  fixtures  in  exutence  at  the  time  of  making  it^  and  aa 
the  identical  »heep  are  not  even  expected  to  be  in  existence  at  the  end  of  the  lease,  and  as  the  fixturra 
may  possibly  be  lost  or  destroyed  during  the  lease,  the  lessee  ought  always  to  covenant  with  the  lesaor 
to  leave  other  sheep  equal  in  number  and  quality  at  the  end  of  the  term,  or  to  leave  the  same  or  other 
fixtures  equally  good,  making  allowance  for  reasonable  use  and  wear  In  the  mean  time.  It  nay  be 
proper  to  observe  too,  that  sheep,  or  otlier  chattels,  specifically  demised,  cannot  be  distrained  by  the 
]c5sor  for  rent.  See  Reade  v.  Lance,  Dyer,  21S.  Bro.  tit.  Leases,  29.  The  offspring,  however,  of 
sheep,  or  other  live  stock,  may  clearly  be  distrained,  such  offspring  being  the  absolute  property  of  tbe 
lessee.  If  sheep,  or  other  live  stock,  belonging  to  a  farm,  and  demised  with  it,  should  all  die,  or  any 
material  part  of  them,  the  rent  would  be  apportioned.  See  Bro.  Apportionment,  7.  9.  If,  however, 
the  loss  was  occasioned  by  negligence  or  want  of  skill  in  the  lessee,  there,  it  is  conceived,  tbt  rent 
would  not  be  apportioned. 

There  are  certain  ofiices  (or  public  official  sitnations)  which  may  be  leased ;  yet  as  flneh  leases  are 
of  rare  occurrence,  the  Editor,  instead  of  leiigtliening  the  note  by  any  particular  notice  of  the  sub- 
ject, conceives  it  may  be  suflicient  to  refer,  for  further  information  upon  it,  to  those  works  whick 
treat  more  copiously  of  leases ; — as  Mr,  IVoo^aWs  Ijaw  of  Landlord  and  Tenant,  and  Mr.  ChamUni^ 
very  useful  Treatise  on  Leases. 

(k)  See  snpra,  page  267,  note  (d). 

(0  Aud  if  it  is  made  by  fine,  the  fine  will  not  give  it  validity  against  the  issue  in  tail  unless 
it  is  levied  with  proclamations  according  to  the  statute;  nor  will  the  fine  give  validity  to  the  lease 
as  against  remainder-men  or  the  reversioner,  even  though  it  should  be  levied  with  proclamations,  ex- 
cept where  they  suffer  themselves  to  be  barred  by  non-claim. 

(m)  A  lease  for  the  whole  of  the  term  would  amount  to  an  assignment.  See  supra,  page  266,  note  (a). 

(h)  iSupposinj;  him  not  to  be  restrained  from  underletting. 

(o)  That  is,  if  the  parties  are  not  restrained  from  assigning. 

*  But  the  king  may  reserve  a  rent  on  a  lease  of  incorporeal  hereditaments  ;  the  reason  of  vrliich  is, 
that  he  can  distrain  on  all  the  lands,  of  the  lessee.    See  Co.  Lit.  47  a.  note(l);  and  see  ^eisracy- 

iumtal  V.  Mayw  of  Coventry ,  1  P.  Wms,  306. 
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make  the  lease  for  life  good)  tbis  is  a  forfeiture  of  the 
estate  for  years. 

If  an  infant  be  seised  of  land  in  fee-simple,  and  he 
make  a  lease  for  years  of  it  rendering  no  rent ;  this  lease 
is  void  (p).  Bat  if  there  be  a  rent  reserved  upon  the  lease, 
then  the  lease  is  bnt  voidable,  and  may,  by  the  accept-  Acceptance, 
ance  of  the  rent  by  the  infant  after  his  full  age,  be  maide 
good. 

Joint-tenajits,  tenants  in  common,  and  parceners,  may  Joint-tenants, 
make  leases  for  life  or  years  of  their  own  parts  and  par- 
parties  at  their  pleasures,  and  these  leases  will  bind'  weir 
companions.  And  one  coparcener,  'or  tenant  in  common, 
may  make  a  lease  of  hi#  part  to  his  companion  if  he  will  (9). 
If  a  feoffment  be  made  upon  condition,  and  before  the 
time  of  performance  of  the  condition,  the  feoffor  and 
feoffee  do  join  to  make  a  lease  for  life  or  years  of  the 
land ;  this  is  a  good  lease. 

*  A  man  that  hath  an  estate  in  land  to  him  and  his  wife, 
and  his  heirs,  may  make  what  lease  he  will  of  the  land, 
and  this  will  be  good  against  all  men  bat  his  wife  only,  and 
that  for  her  time  (r). 

If  there  be  lessor  in  fee,  and  lessee  for  ten  years ;  in 
this  case,  they  two  may  join  together  and  make  a  lease  for 
lives,  or  for  any  term  of  years;  and  this  is  good  (<)• 

A  disseisee  cannot  make  a  lease  of  that  land  whereof  he 
is  disseised,  until  he  make  his  entry,  or  recover  the  posses- 
sion of  the  land  again.  So  neither  can  a  woman  that  hath 
recovered  the  third  part  of  her  husband's  land  in  a  writ  of 
dower,  make  any  lease  of  it  before  she  be  in  possession 
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>)  See  svpra,  page  tS68,  note  (h),  on  tiie  subject  of  leases  by  infants. 

[q\  By  binding  their  companions,  is  to  be  understood,  it  is  conceived,  that  if  the  lessor,  who  was 
a  joint-tenant,  &c.  sbonld  die,  the  lease  wonld  be  good  against  the  surviving  joint-tenant,  Sic.  If 
joint-tenants  join  in  a  lease,  this  shall  be  but  one  lease ;  for  they  have  but  one  freehold ; — but  if 
tenants  in  common  join  In  a  lease,  it  shall  be  several  leases  of  their  several  interests,  t  Roll.  Abr.  64* 
Com.  DIs.  Estates,  (G.  6.)  See  more  amply  in  Bac.  Abr,  Leases,  (I.  5.)  A  joint  tenant  may  grant 
a  lease  of  his  own  share,  to  commence  even  after  his  death.  See  Bac.  Abr.  tit.  Lease,  (1. 5.);  and 
Harbm  v.  Bartmt^  Moore,  395* 

Though  one  joint-tenant,  tenant  in  common,  &c.  cannot  lease  the  slmre  of  his  companion,  so  as  l» 
bind  his  companion ;  (fVhUlock  v.  Horton^  Cro.  Jac  91.)  vet  if  one  joint-tenant,  &c.  should  make  a 
ksaae  of  the  whole  estate,  and  before  the  end  of  the  term  his  companion's  share  shoald  come  to  him  by 
aarvivorship  or  otherwise,  if  the  lease  was  made  by  indenture,  it  would  operate  by  estoppel  and 
become  good  for  the  companion's  share;  and  If  it  was  not  by  indenture,  a  Court  of  Equity,  it  is 
presumed,  wonld  compel  the  surviving  joint-tenant,  &c.  to  make  a  valid  demise  during  the  remainder 
of  the  term. 

If  one  joint-tenant  grants  a  lease  for  years  of  his  share,  reserving  rent,  and  dies  in  the  life-time  of 
his  companion  without  severing  the  joint-tenancy,  (the  lease  itself  not  being  a  severance,  esccpl 
during  the  term,)  it  is  held  that  the  rent  is  determined,  and  neither  belongs  to  the  surviving  joint- 
tenant  or  to  the  heir  of  the  one  deceased.  See  Bac.  Abr.  tit.  Joint-Tenants,  (I.  S.)  But,  perhaps, 
this  doctrine  is  not  to  be  understood  of  cases  where  the  rent  is  reserved  generaUiff  without  saying  to 
whom ;  for  where  it  is  so  reserved,  there,  it  is  conceived,  the  rent  would  be  incident  to  the  reversion, 
and  wonld  belong  to  the  surviving  joint-tenant  to  whom  such  reversion  hud  survived;  and  if  the  tent 
is  reserved  to  the  deceased  joint-tenant,  lus  heirs  and  assigns^  or  to  him,  his  executors,  adminlstratora 
asid  assigns,  and  the  lessee  covenants  wiUi  the  lessor,  his  heirs  or  assigns,  or  with  him,  his  execntDrs, 
administrators  and  assigns,  for  the  payment  of  the  rent,  mi^^t  not  the  heirs  or  executors  maintain 
an  action  on  the  covenant  and  recover  the  rent  ? 

(r)  It  is  only  where  the  husband  and  wife  were  joln^tenants  for  life  by  Mtiretin  that  the  lease 
would  be  bad  in  toto  as  a^inst  the  wife ;  for  if  there  were  m»te<tes  between  them,  the  lease  would  be 

good  as  against  the  surviving  wife  for  one  moiety.     See  supra,  page  ill,  note  (t),  on.  the  sulject  of 
usband  and  wife  being  seis^  by  entiretieiM 

($)  And  in  sncb  a  case  the  lease  must  be  pleaded  as  the  lease  of  the  person  seised  In  fee,  and  the 
surrender  of  the  person  seised  for  ten  yean,  unless  such  lease  was  for  a  shorter  period  than  the  re- 
mainder of  the  ten  years ;  in  which  case,  it  is  conceived,  it  must  be  considered  as  the  lease  of  the 
person  possessed  for  ten  years,  and  the  confirmatioA  of  the  person  seised  in  feor 
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hjextcx^on.     And  yet  if  a  lease  be  made  to  vie  tor  Co.raperIiL 
jears,  I  may  make  a  lease  of  part,  or  an  assignment  of  ^^ 
all  the  term»  before  I  h^re  made  my  entry  into  tbe  land 
demised  (0-    So  if  the  father  die,  and  the  son  make  a  Plow.  i»r. 
lease  to  a  stranger  of  the  land  descended  to  hiifi  before  ^^* 
his  entry;  this  a  good  lease:  bnt  if  a  strafiger  had  en- 
tered and  abated  into  the  land,  and  then  tbe  son  had 
made  tbe  lease,  contra  («). 
Bf  ipeciil  In  some  cases  also  such  persoiis  lis  are  not  seised  in  Co.  5.  i». 

r"*  to  toT"*"   *^-"™P*«»  &<5.  nor  able  to  dcrire  such  estates  for  Ufe  or  ^«^  ^''• 
JJJJJ^       *      years  out  of  their  own  estates,  may  lawfully  notwith-  3^  ^q^  j[  j^^r. 

standing  make  such  leases  for  life,    &c.    And  this  is  Seeinleues 
sometimes   by  some  special  act  of  parliapient  enabling  nmde  by  le- 
them  so  to  do.    And  hence  it  is  also  that  a  tenant  in  ^^"  ^^ 
tail  may  make  leases  for  three  lives  or  twenty-one  years. 
And  sometimes  it  is  by  some  special  power  or  authority 
*  that  is  given  or  reserved  by  and  to  the  party  himself^ 

that  bad  the  fee-simple  in  him,  or  given  to  some  other  to 
do  it  in  his  name ;  and  leases  thus  made,  maybe  good. 
And  therefore  if  any  act  of  parliament  enable  a  tenant  in 
tail  (a:),  or  a  tenant  for  life,  to  make  leases  for  three  lives, 
or  twenty-one  years;  leases  that  are  s6  made  in  pursuit  of 
that  auUiority,  are  good.  And  if  a  man  be  seised  oT 
land  in  fee,  and  convey  it  to  the  use  of  himself  for  life, 
or  in  tail,  with  divers  remainders  over,  with  a  proviso 
that  it  shall  be  lawful  for  him,  or  any  such  tenant  in  tail, 
to  make  leases  for  twenty-one  years;  in  this  case  he,  or 
they,  may  make  such  leases,  and  they  i^iU  be  good. 
But  in  both  these  cases  care  must  be  had  to  pursue  the 
authority  strictly,  t.  e.  that  the  leases  made  be  according 
to  the  power  and  direction  given  by  the  ^statute  or  pro- 
viso; for  if  it  differ  and  vary  ever  so  little  from  the  sense 
and  meaning  of  the  same,  the  lease  will  not  be  good. 
And  therefore  in  the  case  before'  of  a  power  to  make 
leases  for  twenty-one  years,  if  the  party  make  more 
leases  for  twenty-one  years  at  one  time  than  one,  they 
are  all  void  but  the  6rst;  because  it  is  against  the  intent 
of  the  parties,  though  it  be  not  against  the  words.  And 
so  if  the  power  be  to  make  leases  for  three  lives ;  he  can- 
not by  this  make  a  lease  for  ninety-nine  years  if  three 
lives  so  long  live.  But  if  the  power  be  thus,  provided, 
*P.270.  &c.  that  he  may  make  any  lease  in  *  possession  or  re- 
version, so  as  it  doth  not  exceed  the  number  of  three 
lives  or  twenty-one  years;  in  this  case  a  lease  maybe 
made  for  ninety-nine  years  if  three  lives  live  so  long(tf). 
But  where  uses  are  raised  by  way  of  covenant,  and  in  the 
4/eied  there  is  a  proviso,  that  the  covenantor  for  divers 
good  considerations  may  make  leases  for  years;  in  this. 
4)ase,  this  power  is  void,  and  therefore  no  lease  can  be 
Avermeat.        made  hereupon:  neither  will  any  averment. help  in  this 

!t)  Soo  snpra,  page  t67,  note  (e),  on  the  salyect  of  an  inieresae  Urmini, 
u)  A  perton  disaeiaed  can  make  no  estate  or  interest  at  law,  till  he  has  revented  the  estate«— aH  W 
can  do,  at  law,  is  to  release  to  the  disseisor.    Bnt  an  agreement  entered  into  for  a  valuable  csa* 
stderation,  wonid,  it  is  conceived,  be  enforced  in  equity  when  he  bad  revested  the  estate. 
(«)  See  iii^a,  page  c77,  on  leases  by  tenants  in  tall,  nnder  the  act  of  the  $9  Hmu  8.  c.  29. 
iy)  See  contra  Wkithflf$  case.  SReb.  70(a),  and  2  Strange,  992;  and  see  also  Rm  v.  Piriftfls, 
»0  fiasfs  T.  R.  158, 

esse 
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•Mt  (a).    And  if  a  mw  liar^  *  letter  of  tttornej,  or  « .  f^  respect 

-'    ^  other  «f  th6  manner 

of  the  agree- 
ment, and  the 
words  whereby  the  same  it  set  down :  and  what  words  will  make  an  estate 
for  life  or  years. 


(«)  Though  a  lease  made  nnder  a  general  power  to  grant  leases  contained  in  a  covenant  to  stand 
seised  cannot  be  sostaioedy  even  if  made  lo  a  person  who  is  of- the  covenantor's  blood,  (see  MUdmay't 
etue,  1  Rep.  175.  Crou  v.  FaiuierdUch^  Cro.  Jac.  180.  Lady  Daere  v.  Hazeh  1  Keb.  S4.  BayncB  v. 
MaoHf  Raym,  247.),  yet  under  a  epecial  power  to  grant  a  leas^  to  a  person  named  in  the  deed  and  who 
if  of  the  covenantor's  blood,  there  perhaps,  the  lease  may  be  good.  See  Mildmay^e  case^  l  Rep.  176. 
aoA  GoodtUle  v.  Petip,  Stra.  9S4.  Under  a  general  power  to  lease  contained  in  a  bargain  or  sale,  a 
lease  cannot  be  granted  ;  though  nnder  ^  epeeial  power  one  may  be  granted  to  a  person  from  whom  a 
valuable  consideration  moved  at  the  time  of  the  execution  of  the  bargain  and  sale.  See  Roll.  Abr.  786. 
(MX  Moore  547.  The  subject  of  leases  under  powers  contained  in  family  settlements  and  wills, 
being  a  very  important  one,  it  may  be  desirable  to  enter  pretty  fully  into  the  consideration  of  it. 

In  the  first  place  it  may  be  observed,  that  although  in  making  leases  nnder  powers  contained  la 
settlements  and  wills,  all  the  requisites  of  the  power  should  be  strictly  attended  to,  otherwise,  at  law, 
the  lease  will  be  void,  at  least  against  the  remainder-man ;  yet  in  certain  cases  and  under  certain  ctr* 
cunutances  their  non-observance  will  be  aided  in  equity ;  or  in  other  words,  the  lease  will  be  consi- 
dered nsgood  in  equity.  Thus,  if  the  power  requires  the  lease  to  be  nnder  seal,  and  a  seal  is  wanting; 
or  to  be  attested  by  two  witnesses,  and  there  is  only  one  ;  or  in  short,  wherever  there  is  any  defect  in 
the  mere  formal  or  ceremonial  part  of  the  exercise  of  the  power,  there  equity  will  aid  tlie  defective 
execution  and  support  tlie  lease,  as  well  agaiust  the  remainder-man  as  against  the  party  making  it  ;-^ 
as  against  the  latter  indeed,  it  probably  is  generally  good  as  a  lease  derived  out  of  his  interest. 
To  supj^ort  however  a  lease  nnder  a  power,  defectively  executed,  as  against  the  remainder-man,  th« 
lessee,  it  would  appear,  must  be  a  person  who  can  be  considered  in  the  light  of  a  purchaser  for  a 
valuable  consideration, — as  by  paying  a  fine,  where  the  power  authorizes  a  fine  to  be  taken,  or  by  lay- 
ing out  money  in  improvements.  See  Anon,  t  Freem.  2S4.  and  see  Shanaon  v.  Bradti¥eet,  l  Sch.  6e. 
Lef.52.« 

It  may  be  proper  to  notice,  that  where  a  leasing  power  is  defeciively  executed  in  the  formal  or 
ceremonial  part  of  it,  there  is  no  doiibt  but  equity  would  compel  the  party  who  defectively  executes  it 
to  execute  it  properly.  See  Shaimon  v.  Bradetreet,  1  Sch.  6i  Lef.  59.  And  it  is  conceived,  that  where 
a  Court  of  equitv  would  support  a  defectively  executed  lease  against  the  remainder-man,  that  there  at 
would  compel  nim  to  execute  a  fresh  lease,  so  as  to  give  Uie  lessee  a  lease  valid  at  law,  so  fkv 
as  he  (the  remainder-man)  bad  it  in  his  power  to  grant  such  a  lease.  9ee  StUee  v.  Cowper^  3  Atk.  69^. 
Bat  though  equity  will  aid  a  defect  in  the  exercise  of  the  formal  or  ceremonial  part  of  a  leasing  power, 
yet  where  there  is  a  defect  iu  the  exercise  of  the  power  in  any  essential  part,-^as  in  not  reserving 
the  best  rent  where  the  power  requires  the  best  to  be  reserved ;  or  by  granting  the  lease  .in  reversioQ 
where  the  power  only  authorizes  leases  in  possession  ;  or  by  omitting  to  insert  in  the  lease  proper  and 
osnal  covenants,  where  the  power  requires  them  to  be  hiserted,  (or  as  would  appear,  even  where  the 
power  does  not  expressly  require  it ;)  in  such  cases  as  these,  equity,  generally  speaking,  grants  no 
ssststance ;  at  least  not  as  against  the|  remainder-man,  unless  there  should  be  something  on  his 
part  which  affords  a  ground  on  which  to  rest  the  interposition  of  equity->-as  fraud  for  instance. 
Thus,  in  the  ease  of  Stilee  v.  Cowper,  5  Atk.  S99.  (and  see  l  Sch.  &  Lef.  73.)  where  a  tenant  for  lif& 
{raated  a  building  lease  under  a  power  contained  in  a  private  act  of  parliament,  but  the  lease  did  nor 
contain  the  prooer  covenants  on  the  part  of  the  lessee,  in  consequence  of  which  it  was  bad  at  law  ; 
but  the  remainder-i^an  having  suffered  the  lessee  to  lay  out  money  in  improvements  after  he  (the  re- 
mainder-man) came  into  possession  of  the  property  and  after  he  had  notice  that  the  lease  was  bad, 
Lrf>rd  Hardwicke  compelled  him  to  grant  a  new  one.  So  long  acouiescence  in  a  lease  by  the  remain- 
ler-man  after  he  knew  it  to  be  bad,  might  be  a  ground  for  enforcing  it  against  him.  &ee  Lord  ii#- 
UtdaU'B  opinion.  Shannon  v.  Bradttreei,  1  Sch.  &  Lef.  7S. 

Comieeted  with  the  snoject  of  aiding  the  defective  execution  of  leasing  powers,  it  may  be  proper 
o  enquire,  whether  equity  will  enforce  a  contract  for  a  lease  entered  into  by  a  ,>erBon  having  a 
lower  of  leasing.  As  against  the  person  entering  into  the  contract,  it  is  perfectly  clear  that  equity 
rill  enforce  the  performance  of  it,  provided  it  is  a  contract  to  grant  euch  a  lease  at  the  power  toarraiUe^ 
ind  provided  the  contract  ilself  is  each  a  one  n&  n.  Court  of  Equity  can  enforce.  And  even  if  it 
s  a  contract  to  grant  a  lease  such  as  the  power  does  not  strictly  warrant,  yet  in  some  cases,  equity. 


*  Thoagh  perhaps  it  cannot  be  considered  as  settled,  that  a  lessee  at  rack  rent  and  who  has  noi 
lid  ont  money  in  improvements  is  to  be  looked  upon  as  a  purchaser  for  a  valuable  consideration, 
Ibongh  in  the  case  of  GoodHgkt  v.  Jlfoses,  Blackst.4029.  the  Court  spoke  of  a  lessee  at  rack-rent, 
i  a  purchaser  for  a  valuable  consideration,]  yet  as  Courts  of  equity  protect  lessees  at  rack-rent 
lainst  those  claiming  under  prior  voluntary  settlements,  and  as  they  enforce  agreements  for 
laaes  at  rack-rent  although  there  has  been  no  expenditure  by  the  lessee ;  and,  consequently,  as  in 
lese  instances  they  evidently  consider  such  a  lessee  as  something  more  than  a  mere  naked  volunteer, 
lere  appears  to  be  great  reason  to  contend  that  the  defective  execution  of  a  leasing  power  woui«l 
I  aided  in  favor  of  a  lessee  at  rack-rent. 

G  C 

It 
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it  U  conceived,  will  execute  the  eontniet  cfpn$    u  If  tiie  power  MtlMMiied  %  leeie  lor  twesly-cee 
jemra,  and  the  agreement  was  to  grant  one  for  thirty ;  in  siidi  a  case  as  tlais,  n  lease  for  tweBty-eae 
it  is  presumed  wonld  be  enforced :  see  Campbdl  ▼.  LeocJb,  Amb.  740.    And  where  the  power  is  to 
grant  leases  in  posseaaumf  the  clrcnmstance  of  the  agreement  stipnlating  to  grant  one  commendag 
on  a  future  day,  will  be  no  objection  to  a  specific  perfonnan^e  of  the  agreement  as  against  the 
party  entering  into  it,  provided  he  lives  till  the  day  appointed  for  the  commencement  of  tin 
lease.    See  SuMnon  v.  Bradatreeiy  1  Sch«  &  Lef.  5X.    Ir  indeed  the  agreement  was  ex|ireBBly  to 
grant  a  lease  in  reversion,  there  it  is  conceived  it  could  not  be  enforced ;  as  to  enforce  sndi  aa 
agreement  would  be  compellhig  the  party  to  grant  a  lease  which  the  power  did  not  antiiorize,  and 
which  would  not  be  binding  upon  the  remainder-man ;  and  the  Court  by  enforeinc  such  a  lease 
might  be  subjecting  the  remainder-man  to  litigation  and  expence  in  order  to  get  rid  of  it.    See  Hsr- 
mett  V.  Yieidntg,  t  Sch.  Sc  Lef.  549.    But  though  this  appears  to  be  a  very  satisfactory  reason  for 
refusing  to  enforce  a  specific  performance  in  teio  of  an  agreement  to  grant  a  lease,  where  the  lease 
Itself,  if  cranted,  could  not  be  maintained  against  the  remainder-man,  yet  as  against  the  paitf 
entering  into   the  agreement  there  is  perhn>s  no  good  reason  why  it  diould  not  be  enforced  so 
far  as  it  affected  his  own  interest:  as  if,  if  it  was  entered  Into  by  a  tenant  for  life,  be  dionld  be 
compelled  to  grant  a  lease  in  conformity  with  the  agreement,  hut  detendmable  aooa  his  death:  [bst 
see  (yRourke'9*  Pereioal,  S  Ball  Sc  Bea.  58,  in  which  the  Lord  Chancellor  seemed  to  be  of  acoDtiary 
opinion.]  With  respect  to  enforcing  contracts  for  leases  under  powers,  it  might  perhaps  l>e  laid  down 
generally,  that  as  agmmt  the  partv  entering  into  the  eontraety  it  should  be  enforced  m  Mo,  pnmded 
the  lease  agreed  to  be  made  is  such  as  is  folly  authorised  by  the  power ;  but  where  it  is  nai  antfaoraed 
by  the  power,  that  there  the  contract  should  either  be  enforced  pro  tanto,  (as  by  maUns  the  lease  de< 
terminable  upon  the  death  of  the  party  entering  into  the  agreement,)  or  should  be  enforced  ey  prec, 
—as  where  the  agreement  is  for  grantlDg  a  longer  term  than  the  power  warrams,  there  it  should 
be  enforced  for  such  a  term  as  the  power  does  warrant.    Where  tiie  donee  of  a  leasing  power  exe- 
cutes the  power,  and  covenants  in  the  lease  (as  is  sometime  done)  to  grant  a  future  lease,  there  appears 
to  be  reason  to  thhik  that  such  a  covetmnt  might  be  enforced  against  the  covenantor  in  eveiy  case  in 
which  a  contract  or  agreement  to  the  same  effect  would  be  enforced ;— such  covenant  fai  fact,  being 
neither  more  or  less  than  a  contract  or  agreement.    In  the  above  noticed  case  Jiowever,  of  Harnett  v. 
Yietdingy  (t  Sch.  &,  Lef:  549.  and  see  Doe  v.  Beffisoa,  IS  East,  305.),  Lord  RedeedaSe  refused  to 
enforce  a  covenant,  (contained  in  a  lease  at  rack-rent,)  to  grant  a  further  lease  for  twenty-one  yean 
at  any  time  during  the  covenantor's  life;  and  his  Lordship's  reason  appears  to  have  been,  tint  he  cob> 
Sidered  the  covenant  as  amounting  to  an  agreement  to  grant  such  further  lease  (thoogh  not  so 
expressed)  at  the  old  rent ;  and  tliat  as  it  pould  not  be  known,  at  the  time  of  entering  into  the  cove- 
nant, that  the  old  rent  would  be  a/uU  rent,  the  covenant  was  to  be  regarded  as  a  fraud  upoa  the 
power,  and  be  therefore  refused  to  enforce  it«    It  might  however  be  worth  consideration,  whether  it 
might  not  in  such  a  case  be  referred  to  the  Master  to  ascertain  whether  the  old  rent  wonld  be  a  6ir 
rent  under  the  new  lease,  and  if  it  vras  found  that  it  would,  then  perhaps  there  could  be  no  good  res- 
son  why  a  performance  of  the  covenant  should  not  be  enforced ;  *  and  e^en  if  the  old  rent  should  net 
be  a  fair  one  under  the  new  lease,  still,  it  is  conceived,  the  perfomiance  of  the  covenant  mi^t 
be  enforced  so  far  as  to  compel  the  covenantor  to  grant  a  lease  aeterminable  upon  his  own  death. 

Whether  agreemente  for  leases  entered  into  by  the  donee  of  the  power,  ..will  be  enforced 
against  the  rMiatiitfer-fmm  is  a  point  it  may  be  proper  to  enquire  into.  In  the  above  noticed  case  sf 
mannon  v.  Bradetreety  (1  Sch.  6t  Lef.  52)  Lord  Redeadale  considered  an  agreement  for  a  lease  enteicd 
into  bv  the  donee  of  a  leasing  power,  in  the  light  of  a  defective  execution  of  the  power,  and  hcU 
that  the  remainder-man  was  bound  by  the  contract.  On  the  authority  therefore  of  this  case,  and 
of  Hhat  was  said  by  the  Master  of  tlie  Rolls  iu  the  case  of  Bhre  v.  Sntton^  3  Meriv.  947,  perhaps  the 
broad  rule  may  be  laid  down,— that  wherever  the  donee  of  the  power  enters  into  a  clear,  explicit, 
agreement  for  a  lease,  that  there  the  agreement  will  be  binding  upon  the  remainder-man ;  st 
least  where  it  was  an  agreement  in  writing.  But  where  a  parol  agreement  is  entered  into  by  the 
donee  of  the  power,  there  it  is  apprehended,  the  remainderman  would  not  be  bound,  unless  he  did 
something  which  afforded  a  ground  for  the  interposition  of  equity — as  acquiescing  in  an  expesiditnt 
made  by  the  lessee  after  he  (Uie  remainder-man)  came  into  possession,  and  with  notice  of  the  lessee'^ 
title  being  defective :  see  SAannoa  v.  Bradstreet,  1  Sch.  /k  Lef.  7^.  and  see  Stila  v.  Cowper,  S  Alk. 
392,  and  Blore  v.  Sutton,  vb.  eup.  In  the  case  of  Shannon  v.  Bradstreet,  Lord  RedesdeJo  seemed  to 
consider,  that  long  acquiescence  in  the  lease  on  the  part  of  tiie  remainder-man  after  he  had  aooee 
of  its  being  bad  might  be  a  ground  for  enforcing  it  against  him. 

Having  considered  the  subject  of  enforcing  agreeinenta  for  leases  under  leasing  powers,  and  aks 
that  of  aiding  the  defective  execution  of  such  powers,  it  may  be  proper  to  briefly  advert  to  tie 
subject  of  the  excessive  execution  of  such  powers.  If  a  lease  under  a  power  is  granted  for  a  leaftf 
term  than  the  power  authorizes,  (which  is  an  excess  in  the  execution  of^the  nower)  the  lease  on  tbi> 
account  (though  it  may  in  all  other  respects  be  free  from  objection),  will  be  bad  at  law.  See  Ret  ^' 
Prideuuxj  10  East's  Rep.  158.  and  sec  Hardw.  398.  It  will  however  be  good  in  equity  to  ^ 
extent  or  the  term  authorized  by  the  power,  and  is  only  bad  for  the  excess.  CantpbeU  t. 
Amb.  740 ;  and  see  2  Ves.  644. 


^  This  however  conld  not  be  done  unless  the  old  rent  was  expressly  mentioned,  as  the  rent  at  vM 
the  new  lease  was  to  be  granted,  or  by  clear  inference  was  evidently  so  intended ;  for  where  an  egj** 
ment  for  a  lease  neither  mentions  the  rent,  or  the  means  of  ascertaining  it,  such  agreement,  as  we  dsl 
afterwards  see,  cannot  be  enforced. 
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It  is  only  liowevcr  where  an  mttempt  ia  nuule  to  mnt  an  achial  lease  for  a  longer  term  than  the 
power  aathoriaes  that  the  lease  is  void  at  law ;  for  if  a  lease  is  granted  for  a  term  which  the  power 
does  aothoriae  and  a  covenant  is  contained  in  the  lease  to  grant  a  further  term,  the  circumstance 
of  the  lease  contamtng  soch  a  covenant  (though  the  two  terms  exceed  the  term  allowed  by  the  power), 
will  not  at  all  affect  the  validity  of  the  lease  so  fur  as  lespecU  the  term  actually  granted.  See  Doe 
w^BetHmm,  ISEasfsRep.  S05.*  But  though  a  lease  under  a  pdwer,  cannot  be  sustained  either 
nt  law  or  in  eonity  for  a  Idnger  term  than  the  power  anthbrites,  yet  under  a  power  which  au- 
thorises leases  tor  any  term  not  exceeding  a  certain  period,  it  is  quite  clear  that  a  lease  may  be  granted 
for  a  shorter  term  than  the  period  allowed  by  the  power ;  and  if  the  language  of  the  power  is  to  lease 
for  a  certain  term^  (as  twenty-one  years,  but  not  saying  for  any  term  not  exceeding  twenty-one  years,) 
under  a  power  like  this,  a  lease  may  be  granted  for  a  shorter  period  than  twenty-one  years.  See 
Iskerwood  v.  Oidknow^  S  M.  &  S.  389. 

Unless  the  power  should  require  that  leases  granted  under  it,  should  be  for  a  term  abedlute,  a  pro- 
viso it  is  presumed  might  be  inserted  to  make  the  term  void,  or  for  the  lessor  to  re-enter  in  any 
case  he  might  think  fit  to  provide  for.  Such  a  proviso  might  be  assimilated,  it  is  conceived 
to  a  power  of  revocation,  which  it  is  presumed  might  clearly  be  inserted  in  a  lease  made  under  a 
power  which  does  not  require  an  absolute  and  irrevocable  term  to  be  granted.  Indeed  in  all  cases 
the  usual  power  of  re-endry  for  non-payment  oi  rent  and  non-performance  of  the  lessee's  covenants 
may  be  inserted,  or  nUher,  it  is  conceived,  must  be  insisted  ^  especially  where  the  power  requires 
that  the  lease  shall  contain  all  usual  covenants,  powers,  and  provisoes ;  and  even  where  the  power  is 
silent  upon  this  point,  it  would  seem  that  all  usual  covenants.  Sec,  must  be  inserted  in  leases  made 
under  .powers. 

It  may  be  proper  to  notice,  that  if  a  leasing  power  is  given  to  a  tenant  for  life  (withoni  adding  his 
assigns^  and  he  conveys  his  life  estate  to  another,  in  such  a  case  as  this,  the  power  it  is  conceived 
is  extinguished,  and  consequently  cannot  be  exercised  either  by  the  tenant  for  life  (Come  v.  Day, 
13  East's  Rep.  118.)  or  the  person  to  whom  he  has  conveyed  his  life  estate.  In  a  cas6  however,  where 
a  tenant  for  life  with  a  power  of  leasing  at  rack-rent  conveyed  away  his  life  estate  to  trustees  to 
secure  an  annuity  and  to  pay  the  surplus  of  the  rents  to  himself,  it  was  held  that  the  power  was  not 
extinguished  rthoogh  query  of  this),  but  that  the  tenant  for  life  might  still  exercise  It.  Rex  v.'fiuIAe- 
Itfy,  Dougl.  27d.  Where  a  leasing  power  is  expressly  given  to  a  tenant  for  life  and  Ms  assigns^  there  the 
assignee  of  the  life  estate  may  exercise  the  power.  SeeffM  v.fT/kt^^ld,  l  Ventr.  3S8.  and  l  Freeni.  476. 

Leasing  powers  in  family  settlements  and  wilUi  generally  require,  that, the  leases  shall  be  granted  for 
not  longer  than  a  certain  term  or  number  of  years  to  take  effect  in  possession  and  not  in  reversion  or 
h  "^9  ^  fninre  inierest.  It  has  already  been  incidentally  observed,  that  a  deviation  from  the  terms 
of  such  a  power  by  granting  a  lease  in  reversion,  or  to  commence  m  fnturo,  vrill  render  the  lease  bad 
at  law,  and  generally  speaking  in  equity  also  as  agahast  the  remainder-man :  And  even  where  such  a 
lease  is  for  a  short  term,  and  would  in  fact  expire  before  the  expiration  of  the  term  allowed  by  the 
power,  (as  if  the  power  allowed  a  lease  in  possession  for  twenty-one  years,  and  a  lease  should  be 
granted  for  ten  years  commencing  one  year  heoce,)  yet  this  being  a  lease  in  reversion,  or  commencing 
ia  futmroj  will  not  be  good.  See  Doe  v«  Calvert,  9  East's  Rep.  376.  And  if  a  reversionary  lease  is 
granted  to  a  present  lessee,  and  the  terms  of  years  in  the  old  and  the  new  leases  do  not  together  ex- 
ceed the  period  allowed  by  the  power,  still  the  new  lease,  being  a  reversionary  one,  will  not  be  good» 
See  Doe  v.  Ladp  Craven^  6Toml.  Bro.  P.  C.  157.  and  5T.  R.  570.  But  if  a  power  authoriies 
leases  in  possession  for  any  term  not  exceeding,  for  instance,  twenty-one  years,  and  a  lease  is  granted 
for  seven  years,  and  so  from  seven  years  to  seven  years,  till  the  expiration  of  twenty-one  years,  each 
future  period  of  seven  ^ears  is  not  a  reversionary  interest  for  so  many  years,  but  the  whole  is  to  be 
considered  as  constitutmg  one  period  of  twenty-one  years,  (see  Henmngs  v.  Brnbason^  1  Lev.  45.)  and 
the  lease  would  therefore  be  good.  Wherever  the  power  requires  that  leases  under  it  shall  be 
granted  so  as  to  take  effect  ta  possession  and  not  in  reversion  or  by  way  i^ffiUure  interest f  thongh  it  Lb  clear 
that  a  lease  in  such  a  case,  commencing  infuturo  is  not,  primik  famsy  good  either  at  law  or  in  equity,  at 
least  as  against  the  remainder-man,  yet  circamstances  might  exist,  (as  fraud  or  long  acquiescence 
in  the  lease  on  the  part  of  the  remainder-man  after  he  anew  it  to  be  void,)  as  grounds  on  which 
to  justify  the  interposition  of  equity  m  favor  of  the  lessee.  See  StUes  v.  Cowper^  3  Atk.  392.'  vid 
SkoMMon  V.  Bradsireetf  1  Sch.  Sc  Lef.  57. 

It  will  be  proper  to  observe,  that  it  is  not  merely  where  the  power  expresely  reouires  leases  under  it 
to  Jbe  aranted  ta  possssstoathat  leases  made  to  commence  infiOuro  are  bad,  for  if  a  leasing  power  autho* 
riies  the  granting  of  leases  gensraily,  without  expressly  saying  they  shall  be  made  to  take  effect  ta  pos' 
fstaiomf  yet  if  the  power  only  authorhECS  them  to  be  gran  ted  ^r  a  certain  term  or  number  qf  years,  there 
fteoerally  speaking,  thev  can  be  oaiy  granted  to  take  effect  ta  nossesstoa.  Bte  Countess  of  Sussex  r^ 
Wrstkf  Cro.  Elia.  5.  and  SOocombe  v.  Basckins,  Cro.  Jac.  318.  It,  indeed,  there  was  a  lease  in  being  at 
the  time  of  the  creation  of  such  a  power,  there  it  has  been  held,  that  a  lease  might  be  granted  to  com« 
■nenee  at  the  expiration  of  the  lease  whidi  was  in  being  when  the  power  was  created.  Marquess  qf  Nor- 
fikmnpisds  case^  Dy.  357.  and  see  1  Com.  Rep.  315.  A  contrary  doctrine  however,  (and  which,  it  is  con- 
weived  is  the  sounder  one)  was  laid  down  in  the  case  of  Belson  v.  Baynes,  Raym.  247.  llie  peculiar 
I  penning  indeed  of  the  power,  might  authortae  a  lease  in  reversion-^Thus,  where  the  language  of  the 
power  was  *^  so  as  there  be  not  in  any  part  of  the  premises  so  leased  at  any  one  time  a  greater  estate 


*  If  the  covenantor  lived  till  the  time  appointed  for  granting  such  ftnrther  term,  a  performance  of 
le  covenant  might  probably  be  enforced  against  him.  See  the  above  note,  where  it  treats  on  the 
ibject  of  enforcing  agreements  for  leases  under  powers. 

C  C  !i  than 
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tiMD  for  twcBtj-one  yesri,*'-«her«,  n  «h«  power  did  not  cxpretily  require  leasei  nder  it  to  be  gnami 
In  powession,  it  was  held  to  anthoriie  a  lease  in  reversion  for  a  term  which  with  the  exiathif  tain 
dia  not  exceed  tvienty-one  years  i  see  Covewhy  y.  Corenlry,  t  Com.  Rep.  513.  And  where  te  power 
does  not  expressly  require  leases  under  it  to  l>e  granted  in  possession,  end  the  lanfva^  of  the  power  is 
to  lease/or  any  term  ^yean  not  exceeding  a  certain  number  (ninety-nine  for  instance)  /rem  th£  wMag 
e/  tki  leaaey  under  snch  a  power  as  this  a  future  or  revenionaiT  lease  may  be  granted,  provided  tbe 
term  for  wliich  it  is  granted  does  not  exceed  ninety-nine  years  frvm  tlie  making  of  the  lease.  Bm* 
€Wrt  T.  PpUf  1  And.  279. 

Where  there  is  an  express  power  to  grant  leases  In  reversion,  H  will  hardly  be  neccmary  to  observe 
that  they  may  be  so  granted.  8  Rep.  69.  Where  a  power  is  given  to  grant  leases  in  reversioD,  a  kaie 
to  commence  after  the  determination  of  an  existing  lease  is  a  lease  within  the  true  meaning  of  the 
power.  Where,  however,  the  power  Is  to  grant  leases  for  Uses  in  reversion,  as  a  lease  under  snch  a 
power  can  only  be  granted  for  Uves  ta  esse,  (see  6  Mod.  S54.  578),  toch  a  lease  will,  strictly  speak- 
ing, be  rather  a  concurrent  lease  than  a  lease  In  reversion.  So  ihr,  indeed,  as  respects  the  conmeoce- 
ment  of  the  lease  in  point  of  beneficial  enjoyment,  it  may  certainly  be  considered  as  n  lease  in  re- 
version. As  a  power  to  grant  leases  in  reversion,  only  authorises,  it  is  conceived, leases,  made  to  coh- 
mence  after  the  determination  of  leases  in  existence  at  the  time  the  new  ones  are  gnmted,  a  lease 
merely  commencing  in  ftUuro^  without  reference  to  any  prior  existing  lease,  would  not  be  a  leaw 
within  the  tr^e  meaning  of  the  power. 

Under  a  power  to  grant  leases  in  reversion  as  well  as  In  possession,  it  is  hdd,  that  a  lease  in  pos- 
session and  anoUier  in  reversion  cannot  be  granted  of  the  same  land  at  the  sums  Hum.  See  t  n»- 
mas's  Co.  LItt.  436.  Though  qnery  of  tibis  ;  for  if  a  lease  can  be  granted  in  possession,  and  a  year 
afterwards,  for  instance,  another  can  be  granted  (as  it  is  conceived  it  may)  to  commence  after  the 
expiration  of  the  former  lease,  why  may  not  the  two  leases  be  granted  at  one  and  the  sanae  time?-« 
there  seems  to  be  nothing  either,  in  the  words  or  intent  of  the  power  to  prevent  it. 

Where  a  lease  is  granted  under  a  power  which  only  authorises  leases  ta  pswfsiioay  If  the  donee  ef 
each  a  power  grants  a  lease  cammeneing  but  a  single  day  after  the  granting  or  delivery  of  the  lease, 
it  is  as  much  a  lease  commencing  ta  fiUun  as  if  it  had  been  made  to  commence  a  hundred  years  after 
its  execution  or  delivery,  and  it  can  no  more  be  sustained  than  if  it  kad  been  made  to  coransence  c 
humlred  years  after.  And  if,  under  such  a  power,  a  lease  is  granted  as  to  part  of  the  lands  to  take  effect 
in  possession,  and  as  to  other  parts  to  take  effect  at  a  future  day,  if  the  whole  of  the  lands'are  granted 
at  one  entire  rent  the  lease  will  be  bad  as  to  the  whole.    See  Doe  v.  Cidtertf  %  East* s  Rep.  575. 

The  question  sometimes  arises,-— whether  a  lease  is  to  be  considered  as  a  lease  commencing  in  pos- 
session or  in  reversion.  Where  a  lease  is  granted,—*'  to  hold  from  the  making,"  or  ^  from  the  sealing 
and  delivery,*'  or  ^  from  henceforth,"  or  **from  the  date,"  or**  from  the  day  of  the  date,"  In  all  these 
cases  the  lease  may  be  considered  as  a  lease  commencing  in  possession,  proYided  there  la  no  prior 
estate  or  interest  in  existence.  See  Cteyton's  cose,  5  Ren.  1.  Uigkmm  v.  Cs2e,  f  Rol.  Abr.  5^,  pi.  1. 
Oibome  V.  RUUr,  Cro.  Jac.  135.  F^eemm  v.  fVett,  %  Wils.  165.  Pagk  v.  The  Duke  ef  Uede^  Cowp. 
714.  Hayter  v.  Aike^  3  Lev.  438.  And  where  the  lease  mentions  no  time  for  its  commencement.  It  is 
held  to  commence  from  its  delivery,  and  is  therefore  a  lease  commencing  in  possession.  Co.  Litt.  46  b. 
And  in  the  case  of  a  lease  for  lives  as  well  as  of  a  lease  for  years,  **  to  hold  from  the  dmg  of  the  date," 
is  a  lease  commencing  in  possession.  Hajfter  v.  Aehe^  1  Lord  Raym.  4th  ed.  84.  It  was  indeed  at  one 
time  held,  that  a  lease  to  commence  from  the  day  of  the  date  was  a  lease  commencing  ta  /itfure,  and 
consequently  bad  under  a  power  wliich  only  authorised  leases  in  possession.  The  case,  however,  of 
Pugh  V.  J%e  Duke  rf  Leeds,  (Cowp.  714.  and  see  Ex  paHe  Fallow,  5  T.  R.  2830  decided  that  aoch  a 
lease  is  a  lease  in  possession,  and  therefore  good.  However  it  is  usual  in  well-drawn  leases  under 
powers  to  lease  in  possession,  to  make  them  commence  frpm  the  day  next  brfore  the  day  ^  tha  4ate; 
as  this  prevents  all  possibility  of  doubt  as  to  their  being  leases  in  possession,  at  least  leases  in  pos- 
session so  far  as  respects  the  eommaneement  of  the  term, 

A  lease  made  to  commence  ta.  fiUwro  under  a  power  which  only  authorizes  leases  in  poasesslon,  is 
clearly  bad  both  at  law  and  in  equity  against  the  remainder-man,  unless  there  should  be  groond  of 
cqaitable  relief  against  him, —  as  fraud,  (StUes  v.  Cowptr,  3  Atk.  392.)  or  long  acquiescence  m 
the  lease  after  he  knew  it  to  be  bad:  per  Lord  Redeadaie,  Shamnonv*  Bradatreet^  1  Sch.  d?  Lcf.  7. 
It  may  sometimes  happen  however  that  a  lease  is  in  fact  good,  though  on  the  face  of  it  it  appears  to 
be  bad^-as  where  it  is  made  to  commence  on  a  day  aubeeauent  to  the  date ;  here,  on  the  face  of  it,  it 
'  appears  to  be  a  lea^e  commencing  in  futuro ;  but  if  the  tact  was  that  it  .was  ante  dated  and  was  not  in 
nality  executed  till  the  day,  or  till  after  the  day  on  which  the  term  was  made  to  oomnience,  then 
instead  of  being  a  lease  commencing  ta  futuro  it  would  be  a  lease  commencing  in  pesBesmn; 
for  a  deed  or  other  instrument,  it  will  be  recollected,  does  not  take  effect  from  the  dsy  of  Its  date  hut 
from  its  delivery  or  execution ;  and  where  a  lease  is  anie  dated  parol  evidence  will  be  admitt^  to  shew 
the  fact.  Campbell  v.  Leach,  Amb.  740.  Doe  v.  X>ay,  10  East's  Rep.  427.  Doe  v.  Gszeaone,  4  £ast% 
Rep.  177.  Doe  v.  Rabeen,  15  Easts  Rep.  32. 

Under  a  power  which  requires  that  leases  under  it  shonld  be  granted  ta  poeaeaeion,  it  is  not  sofficKBt 
it  is  qpnceived,  that  the  term  is  made  to  commence  in  preaenti  or  immediately,  but  in  order  to  gomi^ 
tote  a  lease  in  possession  within  the  true  meaning  of  the  power,  the  lessee  should  have  tatasedinte  pt^ 
aeaaion  of  th^property.  There  are,  however,  authorities  which  coontenance  the  opinion,  that  if  the 
ttrm  is  made  to  commence  immediately  the  lease  will  be  good  notwithstanding  there  may  be  a  prisr 
lea»e  in  existence :  sec  Goodtitley,  Finuean,  Dongl.  551.  Read  v.  Nash,  1  Leon.  147.  And  whilst  the  old 
lease  is  in  exbtence  the  new  one  is  denominated  a  concurrent  lease*.    The  validity,  however,  of  --^ 

*  On  tlie  subject  of  concurrent  leases  by  bishops,  see  infra. 
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«oiic«hpent  ieuet  wookl  appear  to  h%  Very  doabtfdl,  and  more  especially  as  thase  are  the  opinloiM  of 
eminent  judges  which  warrant  the  opinion  that  they  are  bad.  See  Emm  ▼.  Atcomgh,  Latch.  SSS. 
TknadMedU  v.  limehamj  S  Keb.  372.  WUmt  v.  Sewell,  1  BlaclLst.  196.  And  in  a  mose  recent  case.^ 
where  a  lease  was  granted  commencing  te  pre$enH  of  lands  which  were  in  the  hands  of  tenants  from 
year  to  year,  the  court  appears  to  have  considered  the  lease  as  good,  becanse  the  tenants  received 
directions  from  the  lessor,  at  the  time  of  granting  it,  to  pay  tiieir  rents  to  the  lessee :  Doogt.  544. 
Though  this  appears  to  be  a  bad  reason  for  supporting  the  lease,  for  if  it  was  a  valid  one,  tlie 
lessee  had  a  right  to  receive  the  rents  (being  incident  to  the  immediate  reversion)  without  the 
tenants  from  year  to  year  receiving  any  direction  from  the  lessor  for  that  purpose;  yet  it  8he^«  that 
the  court  did  not  choose  to  support  the  lease  solely  on  the  ground  of  its  being  a  concurrent  lease. 
But  even  supposing  a  concurrent  lease  to  be  good  under  a  power  which  only  authorizes  leases  m 
jMsseitisii,  yet  if  the  power  requires  the  best  rent  to  be  reserved,  and  the  rent  reserved  by  the 
concurrent  lease  is  greater  than  the  one  reserved  by  the  prior  lease,  the  rent  reserved  by  the  new 
lease  carries  with  it  a  jpnmll  facU  evidence  of  its  nui  being  the  bett;  for  if  the  lessee  pays 
money  out  of  pocket  before  he  comes  into  the  enjoyment  4if  the  fiinn,  (as  he  must  do  where  he 

Cys  a  burger  rent  than  he  is  entitled  to  receive  from  the  first  lessee),  it  cannot  be  expected  that 
will  pay  so  large  a  rent  as  he   otherwise  would  have  done  when  he  does  come  into  the 
enjoyment   of  it;  and   consequently   the  remainder-man  most  be  prejudiced  by  such   a  lease. 
It  may  be  proper  however  to  observe,  that  under  a  power  which  requires  leases  to  be  granted 
in  possession,  a  vaUd  lease  may  clearly  be  granted    to   an  existing  lessee  without  any  exprus 
eurrender  of  the  old  lease*  provided  the  new  one  is  made  to  commence  immediately,  for  the  accept- 
ance of  the  new  one  would  be  a  surrender  tn  law  of  the  old  one,  and  consequently  the  new  one  would. 
In  the  true  meaning  of  the  power,  be  a  lease  tii  possession.    So  If  there  is  a  prior  lease  in  a  third 
person,  yet  if  the  prior  lessee  surrenders  it  to  the  second  lessee,  the  prior  lease  would  then  form 
no  objection  to  the  validity  of  the  second ;  unless  the  prior  one  was  not  surrendered  till  ^fler  the 
granting  of  the  second.    There  must  however  be  an  actiud  surrender  of  the  old  lease;  merely 
cancelling  it  would  not  do,  for  cancelbition  would  not  put  an  end  to  it  at  law.    See  Rte  v.  Arekbish^ 
^  f^erlE,  6  East's  Rep.  86.    If  however  the  parties  iguorantly  acted  under  the  impression  that  cancel- 
lation  did  put  an  end  to  the  old  lease,  equity,  which  afl'ords  its  aid  in  the  case  of  mistakes,  would* 
It  is  conceived,  hold  the  new  lease  to  be  good. 

But  though  it  is  apprehended  that,  under  a  power  to  grant  leases  in  possession,  the  lessee  must 
have  mmnediait  possession  of  the  property,  or  at  least  a  right  to  the  immediate  possession  of  it,  and 
consequently  that  concurrent  leases  are  not  good ;  yet  in  a  case  where  a  prior  lease  was  determined 
at  the  time  of  granting  the  new  one,  but  tiie  lessee  had  a  right  to  depasture  some  meadow  till  a 
intore  day,  it  was  held  that  such  a  circumstance  as  this  did  not  affect  the  validity  of  the  new 
lease.    See  Doe  v.  Snowdeuy  a  Blackst.  If  24. 

Sometimes  powers  are  given  to  grant  leases  either  for  lives,  or  for  years  determmable  upon  lives, 
4»r  .for  years  absolute.  Under  such  a  power,  the  donee  of  the  power  has  his  choice  of  the  modes 
jdloweiL  Under  a  power  to  lease  for  two  4>r  more  lives,  a  lease  may  be  granted  for  the  allowed 
munber  of  lives  and  th€  Uft  ^  the  kmgeti  liver^  notwithstaoduig  the  power  does  not  in  express 
terms  antboriae  it  to  be  so  mnted :  Do€  v.  Uardwick,  1  East's  Rep.  549.  And  under  a  power  to 
lease  for  one,  two,  or  three  lives,  a  lease  may  be  made  to  one  or  more  lessees  for  the  lives  of  any 
tiiree  oilier  persons  and  the  life  of  the  survivor,  or  it  may  be  made  to  three  lessees  for  their  own  lives 
and  the  life  of  the  survivor :  Battgk  v.  Haifiui,  Cro.  Jac.  76.  tVinter  v.  Loosdea,  Ld.  Kaym.  968. 

Where  a  power  was  given  to  grant  leases  for  one,  two,  or  three  lives,  or  for  the  term  of  thirty 

years,  or  for  any  term  or  number  of  years  determinable  on  one,  two,  or  three  lives ;  the  question 

sutwe,  whether  a  lease  for  thirty  years  abrndnte  was  good,  and  it  was  held  that  it  was ;  each  repetition 

of  the  particle  <V<»^'beuig  considered  to  make  so  many  distinct  powers.    Indeed,  it  could  not  be 

eontended,  according,  to  any  sound  rule  of  constniction,  that  the  power  to  lease  for  thirty  years 

only  autliorised  a  lease  for  thirty  years  detemUaabU  «i  (ices,  for  where  could  be  the  necessity  of  giving 

a  power  to  lease  for  a  particular  number  of  yean  determinate  on  lives,  when  a  power  was  given  to 

l^te  for  any  number  determinable  on  lives?  according  to  such  a  construction,  the  former  power  wonld 

have  been  involved  in  the  latter,  and  wonld  conseqnently  have  been  ni^gatory ;  but  as  the  former 

power  .conld  haye  a  distinct  operation  dot  at  all  inconsistent  witli  the  litter,  it  was  properly  deter- 

aaiiied  dhat  the  power  to  grant  leases  for  thirty  years  Aothoriaed  a  lease  for  thirty  years  absolute,  and 

pot  merely  for  thnty  years  determmable  on  lives.    See  H'inter  v.  iMeday,  t  Com.  37.  and  see  JL«4- 

Mtnek  T.  Piggotf  3  Mod.  f  68.  and  Roe  v.  Pric/saax,  10  East's  Rep.  158.    Under  powers  to  grant  leases 

for  lives,  such  leases  must  be  granted  to  persons  in  e$sfi  at  the  time  of  granting  thems  Snow  v.  Culler^ 

Sir  T.  Kaym.  163«    A  lease  under  such  a  power  for  the  life  of  the  fint  son  of  J.  &'.,  who  has  no  son 

then  laving,  would  be  bad.    See  Crou  v.  Fatts<erdiic&,  Cro.  Jac.  ISO. 

llioagh  there  are  authorities  to  the  contrary,  yet  it  seems  to  be  now  settled,  and  properly  it  is  con* 
•ceivcd,  that  a  power  to  lease  for  lives  does  not  authorize  a  lease  for  years  determinable  on  lives : 
JVhiilock^e  eaoe^  8  Rep.  70.  and  8  StTa.  992.  and  see  Rue  v.  Prideanx^  10  East's  Kep.  158.  Leases  for 
Uvea  under  powers,  unlike  common  law  leases  for  lives  in  that  respect,  may  be  made  to  commence  ta 
futuro,  unless  the  power  should  expressly  require  tlwt  they  should  be  made  to  commence  in  posMssioa ; 
^Dd  audi  leases  taking  effect  under  tlie  statute  of  uses  (except  where  the  power  operates  upon  mere 
trust  estates  or  upon  copyholds  or  leaseholds)  they  are  properly  created  by  an  instrument  operating 
an  the  apwdntnent  or  lindtai'mn  of  a  ase. 
XtMrogQ  posvin  in  modern  settlements  and  wiHs  usually  anthorize  the  letting  of  all  the  lands  com- 
prised 
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prised  10  the  lettlemtiit  <kr  will,  (except,  fa'teBte  inetaBcei,  the  neotioii  Iknim,  plciewe  groviidi,  Ac) 
vet  it  sometiiiies  hmppene  tint  the  power  oolj  antboriiee  leeeet  to  be  granted  of  Mcb  lands  m  have 
beea  lumaUy  demited.  In  a  leailag  power  m  penned,  it  nay  be  necessary  to  enquire  what  lands  are  to 
be  considered  as  coming  within  its  operation,  or,  in  other  words,  what  lands  ate  to  be  consideivd  snch 
at  have  been  unutUtf  demited.  It  woold  seem  that  lands  whicl^  have  been  let  two  or  three  times,  whether 
lor  lives,  years,  or  from  year  to  year,  may  be  considered  in  lands  which  have  been  nsnal^  deeuMd, 
and  tlierefore  as  kinds  within  the  power.  8ee  l^igU  ▼•  TkoMos,  1  Blaekst.  446.  9  Borr. 
1441.  Bmtgh  V.  Haynet,  Cro.  Jac.  76.  and  see  Vangh.  33.  But  lands  which  have  only  been  once  let 
are  Mt  within  such  power;  (S  Rol.  Abr.  26S,  pi.  13.)  at  least  if  such  letting  was  for  a  very  aboft 
term :  But  though  the  letting  has  been  for  only  once,  yet  if  the  term  was  a  long  one,  the  fanMs  may 
in  that  case  be  considered  to  have  been  «sim%  kt,  and  consequently  within  the  power ;  for  it  has  been 
held,  and  properly  it  is  conceived,  that  the  expression  mmtaUy  demited  may  not  only  mean  demised  at 
different  times  by  difierent  acts  of  letting,  but  that  it  may  also  mean,  demised  or  Ittfer  ttme  44m<iaamw 
4if  time,  though  under  one  and  the  same  letting.  See*  Vangh.  t8.  and  see  Bae.  Abn  tit.  Leaaesy 
1. 11.  Where  lands  have  been  so  demised  that  they  may  be  considered  as  lands  wUcb  have  been 
mnuUly  demited,  it  is  not  material  (with  reference  to  leases  under  powen  In  private  aettieaMBts 
and  wills)  by  whom  the  lands  may  have  been  let ;  whedier  by  persons  seised  of  an  estate  of  inberil- 
ance,  by  the  courtesy,  or  in  dower.  Sic.  See  I>yer,  f71.  It  may  however  be  proper  to  observe,  that 
under  the  expression  utudUy  demited,  the  lands  must  have  been  let  to  the  time,  or  at  least  neaiiy  to  the 
time  of  creating  the  power ;  and  therefore  it  has  been  held,  that  Umdt  which  had  not  been  let  Ar 
twenty  years  before  tne  creation  of  such  a  power  were  not  within  it.  See  Trittram  v.  Lady  BtUvqilttt, 
Vangh.  28.    Marriot  v.  MarriQt,  3  Vin.  Abr.  429,  pi.  9.  q.  2. 

Under  a  power  to  grant  leases  for  one,  two,  or  three  lives,  or  for  any  number  of  vean  determiuabie 
on  one,  two,  or  three  lives,  of  such  of  the  lands  as  were  then  demised  or  granted  y«r  any  andk  loac; 
lands,  comprised  in  a  lease,  by  way  of  family  provliion,  for  ninety-nine  years,  determinable  on 
several  lives,  of  which  Jtve  were  in  bebg  at  the  time  of  the  creation  of  the  power,  were  held  not  to 
be  within  the  power.    See  Doe  v.  HaloMifte,  7  East's  Rep.  713. 

As  closely  connected  with  powen  to  grant  leases  of  such  lands  as  have  been  «SMa%  Iff,  it  wiD  be 
proper  to  notice  powers  to  grant  leases  of  the  lands  comprised  in  the  settlement  or  win 
generally,  reserving  the  old,  or  utual,  or  aneUni,  or  aeautcmed  renit ;  and  sometimes  the  preaeat  reals, 
Under  such  a  power  as  this,  it  sometfanes  happens  that  part  of  the  lands  hone  hot  been  prwiamtUf  let  *, 
and  consequently  that  as  to  such  lands  no  such  rent  as  the  old,  or  nsnal,  or  ancient,  or  acenstomied^ 
or  present  rent  can  be  reserved.  Jn  a  case  so  circumstanced,  the  question  arises,  whether  tihe  lands 
which  have  not  been  previouslv  let  come  within  the  power?  In  the  earlier  cases  upon  the  subject 
it  was  held  that  such  lands  did  come  within  it;  on  the  ground,  that  the  power  being  general  (com- 
prising all  the  lands);  the  qualification  (that  of  reserving  the  usual  or  ancient  rent)  coa|d  not  stanA 
along  with  it ;  and  as  the  power  and  qualification  could  not  stand  together,  the  latter  was  to  be 
rejected  and  the  power  to  remain  in  force ;  and,  consequently,  that  the  lands  which  had  mi  beet 
previously  demised  might  be  leased  under  the  power  ;->-and  it  was  held  that  they  might  be  leaned  at 
any  rent  the  donee  of  the  power  might  think  fit.  See  Comber/ord^t  Cme,  2  Roll.  Abr.  262.  ffsafcr  v. 
Laveday,  1  Ld.  Raym.  267.  Waiker  v.  IfaJIcenum,  iVentr.  294»  and  2  Lev.  150.  GoodHUe  v.  Fhrnean, 
Dougl.  553. 

The  doctrine  however  just  noticed  may  be  now  consl<}ered  as  exploded;  and  whether  the  lands 
which  have  not  been  let  are  to  be  considered  as  within  the  power  or  not,  is  held  to  depend  upon  the 
intention,  or  presumed  intention,  of  the  donor  of  the  power.  Thus  it  was  observed  in  the  caae  of 
I>oe  V.  Rendu,  3  Maul.  H  Selw.  90,  '^  where  it  can  be  collected  from  the  nature  of  the  property  aai 
b^mre  demited,  or  from  the  character  of  the  parties  to  whom  the  power  is  given  (as  to  mere  naked 
trustees),  or  from  other  circnmstances,  tliat  the  power  was  not  intended  to  extend  beyond  what  had  beea 
before  demised,  there  it  will  be  confined  to  such  as  had  been  previously  demised."  If  the  question^ 
whether  the  power  is  or  ii  not  to  be  considered  as  extending  to  lands  which  have  not  been  previously 
demised,  is  to  depend  upon  the  intention,  or  supposed  intention,  of  the  donor  of  the  power,  perhaps 
the  nature  4ff  the  property  not  previously  demised  may  afford  tiie  best  data  on  which  to  discover  such 
intention.  If,  for  instance,  such  property  consisted  of  a  mansion  house,  fMurfc,  or  pleasure  gronndi, 
or  of  a  fishery  or  other  things  winch  might  be  considered  as  necessary  or  proper  to  be  occupied  vnth 
the  mansion  house,— here  it  mi^ht,  perhaps,  be  supposed,  that  the  donor  of  the  power  expected  that 
the  parties  taking  under  the  Imiitations  of  the  settlement  would  reside  in  the  mansion  house  and 
occupy  tlie  park,  pleasure  grounds,  &c.,  and  therefore  it  might  be  supposed,  that  the  donor  of  the 
power  did  not  intend  that  thev  should  be  demised,  notwithstanding  the  comprehensive  language  of 
the  power.  Supposing,  there&re,  the  intention,  (where  it  can  only  oe  guessea  at)  ought  in  any  case 
to  have  any  influence  at  all,  (and  in  questions  upon  powers  such  as  we  are  speaking  of,  the  circnm* 
stances  of  the  case'seldom  afford  ground  for  any  thing  more  than  a  kind  of  loose  conjecture  as  to 
what  vras  the  intention)  the  natwre  of  the  property  not  prevunitly  demited  would  seem  to  afford 
the  best  ground  on  which  to  ascertain  the  mtention.  If,  however,  this  supposed  intention  of  the 
donor  of  the  power  is  to  be  tlie  ground  on  which  to  determine  the  operation  or  effect  of  the  power, 
it  of  course  follows,  that  where  it  is  to  be  presumed  that  the  donor  of  the  power  intended 
tJiat  it  should   not  extend  to  lands  which  had  not  been  before  demised,  that  there  snch  fautdi 
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•  What  is  to  be  understood  by  the  expressioa  «  not  prmeutly  Ut"  will  be  noticed  afterwards. 
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cnmot  be  leased  nodet  the  power.    See  Hm  t.  Jtaidk,  8  Manl.  &  Belw.  90.   Pomer&y  v.  Partingtim , 

ST.  R.  665.  and  Bagoi  t.  Ongkten^  8  Mod.  S49.    And  on  the  other  hand,  where  it  is  to  be 

presomed  that  the  donor  did  intend  it  to  comprise  the  lands  which  had  not  been  before  demised, 

tkaty  as  we  have  seen,  a  lease  of  snch  lands  may  be  made  under  the  power ;  and  that  at  any  rent  the 

4ionee  of  the  power  may  think  fit-— a  doctriney  however,  which  may,  in  its  consequences,  be  so 

h^nrioos  to  the  interests  of  the  remainder-man,  that  this  alone]wonld  afford  a  strong  reason  for 

contending,  that  lands  which  have  not  been  previously ^dembed  eamnot  in  any  case  be  considered 

«s  within  tlie  operation  of  the  power.    If  however  it  is  to  be  held,  (on  the  ground  of  snpposed 

intention)  that  lands  not  before  demised  may  be  leased  nnder  such  a  power  as  we  are  speaking 

«f,  it  wonld  perhaps  be  more  proper,  or  at  least  more  consonant  with  a  regard  to  the  interest  (St 

the  remainder-man,  to  hold,  that  the  best  rent  mnst  be  reserved ;  and  in  doing  this  it  is  clear  there 

would  be  no  greater  deviation  from  the  terms  of  the  power  then  in  reserving  any  small  rent  the  donee 

«f  the  power  may  think  fit    But  it  most  be  evident  that  a  power  snch  as  we  are  speaking  of  moat 

always  be  embarrassed  with  difficulties  until  the  broad  rule  is  established,  that  lands  which  have  nat 

been  previously  demised  are  not  in  any  case  within  the  power ;  for  it  may  perhaps  be  contended  that 

e  lease,  trfttcik>Tom  the  cvreunataneee  qfthe  caee^  cxunOT  be  made  agreeably  to  the  terms  qfthe  power,  is  no 

more  a  lease  under  the  power,  than  a  lease  which  might  have  been  made  agreeably  to  the  power 

but  which  is  not  so  made.    In  the  latter  case  it  is  not  a  lease  nnder  the  power,  because  the  requisites 

of  the  power  ravis  not  been  complied  wUhj  and  in  the  former  case  it  is  not  a  lease  under  the  power, 

became  the  terms  of  tlie  povrer  cannot  6€  complied  with ;  and  in  determining  whether  a  lease  is,  or  is 

not,  a  lease  under  a  power,  it  can  make  no  difference,  it  is  conceived,  whether  the  requisites  of  tl^ 

power  are  not  complied  with,  or  cannot  he  complied  with.    In  both  cases,  it  must  be  clear,  that 

tlie  lease  cannot  be  a  lease  under  the  power ;  and  thqugh  equity  may  in  the  former  case,  in  some 

instances  support  the  lease,  vet  in  the  latter  the  lease  should  in  every  case  be  considered  as  bad,  as 

against  the  remainder-man,  both  at  law  and  in  equity ;  except  where  there  may  have  been  fraud  on 

the  part  of  tlie  remainder-man,  or  long  acquiescence  on  his  part  after  he  knew  the  lease  was  bad. 

If  any  objection  should  be  urged  against  the  doctrine  contended  for  on  the  ground  that  the  intention 

of  the  donor  of  the  power  might  sometimes  happen  to  be  frustrated,  (though  it  will  seldom  be  an  easy 

matter  to  say  what  the  intention  was  in  such  a  case),  it  may,  perhaps,  be  sufficient  to  say  in  reply ,«~ 

that  the  donor  of  tlie  power  shonld  have  taken  caie  to  have  expressed  his  intention  in  terms  that 

conld  have  been  acted  upon,  but  that  not  having  done  so  his  intention  must  be  deifeated ;  as  is 

often  the  case  with  others,  whose  intentions  are  frustrated  from  not  expressing  them  in  terms  suf* 

ficiently  correct. 

As  there  appears  therefore  reason  to  contend  that  lands  which  have  not  been  previously  demised, 
cannot  be  leased  under  a  power  which  requires  the  ancient  or  usual.  Sec,  rent  to  be  reserved,/  it  WiH 
be  proper  to  consider  what  lands  are  to  be  considered  as  lands  w^h  have  not  been  pretiously  de- 
muied*  Under  a  power  which  antliorizes  leases  to  be  granted  of  landis  which  have  been  usually 
demised,  we  have  before  seen,  that  lands  which  have  not  been  demised  for  the  space  of  twenty  yean 
prior  to  the  creation  of  the  power,  are  considered  as  land  which  have  not  b6en  usually  demised,  and 
consequently  as  lands  which  cannot  be  demised  nnder  the  power ;  therefore,  nnder  a  power  which 
requires  the  old,  or  usual,  or  accustomed  rent  to  be  reserved.  It  is  presumed  that  lands  which  have 
not  been  leased,  at  a  rent,  at  any  time  withui  twenty  years  before  the  creation  of  the  power  cannot 
be  leased  nnder  it,  but  that  such  lands  must  be  considered  in  the  same  light  with  Umos  which  have 
never  been  leased ;  and  from  the  import  which  we  shall  presently  see  is  annexed  to  the  expression  old, 
or  aneieni  reni,  such  expression  does  not  appear  to  militate  against  this  opinion. 

Where  the  donee  of  a  leasing  power  requires  the  ancient,  or  usual,  or  accustomed  rent  to  be  re- 
ceived, and  the  lands  have,  on  different  lettings,  been  let  at  different  rents,  the  question  sometimes 
arises,  which  of  the  rents  previously  reserved^  is  to  be  the  rent  reserved  on  leases  under  the  power. 
In  the  cases  of  Powie  v.  Antrobus^  Hardr.  325,  Lord  Hale  was  of  opinion,  that  by  the  expression 
**  ancient  and  accnstomable  rent,"  the  rent  reserved  by  the  lease  in  existence  at  the  creation  of  the 
power,  or  if  there  was  no  such  lessee,  then  by  the  lease  made  last  preceding  the'creation  of  it,  was  to 
be  the  rent  reserved  by  the  new  lease ;  and  in  the  case  of  Orby^r.  Lord  Mohun,  U  Prec.  in  Clia.  257,) 
I^rd  HoU  expressed  himself  to  the  same  effect  (and  see  CampbeU  v.  Leach^  Amb.  740) ;  but  Lord 
Camper  and  Lord  C.  J.  Trevor,  seemed  to  think  that  the  expression  '*  ancient  and  accastomable'*  rent 
-wras  to  be  considered  as  applying  to  the  rent  reserved  on  the  oldest  letting  where  there  had  been  two 
or  more  lettings. 

There  appears,  however,  to  be  reason  to  think,  that  Lord  Hale's  opinion  is  the  better  founded  one, 
and  that  by  tlie  expression  ''  ancient  and  accnstomable"  rent,  the  rent  reserved  at  the  time,  or  near« 
est  to  the  time  of  creating  the  power  is  to  be  the  rent /^served  by  the  new  lease ;  for,  as  was  observed 
by  Lord  Hale,  the  rent  reserved  at  the  time,  or  nearest  to  the  time  of  creating  the  power,  may 
be  considered  as  the  ancieitt  rent  in  respect  to  the  rent  to  be  reserved  by  leases  under  the  power ; 
or  ID  otfier  words,  that  th«  rent  reserved  at  the  time,  or  nearest  to  the  time  of  creating  the  power,  may 
be  considered  as  the  ancient  (or  old)  rent,  as  contradistingnislied  from  the  modern  or  new  rent  reserved 
upon  leases  granted  under  the  power.  Besides,  the  probability  is,  that  the  donor  of  the  power  in 
directing  the  ancient  or  accustomable  rent  to  be  reserved,  mnst  have  had  in  mind  the  rent  which  he  was 
In  the  receipt  of  at  the  time  or  nearest  to  the  time  he  created  the  power,  and  not  a  rent  which  he  or  some 
either  bad  been  in  receipt  of  at  some  more  remote  period.  It  may  therefore,  perhaps  be  considered 
la  tolerably  clear,  that  under  a  power  requiring  the  ^  ancient  and  accnstomable"  rent  to  be  reserved, 
a  lease  made  under  snch  a  power  must  reaerve  the  same  rent  as  was  payable  at  the  tune,  or  nearest 

to 
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to  the  time  of  ereating  the  power ;  and  that  it  woald  bBa  tU  nne,  if  (hm  pewar  mardv  req«ira4  Hk 
'*  ancieDt  rent  to  be  reserred,"  wUliont  saying  meiaU  and  oMtuiomiabk ;  or  required  **  the  old,'^  ^  or  ■aoal,* 
**  or  accuBtomed"  rent  to  be  reserved.  Where  the  power  reqaires  the  jrrfaeni  rent  to  be  reserved,  it  omhI 
be  dear,  that  the  rent  to  be  reserved  on  the  new  lease,  is  the  same  rent  as  was  payable  at  the  tine  the 
power  was  created. — Where  the  power  requires  the  ancient,  or  nsual,  or  accustomed,  or  present 
rent  to  be  reserved,  it  may  be  hardly  necessary  to  observe,  that  the  validity  of  a  lease  under  such  a 
power,  is  in  no  wise  affected  by  reserving  more  than  the  ancient  or  usual  renL  See  Sir  C.  Oriy 
^.  Lord  Mokun,  S  Ch.  Rep.  78.  It  has  even  been  held,  (though  query  of  the  soundness  of  the  doetnam), 
that  reserving  less  tliao  the  ancient  rent  does  not  aifect  the  validitv  of  such  a  lease,  where  what  is 
omitted  to  be  reserved  con^iists  of  tilings  of  a  casual^  or  accidental  nature,— as  Heriots.  See  €•* 
veutry  v.  Coteniry,  t  Com.  312.  and  Baugh  v.  Haynes^  Cro.  Jac.  76.  Co.  Litt.  44  b.  Where  the  teoaut 
under  former  lettlngs  paid  taxes,  made  repairs,  &c.,  it  Is  conceived  a  lease  under  such  a  power  as  we 
•re  speaking  of,  would  not  be  good  unless  these  burdens  (or  an  equivalent  for  them,)  were  tJirowB 
vpon  the  new  tenant 

It  may  be  proper  to  notice,  that  where  the  power  requiret  the  ancient,  or  usual,  or  accustomed 
rent  to  be  reserved,  it  is  held,  that  not  only  Uie  joaie  oaifnia^  of  rent  must  be  reserved,  but  that  it 
fnnst  be  reserved  in  the  same  form,  and  payable  at  the  like  periods  with  the  old  rent ;  though 
where  the  power  requires  the  usual  yearly  rent  to  be  reser? ed,  there  it  is  held,  that  it  may  be 
made  payable,  either  yearly,  half  yearly,  or  quartei;ly,  as  the  douee  of  the  power  may  think  iL 
See  Amb.  740.  But  the  rent,  except  in  cases  such  as  the  one  just  noticed  or  similar  ones,  must  be 
reserved  on  the  usual  days  of  payment ;  as  to  reserve  it  either  before  or  after  the  usual  ones  might  be 
prejudicial  to  tl|e  remainder-roan.  Ludlow  v.  Beckwitkf  Al.  90.  In  the  case  indeed,  of  Regam  v. 
#r#stoa,<2  Ld.  Raym.  1198.)  it  was  held,  that  a  reservation  b^ore  the  usual  day  of  payment  was 
goodf  but  there  seems  to  be  great  reason  to  doubt  of  this.  Where  the  power  re<|uires  the  ancient,  or 
usual,  or  accustomed  rent  to  be  reserved,  leases  under  the  power  should  tftefy  the  amount  of  the 
anm  or  other  rent  reserved ; — it  has  been  held,  that  a  reservation  of"  tlie  ancient  or  accustomed  rent* 
<in  the  words  of  the  power)  is  not  good ;  (see  Duchesi  qf  Hamilton  v.  JHordoviU,  1  Bra.  P.  C.  t48. 
and  see  Oir^a  v.  Thomas^  Cro.  Car.  94.)  though  qnery  of  this,  for  if  it  could  be  proved  what  was 
the  ancient  or  accustomed  rent,  would  not  the  case  come  within  tlic  rule  id  eertum  est  quod  catmm 
Teddi  potest  7  See  Roe  v.  Rawlina,  7  East's  Rep.  f79.  [See  ta/ra,  in  this  note,  on  the  resenratka  of 
rents.] 

But  thonghteasing  powers  sometimes  require  the  ancient,  or  accustomed,  or  usual,  or  present  rent 
to  be  reserved ;  yet  generally  speaking,  the  best  or  most  improved  rent  is  required  to  be  reserved ;  with 
a  prohibition  against  takins  an v  line,  premium,  orforegift.  Where  the  power  requires  the  best  reat 
to  be  reserved,  it  will  hardly  be  necessary  to  observe,  that  if  the  lessee  gives  any  fine  or  premium, 
that  there  the  best  rent  cannot  be  reserved,  and  consequently  the  lease  is  not  a  lease  within  the  power. 
And  if  the  lessee  should  covenant  to  lay  out  a  sura  of  monev  in  permanent  improvements,  and  from 
vhich  improvements,  tlic  lessee  was  not  likely  to  get  back  the  sum  expended,  there  it  is  conceived, 
the  rent  could  not  be  considered  as  the  best  rent;  for  the  probability  is,  that  had  the  lessee  oat 
bound  himself  to  have  expended  the  money  in  improvements  he  would  have  given  a  larger  rent ;  and 
If  the  rent  reserved  is  not  the  best  rent  the  lease  cannot  be  supported.  See  H'right  y.  Smitk,  15  Esp. 
SOS.  It  might,  however,  happen,  that  the  improvements  were  of  such  a  nature,  as  that  the  lessee 
himself  would  be  principally  benefitted  by  them,  and  that  the  rent,  notwithstanding  th^  stipulation  te 
lay  out  the  money  in  improvements,  was  in  fact  the  best  that  could  be  obtained,  and  if  sock 
was  the  case  there  can  be  no  doubt  but  the  lease  would  be  good ;  at  least  so  (ar  as  its  validity  de- 
pended upon  the  reservation  of  the  best  rent.  See  Shannon  v.  Bradstrect,  1  Sch.  &  Lef.  52.  If  a 
iinilding  or  repairing  lease  is  granted  under  a  power  which  requires  the  reservation  of  the 
best  rent  *,  there  the  very  nature  of  the  lease  requires  that  the  lessee  should  coveoant  to  by 
out  money  in  building  or  reuairing,  and  consequently  the  cirrunsstance  of  the  lease  containing 
auch  a  covenant,  forms  no  objection  to  its  validity ;  but  if  Uie  lessee  should  neglect  to  perfi^m 
covenant,  and  the  lessor  brought  an  action  ilor  breach  of  the  covenant  and  recovered  damages,  a 


Court  of  equity  would  not  allow  him  to  put  the  damages  in  his  pocket,  but  wonld  requite  them  lo  be 
laid  onl in  building  or  repairing.  See  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52.  and  Campbdly.  LemA^ 
Amb.  740.  '  It  would  seem,  that  if  an  exisUns  lessee  surrenders  his  old  lease,  and  takes  a  new  oae 
at  an  increased  rent,  that  in  such  a  case  as  this,  the  rent  reserved  by  tlie  new  lease  cannot  be  coa- 
aidered  as  the  best  rent,  and  that  the  lease  is  not  good,  though  the  contrary  has  been  determined.  See 
Wilson  V.  Sewellf  1  Blackst.  617.  Suppose  the  lessee  has  a  term  of  ten  years  at  a  rent  of  100/.  a  year, 
and  he  takes  a  new  lease  for  twenty  years  at  a  rent  of  200^;  in  this  case,  It  is  clear  he  had  an  interest 
to  the  extent  of  lOOl.  a  year  for  ten  years  to  come,  and  it  can  hardly  be  supposed  he  would  give  up  this 
interest  merely  for  the  sake  of  extending  his  tenn  : — where  the  lessee  surrenders  an  old  lease  and 
takes  a  new  one  at  an  increased  rent,  the  evident  meaning  of  the  parties  Is,  that  the  lessee  shal 
pay  the  lessor  an  increased  rent  during  the  existing  term,  and  that  the  lessee  shall  have  n  further  tens 
at  a  lower  rent  than  the  lessor  would  otherwise  have  expected.  If,  indeed,  the  former  term  was  nearly 
expiring,  and  the  increased  rent  was  not  considerable  so  that  the  lessee  coold  not  be  considered  Is 
have  given  up  any  thing  of  much  value,  in  that  case  tliere  would  be  no  very  strong 


*  The  expression  best  rent,  in  a  power  to  grant  building  leases,  means  the  best  that  can  be  obtamed 
with  refen^nce  to  the  circumstances  of  the  case-^as  the  length  of  the  tern  for  which  tlTc  U 
granted,  the  probable  sum  to  be  expended  by  the  ksseci  Jcc. 
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•«videaee  tet  tlie  mw  nwl  was  not  tlM  beit»^  tlit  raakiog  mm  of  m  ftirtber  ternf  #Teii  mt  a  full  or 

.fiurrent  might  be  a  sufficient  indnoement  with  tlie  leisee  to  glfe  up  his  fonuer  interest  wiiere  It 

mm  not  of  much  value.    However,  in  cases  like  these,  or  in  cases  where  the  lessee  stipalates  to  lay 

oat  money  in  improvements  (not  being  a  repairini;  or  building  lease)  much  roust  depend  upon  the 

cireumslaaces  of  the  case ;  and  if  a  jury  should  find  that  the  rent  reserved  was  in  fact  the  best  rent, 

notwithstanding  the  covenant  to  lay  out  money  in  improvements  or  notwithstanding  tjie  giving  up 

•a  beneficial  interest  under  a  former  lease,  the  new  lease  would  be  good ;  thouah  where  the  money  was 

.to  belaid  out  in  permanent  improvements,  (or  perhaps  not  intended  to  be  laid  out  at  all  but  to  enable 

the  lessee  to  recover  so  much  money  in  the  shape  of  damages  for  breach  of  the  covenant),  or  where  the 

interest  given  up  by  the  lessee  is  considerable,  in  none  of  these  cases,  it  is  conceived,  could -a  jury 

eome  to  the  conclusion— that  the  new  rent  vras  the  U$t  that  could  be  obtained. 

Where  the  best  rent  is  to  be  reserved,  it  is  absolutely  necessary  that  notliing  in  the  shape  of  a  fine 
or  premium  should  be  received—receiving  the  first  half  year's  rent  imniediately,  and  a  making  every 
future  payment  half  a  year  in  advance  would  amount,  in  effect,  to  taking  a  fine,  and  the  lease  would 
be  bad ;  but  if  the  lessee  has  been  in  the  occupation  of  the  property  from  a  day  past,  then  reserving 
•the  rent  so  as  to  be  payable  at  the  expiration  of  the  half  year  from  the  period  his  occupation  com- 
menced forms  no  objection  to  the  lease.    See  3  Maul.  Se  8eL  389. 

Where  a  lease  is  aranted  without  taking  any  fine  or  premium  and  without  fraud,  the  circumstance 
of  the  rent  reserved  not  being  the  best  that  might  have  been  obtained  is  not  in  itsdf  a  drcurastanee 
which  will  invalidate  the  lease.  Thus  where  a  lease  at  a  rent  of  43^.  a  year  was  granted  under  a  power 
which  rei|uired  the  beat  rent  to  be  reserved ;  the  validity  of  the  lease  was  objected  to  on  the  ground 
that  the  lessor  had  rejected  two  spNecific  offers,  one  of  50/.  a  year,  and  another  of  from  50L  to  €0L 
/rora  other  tenants,  whose  responsibility  could  not  be  disproved  ;•— the  lease,  however,  was  held  to 
be  good  \  the  court  observing,  ^  that  in  the  exercise  of  such  a  power,  where  fairly  intended,  and 
DO  one  or  other  collateral  consideration  is  received,  or  injurious  partiality  plainly  manifested  by 
the  lessor,  all  other  requisites  of  a  good  tenant  are  to  be  regarded  as  wdl  as  tiie  mere  amount  of 
the  rent  offered,  and  that  the  bett  rent  meant  the  best  that  could  rtasonably  be  required  by  a  land* 
lord  taking  all  the  requisites  of  a  good  tenant  for  tlie  p^manent  benefit  of  the  estate  into  the 
•eeonnt."  Doe  v.  JRadci(^  10  East's  Rep.  X78.  [Query  or  the  above  decision,  as  the  circumstances 
of  the  case  did  not  bear  out  the  reasoning  of  the  Court,  but  rather  the  reverse ;  as  there  was  no 
Evidence  that  the  persons  who  oflfered  larger  rent^  than  the  person  to  whom  the  property  was  le^ 
were  at  all  wanting  in  '*  the  requisites  of  good  tenants."] 

It  has  been  held,  that  where  the  power  requires  the  best  rent  to  be  reserved,  but  from  the  nature 
<<»f  the  property  It  is  impossible  to  say  what  is  the  best,  that  there  a  IcHse  under  the  power  cannot  be 
supported ;  as  where  the  donee  of  a  leasing  power  leased  a  honour,  sixteen  manors,  a  park  and  deer 
therein,  and  other  property  by  one  lease  at  6001,  a-year ;  the  lease  was  considered  as  bad  on 
^account  of  tlie  uncextain  value  of  the  greater  part  of  the  property  and  the  consequent  impos* 
sibility  of  ascertaining  tliat  the  rent  reserved  was  m  fact  the  best  rent.  See  Earl  of  Cardigan  v. 
'Momiagmef  Sugd.  Pow.  Append.  No.  9*  [Thongh  query,,  if  the  value  of  each  part  of  the  property 
could  have  been  ascertained  if  contained  in  a  separate  lease,  where  was  the  impossibiUty  of  ascertain* 
inc  the  entire  value  of  the  whole?] 

where  the  power  requires  the  best  rent  to  be  reserved,  leases  under  the  power  should,  generally' 
speaking,  ascertain  or  specify  the  rent  to  be  paid :— reserving  "  the  beet  improoed  rent"  would  not  do* 
Orbfr*  Ifo/hm,  S  Vem.  531.  3  Ch.  Rep,  56*  If  however  the  reservation  is  made  in  such  a  way  that 
the  amount  of  the  rent  can  be  clearly  ascertained,  this  will  be  sufficient— «s  if  the  lease  reserved  a 
rent  of  jo  much  an  acre,  and  so  in  proportion  for  a  greater  or  less  quantity  than  an  acre.  Shanmm 
T.  Bradatrtetf  1  Sch.  &  Lef.  53.  So  where  a  power  required  ltd.  an  acre  to  be  reserved  for 
every  acre  demised  by  any  lease  under  the  power,  and  a  lease  was  made  reserving ''all  the  rent 
snteiided  to  be  reserved,"  (1^  the  power  is  to  be  Inferred^)  and  it  was  held  that  the  lease  was  good. 
See  Leifieem  v.  Pigot,  cited  3  Ch.  Rep.  76.  ^ 

It  sometimes  happens  that  property  comprised  in  a  power  of  leasing,  and  property  not  comprised 
in  such  power  are  demised  by  the  same  lease.  Where  several  distinct  rents  are  reserved,  and 
anch  a  rent  is  reserved  for  the  lands  comprised  ia  the  power  as  the  power  required  to  be  reserved, 
tkara  the  circumstance  of  such  lands  bemg  demised  with  other  lands  forms  no  objection  to  the  lease ; 
but  if  the  lands  comprised  in  the  power,  and  the  other  lands  are  demised  at  one  entire  rent,  the  lease 
will  be  bad  as  to  the  lands  comprised  in  the  power;  for  the  remainder-man  is  not  to  be  pot  to  the 
treoble  and  expence  of  an  apportionment  before  he  can  recover  his  rent ;  but  whether  the  lease 
is  bad  as  to  the  other  lands,  is  a  point  upon  which  the  authorities  do  not  appear  to  agree.  See 
0oe  v.  MyUTf  t  Maul.  &  Selw.  276.  and  see  Doe  v.  Rendle,  3  Maul.  Sc  Selw.  99. 

If  a  rent  of  jo  muck  an  acre  is  reserved  for  all  the  hinds,  (for  those  within  as  well  as  those  not 
Mrithin  the  power)  there,  in  order  to  ascertain  the  rent  for  each  part,  no  apportionment  would  be 
lecessary,  and,  consequently,  it  is  apprehended  the  lease  wonld  be  gpod  as  to  the  whole ;  supposing 
ibe  rent  reserved  was  Uie  best  rent,  or  tlje  ancient  rent,  according  as  the  power  required  it  to  be  one 
n  the  other.    See  Campbell  v.  Leaeh,  Amb.  740. 

It  ma^  be  proper  to  notice,  that  in  leases  of  mines,  granted  under  a  power  which  only  requires  the 
escrvation  or  a  rent  generallv,  or  of  the  best  rent,  without  saying  any  thing  about  the  nature  of  the 
-ent,  that  there  a  part  of  the  mines  tliemselves  may  be  reserved  by  way  of  rent  See  CampbeU  v. 
LeocA,  Amb.  740. 

lo  leasing  powers,  it  is  usual  to  sa^,  that  the  rent  shall  be  incident  to  and  go  along  with  the 
eversion  expectant  on  the  determination  of  the  term  for  which  the  premises  are  demised;  and  in 
eaaea  under  such  powers  the  rent  is  generally  reserved  to  the  tenant  for  Ufci  and  after  his  decease  t«i 

the 
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th€  person  or  penons  mho  fur  tiM  tiiM  beinc  shall  Im  entldad  to  the  KTtnkni  of  the  pnaises 
diately  expectant  upon  the  detemlnation  of  Uie  term  created  by  the  lease.  It  b  however  weO  settM» 
that  a  reser?ation  to  the  tenant  for  life  Ids  kein  mid  uuignB  is  a  good  reservation ;  and  the  person  far 
the  time  being  entitled  to  the  reversion  expectant  npon  the  term  will  be  entitled  to  the  rort.  See 
n'kUUeke'8  Mse,  8  Rep.  69  b.  Hifiley  v.  Scot,  Lofft  316;  and  see  DongL  571.  Compftett  v.  Leadb, 
Ambl.  740.  It  is  not  however  minsnal  to  reserve  the  rent  daring  the  term  gvneraUy,  without  sajiug 
to  whom ; ''  as  yielding  and  paying  therefore  vearlyand  every  vear,  during  the  said  terai  of  twcsty-one 
years,  the  yearly  rent  or  sura  of  •£'  ,  of  lawful  monev  or,  &e.  by  four  e^aal  (|uarterly  payment^ 

on  the  day  of,  See,  in  each  and  every  year  ;**  taid  it  has  f>c«n  said^  that  this  is  the  best  and  nMWt  s«e 
way,  and  that  where  the  rent  is  so  reserved  the  law  will  give  it  to  the  person  vrho  is  entitled  to  the 
remainder  immediately  expectant  npon  the  term  granted.    See  flKUlltclee'scase,  8  Rep.  59  b. 

Where  leasing  poweks  require,  as  they  usually  do,  tiiat  leases  under  them  shall  contain  a  covenant 
for  payment  of  tne  rent  and  all  other  usual  or  reasonable  covenants  on  the  part  of  the  lessee,  and 
a  power  of  re-entry  in  case  of  the  non-performance  of  the  covenants,  or  for  non-pajrmcnt  of  (he  rent 
by  so  many  days,  and  that  the  lessee  shall  execute  a  counterpart  of  the  lease*,  and  that  he  shall  not 
be  made  dispunishable  of  waste ;  iti  such  cases  care  must  be  ti&Len  that  the  terms  of  the  power  aie  edsi- 
plied  with  in  all  these  respects,  otherwise  the  lease  will  be  bad  both  at  law  and  in  equity.  And  evea  a 
slight  deviation  from  the  spirit  and  intention  of  such  requisites  will  prove  fotal  to  the  lease.  Thus  in 
the  case  of  Hidky  v.  Seot,  (Lofft  St6.  and  see  also  Ci>xe  v.  Ocy,  13  East's  Rep.  118.)  the  power 
required  that  leases  under  it  slionld  contain  a  clause  of  re-entry  on  non-payment  of  the  rent  for 
twenty-one  days :  but  in  a  lease  made  under  the  power  the  clause  of  re-entry  was,  **  in  case  the  rent 
should  be  behind  for  twenty-one  days,  karing  been  laufidly demanded,  and  no  eajfuiani  diatreae  fmU 
up9n  the  premisee;**  and  this  departure  from  the  power  was  held  to  be  fatal  to  the  lease.  In  the  late 
great  case  of  the  Earl  o/  Jeney  v.  Smiikj  {S  J.  B.  Moore's  Rep.  339.)  a  power  was  given  by  a  noarnaga 
settlement  to  lease  for  lives  or  years  determinable  on  lives,  such  parts  of  the  lands  as  vrere  then  leased 
for  lives  or  years  determinable  on  lives,  but  ao  om  there  ««s  contained  (amongst  other  requisites  to  the 
validity  of  leases  under  the  power)  in  every  anek  leaae  a  power  ^f  re-enltryfir  non-payauni  ef  tke  reed 
to  be  thereby  reaerved:  the  settlement  also  contained  a  power  to  lease  other  lands  for  yean 
ablblute,  so  as  there  was  contained  (amongst  other  things  required  to  the  validity  of  leasee  under  this 
power),  a  power  of  re-entry  for  non-payment  of  the  rent  by  the  apace  ef  tafentf-eigkJt  dmya  ^ter  ik 
hecnma  das.  A  lease  was  granted  under  tlie  former  power,  with  a  clause  of  re-entry  for  non-payaseat 
of  rent  by  the  apace  iff  aixteen  days  after  ii  became  due,  and  ^  no  anffieieni  dtsfrsss  eonld  be  /oamd  mpm 
the  premiaea  ;  and  upon  a  question,  whether  the  lease  was  good ;  after  sevend  elaborate  argoaicnts  in 
the  £xcheauer  Chamber,  it  was  decided  by  four  judges  against  three,  that  it  was  bad  t.  Whcie  the 
newer  antiioriEes  a  clause  of  re-entry  for  non-payment  of  rent  m  eaae  no  amfident  daatreaa  esn 
be  found  upon  the  premises,  and  a  lease  under  the  power  is  made  accordingly ;  no  re-entry  can  be 
made  unless  eoery  part  of  the  premiaea  is  searched  for  a  distress  and  cannot  be  found.  Poaoell  v.  Kmg^ 
Forrest.  19. 

It  has  l>een  held,  that  where  the  power  requires  the  lease  to  contain  all  maual  covenants,  that  then 
such  covenants  as  were  contained  in  old  leases  (leases  it  is  presumed  subsisting  at  the  time  the  power 
was  created)  must  be  inserted  in  the  new  ones,  otherwise  they  will  be  bad ;  and  where  sswni  cove- 
|mnts  are  required  by  the  power  tliey  must  be  actnally  inserted ;  a  lease  containing  a  chmae  that  the 
lessee  should  be  liable  to  all  usual  covenants  will  not  do.  See  Or6y  v.  MokSm,  S  .Ch.  Rep.  76. 
though  it  seems,  that  by  the  expression  vsuol  cotemnta,  covenants  contained  in  old  or  existing  leases 
of  the  property  are  to  be  understood  where  there  are  any  such  leases,  yet  supposing  there  siKmid 
be  none  then  it  is  apprehended,  the  expression  must  be  understood  to  mean  covenants  -osnally 
inserted  in  leases  of  property  of  the  like  naturet*  Where  the  power  requires  *' proper  oove- 
nants,"  or  '*  reasonable  covenants,*'  or  **  proper  and  reasonable  covenants"— covciants  Most  he 
inserted  in  leases  under  the  power  adapted  to  the  nature  of  the  property  or  the  ctrcumsuncea  of  the 
rf^se.  Thns,  in  a  building  lease,  under  a  power  which  required  proper  or  reasonable  covenants ;  n  cove- 
nant to  build  %  and  to  keep  in  repair,  ana  perhaps  to  insure,  ought  to  be  inserted.  See  Janea  t.  Fcracj^ 


*  Where  a  counterpart  is  required,  the  lessee  should  not  only  take  care  to  execute  one,  but  he  drodd 
also  take  care  to  be  provided  with  the  means  of  proving,  at  any  time  during  the  continuance  of  the 
lease,  that  there  was  one  ;*-an  indorsement  npon  the  part  in  the  lessee's  hands,  signed  by  tbe  lesser, 
admitting  that  a  counterpart- was  executed,  would  peibaps  be  the  best  mode. 

t  Ttie  editor  has  been  mformed,  tiiat  on  jm  appeal  to  the  House  of  Lords,  the  decision  of  the  Ex* 
chequer  Chamber  has  just  been  reversed,— seven  of  the  Judges  bdng  in  favour  of  the  reveraaly  and 
five  against  it. 

$  The  subject  of  covenants  to  be  inserted  in  leases  generally,  (not  merely  in  leases  under  povreis) 
Is  considered  in  a  subsequent  part  of  the  chapter. 

S  liCases  under  powers  to  grant  building  leases,  should  not  only  provide  for  the  aeiuai  eraetiam  at 
bouses,  &c.  but  the  detcripHon  of  the  houses  or  other  buildings  should  be  clearly  defined  or  ascer- 
tained, otherwise  a  court  of  equity  would  not  be  able  to  enforce  the  building  of  them,  nor  conid  t 
jury  know  what  damages  to  give  in  case  an  action  should  be  brought  for  non.perfonnance  of  the 
agreement  to  build.— But  this  subject  will  be  afterwards  more  fully  noticed  in  treatiog  of  agreement 
for  leases.  Under  a  power  to  grant  '*  building  leaaea,'*  a  lease  was  granted  without  any  ai^TeenBeiit  fis 
erect  new  buildings,  but  a  covenant  was  contained  on  the  part  of  the  lessee  to  keep  the  premises 
demised,  (which  consisted  of  old  houses,)  <*  or  such  other  houses  as  should  be  built  during  the  tera,'' 
in  repair,  and  it  was  held  that  this  was  not  a  building  lease  within  the  meaning  of  the  power,  and 
therefpre  void.    See  Jonea  v,  Vemey,  Willes.  169* 

WiBes, 
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otber  anfliority  to  make  leases  for  anotber,  and  he  ddlh. 

'^9.76.  make  them  acoordingly ;  such  leases  are  good.  Bat 
herein  also  caution  mast  be  had  of  three  things :  1.  That 
the  authority  be  good.  2*  That  he  that  is  the  deputy 
or  attorney  do  pursue  the  authority  strictly.  3.  That 
he  do  it  in  the  name  of  his  masteri  and  not  in  his  own 
name  (6). 

>.  6.  7f.  A  lease  made  for  a  thousand  days>  months,  or  weeks,  is  U^ery  of  sci^ 

L4  H.  8.  13.      113  good,  for  so  long  as  it  endureth,  as  a  lease  for  an  hun-  ^* 
dred  or  a  thousand  years.    So  a  lease  for  half  a  year,  or  a 

Pknr.  4tt.        whole  year,  is  good.  So  if  a  lease  be  made  from  day  to  day, 

or  from  week  tp  week,  for  four  yearsi  this  is  a  good  lease 

Plow.  272.        for  four  years,  et  sicde  nmiUbus^    So  if  one  make  a  lease 

iro.  Iiease8  49.  f^^  ^j^  years,  and  so  from  ten  years  to  ten  years,  during 

an  hundred  years,  or  until  an  hundred  years   are  incur- 

Oier^  24.  red ;  this  is  a  good  lease  for  an  hundred  years  (c).    So  if 

one  make  a  lease  from  three  years  to  three  years,  during 
the  life  of  /•  &  in  this  case  if  livery  of  seisin  be  not 

given, 

ITiQef,  169.  And  in  an  agricnltnral  lease,  proper  coyenants  retpecting  the  cnltivation  and  rosnagement 
if  the  fimn  onght  to  be  contained.  In  leases  under  powers,  not  only  aU  usual,  or  proper,  or 
leaaonable  covenants  on  the  part  of  the  lessee  most  be  inserted,  bat  in  a  recent  case  it  was  laid  down, 
hat  if  the  lease  contains  any  unnsnal  or  improper  one  on  the  part  of  the  lessor,  that  the  lease  wiU 
te  bad,  notwithstanding  the  power  should  be  altogether  silent  respecting  covenants  on  his  (the  lessor's) 
Mrt.  Thos,  where  iSe  *  lessor  covenanted,  that  in  case  the  premises  were  burnt  down,  he  or  the 
person  for  tiie  time  being  entitled  would  rebuild,  or  in  default  of  doing  so  the  tenant  might  quit  the 
premises  and  should  be  discharged  from  the  rent ;  and  it  was  held  at  law,  that  tbe  lease  vras  bad 
igainst  the  remainder-man ;  and  upon  an  application  by  the  lessee  to  the  Court  of  Exchequer  to  have 
lie  covenant  expunged  and  the  lease  set  up  aaain  the  bill  was  disnussed.  See  Doe  v.  Sandhau^ 
.  T.  R.  700.  and.iSond&am  v.  MeduHHf  Excheq.  Hilaiy  Term,  1709. 

Where  a  power  required  the  best  rent  to  be  reserved,  and  that  the  lease  shoald  contain  usual  cove- 
laots,  but  without  expressly  saying  on  the  lessee's  part,  a  lease  was  granted  in  which  the  lessor 
covenanted  to  repair  a  mansion  house,  and  if  he  neglected  to  do  so  that  the  lessee  might  make  the 
repairs  and  deduct  the  expence  out  of  the  rent ;  and  it  was  held  that  the  lease  was  good^  the  jury 
indins  tbat  the  rent  was  the  best  rent,  and  that  the  covenant  on  the  lessee's  part  was  a  usual  one  ; 
ind  the  court  properly  observed,  that  if  the  burden  of  the  repairs  had  been  thrown  upon  the  lessee 
le  wonld  have  given  less  rent.  See  Doe  v.  BeUioom^  IS  Easf  s  Rep.  305.  It  may  be  proper  to  observe, 
liat  even  where  the  power  is  silent  as  to  leases  under  it  containing  usual  covenants  on  the  part  of  the 
easee,  power  of  re-entry,  &c.,  still  such  covenants,  power  of  re-entry,  &c.  must  be  inserted,  otherwise 
he  leases,  it  would  seem,  will  be  bad.    See  Taylor  v.  Horde,  1  Burr.  60. 

Before  condnding  the  subject  of  leases  under  powers  contained  in  family  settlements  and  wills,  it 
nay  be  proper  to  <M[>8erve,  that  in  order  to  the  validity  of  such  leases,  there  is  no  absolute  necessity 
or  any  express  reference  to  the  power,  for  if  the  lease  is  made  in  conformity  with  the  terms  or 
equisites  of  the  power,  this  is  all  that  Is  necessary  to  its  validity  both  at  law  and  in  equity.  2  Co.  Litt. 
f41.  and  see  Caw^eU  v.  Leackj  Amb.  740.  and  see  10  Mod.  36.  And,  (as  we. have  seen  before)  a  de* 
iation  from  the  power  in  the  formal  or  ceremonial  parts  of  it— as  attestation  by  one  instead  of  tw(» 
ritnesses,  the  lease  being  made  by  deed-poll  mstead  of  by  indenture,  &c.^  will  not  affect  the  lease  in 
faulty ;  at  least  where  the  lessee  can  be  considered  in  the  light  of  a  purchaser,  for  a  valuable  considerr 
tion  i  and  even  in  favor  of  a  lessee  at  rack  rent  and  wlw  could  not,  either  from  having  laid  oi|t 
»oney  in  improvements  or  otherwise,  be  considered  as  a  purchaser  for  a  valuable  consideration,  eveo 
n  his  favor  a  court  of  equity  it  is  conceived  would  supply  such  omissions  as  these. 

A  power  to  grant  leases  may  be  given  to  a  flme  covert,  and  leases  in  exercise  of  it  will  be  valid 
rberever  tbey  would  have  been  valid  if  made  by  a  feme  sole. 

In  concludinE  the  subject  of  leases  under  powers,  It  may  be  observed,  that  a  lease  under  a  power 
nay  be  granted  to  a  trustee,  in  trust  for  the  donee  of  the  power.  See  fViUon  v.  Sewell^  1  Blackst.  617* 
"a^lor  V.  Horde,  1  Burr.  60^ 

(6)  A  lease  made  by  the  attorney  in  bis  own  name  is  void  at  law.  Woniin  v.  SmM,  t  Lord  Raym. 
419.  It  is  presumed,  however,  that  it  would  be  good  in  equity,  and  that  a  court  of  equity  would 
ompel  the  lessor  to  grant  a  lease  which  was  valid  at  law. 

(r)  With  respect  to  the  dwration  of  leases.  It  may  be  observed,  that  a  lease  for  such  a  term  as  both 
arties  shall  agree  upon,  is  merely  a  lease  at  will.  Bac  Abr.  tit.  Lease  (L.  3.)  Though  if  a  rent  is 
eaejrved  on  such  a  lease,  it  wiU  be  regarded  as  a  tenancy  from  year  to  year.    See  sopra^  page  867, 

note 
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given*  this  is  a  good  lease  for  six  years  (li);  Wt  if  firerj 
be  given,  it  is  a  good  lease  for  the  life  of /.&     And 

if 


■ate  (f ).  And  a  lease  "  for  one  year,  and  ao  for  two  or  three  yeart,  or  for  any  ftirtber  tenn  of  yearly 
aa  the  lessor  and  lessee  may  think  fit  and  agree,  after  the  expiration  of  the  said  term  of  one  year,** 
Ifais  ia  a  good  lease  for  two  years,  and  after  every  subsequent  year  began,  it  is  not  detennioable  tit 
llhat  is  ended.    Harris  v.  Evantf  1  Wils.  Rep.  p.  262. 

A  demise,  '*  not  for  one  year  only,  but  from  year  to  year,"*  constitutes  a  tenancy  for  at  least  two 
years,  and  cannot  be  determined  by  a  notice  to  ouit  at  the  end  of  the  first  year.  Detm  v.  Cmimtigkif 
4  £ast*s  Rep.  i9*  And  if  such  a  lease  is  not  oetennioed  by  proper  notice  at  the  end  of  the  aemd 
year,  it  will  be  a  tenancy  for  another  year,  and  so  from  year  to  year  nntil  determined  by  doe  aotiee. 
See  Goodrighi  v.  Rtcfcurtf^oa,  3  T.  R.  46S.  A  lease  for  three,  six,  or  nine  years,  is  a  lease  for  maa 
yeaia,.  deteminable  at  the  end  of  three  or  six  years.  See  Goodrighi  v.  RiehitriUm,  3  T.  B.  46t.  And 
where  such  a  lease  does  not  specify  by  which  party  U  may  be  determined,  the  la$ee  alone  will  have  the 
i%ht  to  detennine  it.  See  I>«wi  ▼.  Sjpicrrier,  3  Bos.  Sc  PuL  399,  and  Doe  t.  Dixon,  9  Easrs  Rep.  15; 
and  see  also  Prico  y.  D^^,  17  Ves.  363,  where  the  point  arose  upon  an  tfgreewtewi  for  a  lease. 
If  ■•  certain  term  or  definite  period  is  mentioned,  the  lease  will  only  operate  as  a  tenancy  froot 
jtav  to  Year,  even  though  from  the  langnage  of  the  instrnment  and  the  ctreamstancea  of  the  case. 
It  shoirid:  be  pretty  evident  that  the  parties  intended  a  more  durable  interest.  Thus  in  the  case  m 
Warner  ▼.  Brottne^  &  T.  K.  166.  an  agreement  was  entered  into  between  ffonwr  and  Brwcme^  fay 
viuch  Wuruer,  in  consideration  of  401,  paid  in  hand,  agreed  to  let  a  house  to  Brwate  at  a  rent « 
40L  a  year.  IVwmer  agreed  not  to  raise  the  rent,  nor  turn  Browme  out,  so  long  as  the  rent  was  daly 
yaid,  and  as  he  {Bifowmeydid  not  sell  any  article  injurious  to  fVamer  in  his  business;  and  it  was 
agreed,  that  in  case  of  reraovsA  (volantary  remoYal  on  the  part  of  Browne  it  is  presumed  was  meant) 
^  (Brattme)  should  be  at  liberty  to  receive  the  said  sum  of  40{.  from  the  next  tenant  Wiamer  should 
accept.  Tbonph  there  had  been  no  breach  of  the  stiputetions  on  Browiu^B  part,  yet  about  five  years 
atfter  entering  into  tlie  above  af^reement,  ffamer  gave  him  notice  to  quit,  and  brought  an  ejectmeoC 

►f  ~ 


10  recover  possession,  and  the  Court  of  King^s  Bench  was  of  opinion,  that  the  interert  of 
■ot  betng  for  any  certain  defined  period,  was  only  a  tenancy  from  year  to  year.  [The  Coort 
•bserved,  that  it  couM  not  be  an  estate  for  life,  not  being  created  by  a  mode  applicable  to  the 
creation  of  such  an  estate.]  After  the  decision  at  law,  Browne  filed  a  bill  in  the  Court  of  Chancery 
iia€  a  specific  perfbrnnmee,  and  for  an  injunction  against  Warner  taking  possession  under  the  venfict 
in>  ejectment ;  and  the  Lord  Chancellor  being  of  opinion  that  something  more  was  intended  than  a 
mere  tenancy  from  year  to  year,  granted  the  injunction  till  the  hearing ;  and  his  Lordship  appeared 
%a  be  of  opinion,  either  that  Warner  shouM  repaythe  402.  or  execute  some  lease,  though  for  vrhac 
term  or  period  hiji  Lordship  gave  no  opinion.  What  finally  became  of  the  case  does  not  appear. 
See  Brown  v.  Warner^  14  Ves.  356.  and  ibid.  409^.  See  the  next  note  for  further  information  relative 
to  ^  the  duration  of  leases.^ 

(d)  Where  a  lease  was  made  for  one  year,  and  so  from  year  to  year,  dartag  ike  l^e  of  ihe  Imeor,  rt  was 
Aefd,  that  it  was  merely  a  lease  for  two  years,  or  at  most  for  three.  Bac.  Abr.  tit.  Leases  (L.  3.) 
And  in  the  case  of  a  lease  for  three  years,  and  at  the  end  of  tliose  three  years  for  other  three  yean, 
and  so  from  three  years  to  three  years  during  the  lessor's  life ;  it  was  held  to  be  onAy  a  lease  for  twelve 
years,  and  not  for  the  whole  period  of  the  lessor's  life.  •  See  Bac.  Abr.  tit.  Leases  (L.  3.)*.  But 
» lease  granted  from  twenty-one  years  to  twenty-one  years  for  the  term  of  99  years,  (and  it  wonld  be 
the  same  if  granted  from  year  to  year,  or  from  three  years  to  three  years,  for  the  term  of  99 
•r  any  other  definite  nvmoer  of  yearOj)  will  be  good  jbr  the  whole  of  the  99  years.  See 
Manchetter  C^ege  v.  Trqffbrd^  Bac.  Abr.  tit.  Leases  QL.  3.)    Plowd.  Kep.  f75.  529 ;  and  Brook,  tit. 


Perhaps  there  may  be  some  reason  to  think  that  the  distinction  between  a  lease  for  a  certain*  nnmbcr 
e#  years  absolute,  (as  three  for  instance),  and  so  from  three  years  to  three  years,  during  the  itfe  ^ike 
lessor  or  other  peraon;  and  a  lease  for  three  years  absolute,  and  so  from  three  years  to  three  years 
dwring  the  term  of  99  yean,  holding  in  the  former  case,  that  the  lease  is  only  good  for  nine  yean^ 
Ihongh  the  lessor  should  outlive  that  period,  and  in  the  latter,  that  the  lease  is  good  for  the  whole  m  . 
the  99  years,  is  not  a  tenable  distinction ;  for  it  would  seem,  on  the  true  construction  of  the  words 
*^  for  three  years,  and  so  from  three  years  to  three  years  during  the  Vife  af  the  lesfor,*'  that  Cbe  lease 
should  be  considered  as  a  lease  for  tliree  years  absolute,  (whether  the  lessor  may  die  within  the  time 
•r  not),  and  if  he  survived  tlie  first  three  years,  then  as  a  lease  for  as  many  more  successive  periods  of 
'tlMree  y^ars  each  as  may  accrue  during  the  lessor's  life ;  but  that  the  period  in  which  his  death  ocean 
is  determinable  by  thsrt  event :  and  though  the  lease,  according  to  such  a  construction,  nFonld  be 
cvrlaia  to  continue  during  the  lessor's  life,  not  only  in  point  of  moral  but  of  kgal  certainty,  yet  the 
interest  which  would  pass  by  such  a  lease  would,  it  is  conceived,  be  nothing  more  than  a  ckmitd  » 


•  In  a  case  similar  to  that  hut  noticed|  (see  Keb.  760  and  769.)  the  lease  was  held  to  bt  a 
aoly  nine  years* 
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if  a  leafle  be  made  from  my  death  until  Anno  Domini, 

1650;  this  is  a  good  lease. 
Zo.  6.  fU.       ^     If  I  say  to  /.  5.  being  in  my  house  [here  /.  S.  I  demise  LWeryof  lei- 

to  yon  my 'house  and  land  so  long  as  Hive;]  this  is  a  tin* 

good  lease  for  life  to  him,  if  livery  of  seisin  be  made  (e). 

Et  He  de  nmilibus. 
!1  Am.  pL  If  one  make  me  a  lease  of  land  mitil  an  hundred  ponnds  Livery  of  Mi« 

be  paid  me,  and  make  livery  of  seisin  upon  it;  this  is  a  *i»* 

good 

eresti  and  conseqnently  there  coold  be  no  objection  to  the  validity  of  the  lease,  on  the  ground  that 
t  was  not  made  by  a  mode  adapted  to  the  creation  of  an  estate  of  freehold.  That  sach  a  lease  is  not 
\ka$e  for  life,  in  the  proper  technical  acceptation  of  the  term,  notwithstanding  it  is  ^frtotn  to  eo»- 
hroe  daring  the  lessor'i  life,  wlU  be  the  more  apparent  when  it  is  considered  that  it  is  granted  for 
occessave  periods  of  a  certain  nnmber  ^  year$€tkih,  and  though  those  periods  of  years  are  made  to 
bilow  one  another  indefinitely,  so  long.as  the  lessor  lives,  still  they  are  bnt  so  nnny  snccessive  tenm 
f  tfetrif  and  the  lease  must  therefore  necessai-ily  be  a  lease  for  years  and  not  for  liie.  By  constmini^ 
nch  a  lease  as  we  are  speaking  of  as  a  lease  for  three  years  absolute,  and  for  as  many  further  saeoet- 
ife  periods  of  three  years  each  as  may  accrue  daring  the  life  of  the  lessor,  full  and  complete  effect 
s  given  to  the  intention  of  the  parties ;  but  accordfaag  to  the  decisions  in  the  eases  aboye  noticed,  the 
ntention  is  liable  to  be  almost  entirely  frustrated ;  for  where  a  lease  is  made  for  three  yean,  and  so 
Tom  three  years  to  three  years  during  the  life  of  the  lessor,  the  tatcntiiui  dearly  is  to  make  a  lease  for 
liree  years  absolute,  and  for  as  many  succeeding  periods  of  three  years  as  accrae  in  the  lessor's  life- 
ime;  but  that  the  period  in  which  the  lessor's  death  may  occur  (except  it  occurs  m  the  firstX  •hall 
jeterinine  by  his  death.  According,  however,  to  the  above  noticed  cases,  the  lease  would  be  a  lease 
:or  nine  years  absolute,  and  for  no  longer  though  the  lessor  sarvived  that  period;  and  for  no  less 
hough  he  died  within  it* ;— thus,  in  one  event,  givma  the  lessee  a  larger  interest,  and  in  the  other 
i  less,  than  was  intended.  Suppose  a  lease  was  made  for  twenty  years,  and  so  from  twenty  years  to 
wenty  years  dvrtag-  the  lasor's  life  -,  according  to  the  doctrine  in  the  above  cases,  the  lessee  would  be 
aititled  to  a  term  of  sixty  years,  notwithstanding  the  lessor  died  in  the  first  year  of  the  term;— puttug 
he  case  ui  this  way  may  p]ace  the  subject  in  a  stronger  point  of  view.  It  may  not  perhaps  bo 
nproper  to  advert  to  the  doctrine  that  was  laid  down  m  some  of  the  cases  we  are  ooasideriog^ 
riz.  that  if  livery  of  seisin  had  been  given,  the  lessee  would  have  taken  an  estate  for  life.  With  re- 
!eieoce  to  this  doctrine,  it  may  be  asked,  on  what  principle  could  livery  of  seisin  (made,  vre  presamo 
*er  f&rmam  doni)  convert  a  mere  chattel  Interest  (which  is  all  the  lessee  would  have  taken  witboat 
nch  livery)  into  an  estate  of  freehold  ?  If  livery  of  seisin  necessarily  created  an  estate  of  freehold, 
hen  the  doctrine  which  was  advanced  is  certainly  a  sound  one ;  bnt  livery  may  be  made  of  a  lest 
nterest  than  of  an  estate  of  freehold.  See  2  Bla.  Com.  310.  To  bold  that  livery  of  seisin  will 
;iTe  an  estate  of  freehold  where  a  term  of  years  is  only  granted,  would  have  the  effect  of 
lestroyhig  such  term,  and  of  making  the  lessee's  interest  very  different  from  what  the  partiea 
ntended ;  for  in  such  a  case  it  can  hardhf  be  doubt«l  but  the  term  of  years  was  the  interest  really 
Btended  to  pass,  and  that  the  livery  was  made  under  a  mistaken  notion  of  its  being  necessary.-— No 
operation  therefore  ought  to  be  ascribed  to  the  livery.  In  Co.  Litt.  (48.  a.)  it  is  laid  down  that  if 
I  man  make  a  lease  for  years  by  deed,  and  delivers  seisin  according  to  the  form  and  effect  of  the  deed 
bat  the  livery  ie  void,  and  that  the  lessee  has  but  an  estate  for  years. 

It  may  be  observed,  that  where  it  is  intended  to  giant  a  lease  /or  yMff ,  to  oonfinue  during  the 
ester's  life  (as  appears  to  have  been  the  intention  in  the  cases  just  noticed),  the  proper  way  is  to  graat 
t  for  a  long  term,  (99  years  for  instance)  **  if  the  lessor  lives  so  long ;"  or  saying,  ^*  bnt  deter- 
nlnable  upon  the  death  of  the  lessor.'' 

Where  a  lease  was  granted  for  forty  years,  if  the  lessor's  wife  or  any  of  their  issue  lived  so  lon|^  it 
rss  held  to  be  a  good  lease  for  the  forty  years  till  determined  by  the  death  of  the  lessor*s  wife  and  all 
hdr  issue.  See  Bac.  Abr.  tit.  Leases  (L.  3.)  But  it  seems,  that  a  lease  for  forty  years  to  two,  if 
hey  (not  saying,  or  either  of  them,)  live  so  long,  determines  by  the  death  of  either  of  them.  Bac. 
tbr.  tit.  Leases  (L.  4.)  In  the  case  of  a  freehold  lease  to  two  for  their  joitU  lives  it  would  ba 
itherwise. 

(e)  There  must  be  a  writing  now  to  give  validity  to  sach  a  lease— livery  alone  will  aot  do.  See 
npra,  page  267|  note  (d). 


*  In  the  reports  of  the  above  noticed  cases,  the  court  spoke  of  the  tern  which  they  held  to  pass  by 
be  lease  as  an  abeolute  term :  In  a  case  indeed  in  t  Dyer,  24  a.  they  spoke  of  the  term  as  deter- 
Binable  by  the  lessor's  death.  In  this  case  a  lease  was  granted  for  three  vears,  and  after  the  end  of 
he  three  years  to  the  end  of  other  three  years,  and  after  the  end  of  the  said  three  years  to  the  end  of 
ther  three  years,  <<  during  all  the  time  of  the  natural  life  of  the  lessor,"  and  it  was  held,  that  the 
Mee  took  an  estate  for  nine  years,  if  the  leeeor  eo  kmg  lived. 
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good  lease  for  life,  determinable  upon  the  payment  of  the 
hondred  pounds.  Bat,  if  no  livery  be  made,  it  is  no 
good  lease  (/)• 

If  one  make  a  lease  tt>  me  for  my  life,  and  for  four,  ten,  Br«. 
or  twenty  years  after;  this  is  a  good  lease  for  life  first,  if  ^*  ^^' 
livery  of  seisin  be  made,  and  then  a  good  lease  for  years, 
for  so  many  years  as  are  agreed  upon  afterwards,  which 
my  executors  shall  have.  And  if  no  livery  of  seisin  be 
made;  yet  it  seems  it  is  a  good  lease  for  so  many  years 
after  my  death. 

If  an  indenture  of  lease  be  made  between  A.  of  the  Co.  i.  i5S. 
one  part,  and  B.  C  and  D,  of  the  other  part,  and  therein  ^'^h  ^^^^ 
A.  doth  demise  land  to  B.  to  have  and  to  hold  to  him  for 
eighty  years,  if  B.  shall  live  so  long,  and  if  he  die,  or 
alien  the  premises  within  the  term,  then  that  his  estate 
shall  cease,  and  then  the  lessor  doth  grant  the  land  to  C. 
for  so  many  years  of  the  said  term  as  shall  be  then  to 
*  P.  271.  come  after  *  the  death  or  alienation  of  B.  if  he  [C]  live 
so  long;  in  this  case  this  is  a  good  lease  to  A.  for  so  many 
years  as  he  shall  live  of  the  eighty  years;  bat  the  lease 
to  C.  after  is  not  good,  for  the  term  is  ended  by  the  death 
of  B.(g)  bat  if  the  words  of  the  second  demise  be,  to  have 
and  to  hold  daring  the  residue  of  the  eighty  years,  and 
not  daring  the  residue  of  the  term ;  in  this  case  the  se- 
cond demise  is  good  to  C  also  (A). 

If  one  make  me  a  lease  for  sixty  years  if  I  live  so  long;  Co.  i.  153. 
provided  that  if  I  die  within  the  term,  that  my  executors  ^*^»  *^'  *^' 
shall  have  it  during  the  residue  of  the  sixty  years ;  in  this 
case,  this  is  a  good  lease  for  die  sixty  years  determinable 
upon  my  death,  bat  not  a  good  lease  for  the  residue  of 
the  sixty  years  after  my  death  (t).  And  yet  it  may  amount 
to  a  good  covenant  for  that  time. 

If  il.  covenant  to  levy  a  fine  to  B.  and  his  heirs ;  pro^  Eysh's  case. 
vided  that  if  he  pay  to  B.  and  his  heirs  ten  pounds  at  the  *!*"»•  ^  J^- 
.end  of  thirteen  years,  that  then  the  fine  shall  be  to  the  ^'  ^* 
use  of  A.  and  his  heirs ;  and  A.  doth  covenant  with  B.  by 
the  same  deed,  that  B.  his  heirs,  executors,  and  assigns, 
shall  quietly  hold  the  premises  ft'om  Michaelauu  next,  for 
thirteen  years,  and  yearly  from  thenceforth  for  ever,  if 
the  ten  pounds  be  not  paid  according  to  the  intent;  in 
this  case,  this  covenant  doth  not  make  a  good  lease  for 
the  thirteen  years,  and  it  is  but  a  covenant  (A). 


Corenaiit. 


« 


(/)  Bat  if  no  livery  is  made,  yet  if  the  lease  is  in  writing,  the  leasee  wiU  have  a  chattdl 
interest  until  the  lOOl.  is  paid.    See  Co.  litt.  4t»  «• 

(g)  In  the  case  of  Wright  v.  Cartwrigkt,  (l  Burr.  28S,)  where  a  term  of  years  was  granted  to  X  IT  k 
should  so  long  live,  and  if  he  died  within  the  teml,  then  that  B.  should  have  the  remainder  of  it ;  it 
was  decided,  that  the  remainder  to  B.  was  aood.  And  the  decision,  it  is  conceived,  is  a  tenable  — 
for  though  it  is  tnie,  that  ui  order  to  the  valulity  of  a  lease  there  must  be  certainty  both  in  the 

mencement  and  duration  of  the  lessee's  interest,  yet  that  certainty  need  not  be  a  positive  and  i 

diate  certainty, for  the  rule  is,  td  c<r<iijii  mt  putd  eertym  reddipotett;  and  in  the  case  just  noticed, 
both  the  commencement  and  duration  of  B.'s  interest  was  certain  to  be  ascertained  if  A,  died  witUi 
the  tenn.  It  may  be  proper  to  observe,  that  the  above  case  is  materially  difl'erent  from  the  UDiia> 
tion  of  a  term  in  €$8i  to  one  if  he  shall  live  so  long,  with  remaiDders  over  to  another. 

(h)  This  appears  to  be  an  over  refined  distmction  and  would  notnow  be  attended  to. 

(t)  See  last  note  but  ooe,  eonira* 

(k)  But  by  virtue  of  the  fine  B.  would  acqaire  the  legal  estate  not  only  for  tlie  thirteen  vears  bet 
In  fee ;  and  unless  A.  paid  B.  the  ten  pounds  at  the  end  of  the  thirteen  years  no  use  would  arise  m 
his  (i4/s)  favor,  but  the  legal  fee  would  remain  in  B. 

Il 


CHAP.  xiT.  OF  A  LEASEt  Kfl 

Plow.  fTs.  If  one  make  a  lease  for  a  certain  number  of  yean^  and  Covenant 

lit  aect  it  b  further  agreed  that  upon  some  contingent  the  lessee 

shall  have  the  fee-simple,  and  lively  of  seisin  is  given 

herenpon;  in  this  case,  the  lease  for  years  doth  continne 

good  for  tiie  time  agreed  npon. 

Co.  t.  S4.  10.       A  lease  for  years  cannot  by  the  agreement  of  the  par- 

97.  ties  be  made  to  the  heirs  of  the  lessee,  nor  intailed  to  the 

heirs  of  his  body.    And  therefore  if  a  lease  be  made  to 

i.  S,  and  his  heirs,  or  to  L  S*  and  the  heirs  male  of  his 

body;  yet  the  executors  of/.  $.  and  nothisheirs,  shall  EMcaton. 

have  it,  and  the  execntors  may  sell  the  term(/). 

Per  Jnstiee  If  two  agree  by  word,  that  one  of  them  shall  have  snch 

Jopes,  at  the     a  piece  of  land  for  twenty  years ;  this  is  a  good  and  per- 

Muzet  at  f^Qi  lease  that  u  made  by  this  agreement,  albeit  they  do 

^^*  agree  to  have  a  writing 'made  of  it  afterwards ;  for  in  this 

case  the  writing  is  but  the  confirmation  of  it  (m).    Bat  if 

the  agreement  be,  that  snch  a  writing  shall  be  made,  or 

that  a  lease  shall  be  made  of  snch  a  thing  between  them 

and  put  in  writing,  so  that  the  agreement  hath  reference 

to  the  writing,  and  implieth  an  intent  not  to  perfect  the 

agreement  until  the  writing  be  made;  in  this  case,  the 

lease  is  not  a  perfect  lease  until  the  writing  be  made(n). 

Albeit 


(0  If  an  ezisUog  term  of  years  U  devited  or  awined  to  one  by  words  which,  if  applied  to  an 
estate  in  fee-simple,  would  have  created  an  estate  tail;  in  such  a  case  the  partjr  will  take  the  term 
absolutely,  unless  there  is  a  limitation  over  npon  an  event  which  mnst  happen  (if  at  all)  within  the 
period  allowed  in  the  case  of  executory  devises.  See  Fcarae's  Executory  Devises  for  several  cases 
coaaected  with  this  subject ;  page  470,  H  ti^a  (Mr.  BuiUfs  ed.) 

(m)  A  writuig  now  necessary ;   see  the  statute  of  Frauds,  f  9  Car,  f .   e,  S. 

(a)  The  question  frequently  arises,  whether  a  particular  instrument  is  to  be  considered  as  an  aetnal 
lease,  or  as  a  mere  agreement  for  a  lease.  We  nave  already  seen,  that  to  constitute  an  attued  lease  or 
demee^  no  formal  words  are  necessary,  but  on  the  contrary,  that  very  slight  and  informal  expressions 
are  sufficient  for  the  purpose.  See  sapra,  page  %66f  note  (b).  This  however  is  to  be  understood  of 
cases  where  the  parties  clearly  intended  an  actual  present  demise,  and  not  a  mere  contract  or  agree* 
meat  for  a  future  demise.  Tlie  question  however  f^qnently  arises  upon  informal  ill-drawn  instni- 
aents,  whether  such  instruments  amount  to  actual  leases  or  to  mere  agreements  for  leases.  Many 
of  tbe  cases  which  have  arisen  npon  the  point,  do  not  appear  to  be  exactlv  reconelleable  to  each 
other,  nor  do  they  seem  to  fnnitsb  any  clear  principle,  or  well-defined  rule  of  construction  as  appli- 
cable to  it  It  may  however  be  laid  down,  it  is  conceived,  that  where  the  instrument  contains  no 
words  of  present  demise,  nor  even  the  words  ''agrees  to  let"  or  <<  demise,"  or  words  of  the  like 
import,  but  merely  that  the  lessor  agreee  to  grand  a  UoMe^  that  there  the  instmment  will  only  amount 
to  an  agreement  for  a  lease,  and  not  to  an  a^ual  lease.  * 

Where  however  the  instrument  contains  words  of  actual  demise,  as  that  the  lessor  **  hath  granted 
aad  demised,"  or  *'  doth  grant  and  demise,**  or  words  of  the  like  import;  there  the  instrument  will 
amount  to  an  actwd  UoMty  even  though  it  may  contain  an  agreement  for  granting  a  future  leate ;  for 
such  agreement  cannot,  it  is  conceived,  defeat  the  operation  of  the  formal  words  of  demise  which 
the  instrument  contains.  See  Baxter  v.  Broira,  t  Bl.  Rep.  973.  Horriagioa  v.  Wise^  Cro.  Elis.  486. 
Barry  v.  Nggeat,  cited  5  T.  R.  165.  TUdak  v.  Essex,  Hob.  34.  Maidon'e  cose,  ib.  33.  but  see  Bae. 
tit.  Leases,  164.  and  SUvrgeen  v.  PaywUr^  Noy  128,  eoatra ;  and  hi  poe  v.  AMmmer^  5  T.  R.  163.  it 
«us  deternuned  that  an  agreement  to  grant  a  future  lease,  prevented  the  words  ehatl  enjoy,  from 
tmoanting,  as  thev  otherwise  would  have  done,  to  an  actual  demise :  Still  however,  it  is  conceived, 
that  a  stipulation  n>r  a  future  lease  would  not  defeat  the  operation  of  formal  technical  words  of  de- 
mise. Where  however  the  instmment  contains  no  formal  words  of  demise,  but  merely  that  tlie  lessor 
'*  agreee  to  demise,"  or  '^let,**  or  the  like,  there  the  instrument  may  be  an  actwal  demise  or  an  agree- 
meai  for  a  demise,  according  as  it  is  to  be  collected  from  the  general  tenor  of  the  instrument,  whether 
the  partis  intended  it  to  be  the  one  ,or  the  other.     It  may  be  proper  however  to  remark,  that 


*  Where  an  instrument  set  forth  the  ternu  and  conditions  upon  which  four  separate  farms  were 
to  be  let,  (and  which  Instrument  does  not  appear  from  the  case  to  have  been  ever  signed  by  the 
lessor)  and  at  the  bottom  of  it  the  lessor  signed  his  name,  stating/  '^  I  agree  to  take  lot  I.  upon  the 
tenns  aad  conditions  above-mentioned,"  was  held  to  be  a  mere  agreement  for  a  lease. 

although 
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Albeit  llie  nioAt  lunial  and  proper  making  of  a  leaae  if  Co.  "^^ 

by  the  words,  demise/ grant,  and  to  ferme  let,  and  with  Jfo.e^   Bii 

an  kabetuhtm  for  life  or  years,  yet  a  lease  may  be  made  jL«MMi,  7u 

by 


although  the  words  *'  coreDant,**  or  ^'  agree  "  to  ''  let "  or  **  demiae,"  or  words  of  the  like  iflq)€f^ 
may  amoiiDt  to  an  actud  lease  in  a  oemise  for  c  mer€  term  <tf  years,  yet  they  cannot  poaaihly 
amount  to  an  actnal  demise  in  a  lease  for  life,  or  lives.  See  t>0€  ▼.  BrowUf  8  £ast*s  Rep.  165. 
and  Brmime  ▼.  fFAnicr,  14  Ves.  158. 

The  cases  of  Po^lsv.  BeniU^,  if  Easfs  Rep.  168.  Dm  t.  Gfwes,  15  East's  Rep.  t44,  are  andfes- 
ritifs  in  which  it  was  held  that  an  instniment  in  which  the  lessor  **  catenanted  or  tigreed  to  let,  grant, 
or  demise,**  was  an  actual  lease,  notwithstanding  it  contained  an  agreement  for  a  future  lease;  chs 
courts  regarding  such  future  lease  in  the  light  or  a  further  assurance.  Perhaps,  however,  it  ma^  be 
difficult  to  discover  any  very  satlsfiictor^  ground  for  the  decisions  in  the  above  cases,  in  waid 
there  appears  to  be  little  or  nothing  savouring  of  an  actual  pttnii  demise,  but  on  the  contrary,  every 
thing  tending  to  shew  that  the  parties  contempbted  a  future  act  as  necessary,  in  order  to  give  tac 
lessee  a  suffident  title  to  the  property  intended  to  be  leased.  Indeed,  where  the  lessor  corcMate  or 
agnei  to  let  or  demise,  it  must  be  tolerably  clear  that  a  future  act  is  intended;  for  eof>ea€Utimg  or  ogiw- 
ing  to  do  a  thing,  cannot,  upon  any  sound  principle  of  construction,  be  regarded  as  MtmaUy  doing  it; 
therefore  where  a  party  merely  caveiumtM  or  agrttM  to  unr,  it  must  be  clear  that  he  means  to  do  so  by 
some  future  act ;  consequently  where  such  is  the  language  of  an  instrument  which  contains  no  wonhdr 
actual  demise,  it  appears  difficult  to  regard  such  instrument  as  an  actual  demise,  and  still  more  difficait 
where  the  instrument  contains  a  stipulation  to  grant  a  future  lease.*  The  cases  therefore,  in  whic& 
•Nch  an  instrument  has  been  held  to  amount  to  an  actual  demise,  are  perhaps  of  a  doubtful  character, 
more  especially  as  there  are  other  cases  with  which,  it  is  conceived,  they  cannot  be  eanly  reeoociM. 
see  Dowdiag  v.  JSismII,  3  Taunt.  65.  Doe  v.  AMkburucr^  5  T.  R.  169.  GoodlUU  v.  fFoy,  i  T.  R.  75S. 
Doe  V.  SmUhj  6  Easfs  Rep.  530.  and  Broume  v.  H^arjrer,  14  Ves.  413.  PUaaauce  v.  Higkam^  l  Roll. 
Abr.  848.  Perhaps  where  an  instrument  contains  a  stipulation  for  ajutun  leate^  snch  inatmneat 
ought  always  to  be  considered  as  a  mere  agreemeui  for  aieise,  and  not  an  actual  lease,  except  Indeed 
It  also  contains  clear  unequivocal  words  ot  actual  demise :  And  perhaps  such  a  ctrcamatance  ai  tfee 
instrument  being  upon  a  proper  lease  stamp,  (which  appears  to  have  had  some  Inflnence  in  HNae 
of  the  cases)  should  be  altogether  disregarded ;  for  the  nature  of  the  instrument  should  be  deter- 
mined, it  is  conceived,  accoraing  to  the  intention  of  the  parties  (as  that  intentioB  is  to  be  aacer- 
tained  by  the  language  and  import  of  the  instrument)  without  any  regard  to  the  stamp  with  which 
it  is  impressed ;  for  a  circumstance  which  could  not  possibly  have  influenced  the  constractton  when 
stamps  did  not  exist,  ought  not,  it  is  conceived,  to  influence  it  now.  Suppose  an  mstmmenr  frsoKd 
with  all  the  technical  accuracy  of  an  actual  lease  was  upon  a  mere  agreement  stamp,  it  coold  never 
be  held  that  such  an  instrument  was  not  an  actual  demise.  It  is  true,  the  instrument  coold  not  be 
given  in  evidence  as  a  lease  till  properly  stamped,  but  still  it  would  be  a  lease  and  not  a  mere  agree- 
ment for  a  lease.  So,  an  instrument  which  could  only  be  considered  as  an  agreement  for  a  lease  if 
put  upon  an  agreement  stamp,  ought  never,  it  is  conceived,  to  be  considered  as  an  actaal  lease  froB 
the  circumstance  of  its  being  upon  a  deed  stamp  t. 

It  may  be  right  to  observe,  that  parol  evidence  cannot  be  admitted  to  shew  whether  the  parties 
intended  an  instrument  to  be  an  actual  lease  or  a  mere  agreement  for  one.*  [The  cases  in  which  it  hu 
been  held  that  instruments,  apparently  mere  agreements  for  leases,  were  nevertheless  actual  demise^ 
renders  it  proper  to  observe,  that  wherever  a  lease  is  prepared  in  pursuance  of  an  obscnrc  imtm- 
ment,  which  might  possibly  itself  be  considered  as  an  actual  loase^  if  such  future  lease  is  not  granted 
to  the  lessee  himself  but  to  some  one  by  his  appointment  (as  is  frequently  the  case  in  leaaea  granted 
in  pursuance  of  building  contract^,  care  should  be  taken  that  the  first  lessee  should  join  in  tie 
granting  or  operative  part  of  such  nitnre  lease,  and  not  be  a  mere  directing  party;  for  if  the  tint 
instrument  amounts  to  an  actual  lease,  it  must  pass  the  legal  estate,  whidi  must  eooseqneiitly  be 
vested  in  the  first  lessee,  and  therefore  to  vest  it  in  the  person  to  whom  snch  future  leaae  b  alade^ 
the  first  lessee  must  join  in  the  demise  made  to  the  second.] 

The  present  may  be  a  proper  place  to  consider  the  subject  of  enfbrcim^  a  specific  performance  of 
agreements  for  leases,  where  an  instrument  is  clearly  a  mere  agreeuunt  for  a  lease,  if  it  suffieiea^ 
ascertains  the  property  acreed  to  be  demised,  and  the  terms  upon  which  the  lease  is  to  J>e  granted 
either  party  may,  genendly  speaking,  compel  the  other  to  a  specific  performance  of  the  agreeaient 
If  however  there  should  be  fraud,  or  misuke,  or  any  thing  that  render  the  agreement  evidenilf 
mnfalr  and  inequitable,  a  Court  of  Equity  would  render  no  assistance  to  the  fraudulent  party,  or  to 
the  party  wishing  to  take  advantage  of  such  mistake,  &c.  [On  the  subject  of  agreements  tainted 
by  fraud,  mistake,  &c.  see  Mr.  iSii^den's  Treatise  on  Vendors  and  Purchasers ;  and  see  O'/taarte 
V.  Percivalf  2  Ball  &  Beat.  58.    An  actual  lease  may  be  set  aside  on  such  a  ground ;  see  H'iUtm  t. 


*  Tbo  expression,  (by  parol)  *.*  I  agree  to  let  yon  such  a  farm,*'  might  it  is  conceived,  amount  to 
an  actual  lease ;  but  covenanting  or  assuring  in  uriting  to  do  a  thing,  prptty  clearly  shews  tint  ite 
parties  meant  it  to  be  aeiually  done  by  some  future  act. 

t  An  ad  valorem  stamp  is  now  necessary  in  leases. 
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by  other  words ;  for  whatsoever  word  will  amount  t6  a 
grant,  will  amouiit  to  a  lease.    And  *  therefore  a  lease     *  P.  272. 

may 

ff^iUaHf  ^6  Ves.  73;  and,  in  cases  of  gross  frand,  leases  will  be  set  aside,  although  there  may  have 
been  acts  of  confirmation.  Say  v.  Barwick,  1  Ves.  &  Be.  195.]  It  will  be  proper  to  observe,  that 
irhere  a  party  seeks  a  performance  of  a  written  agree/nent,  he  roust  take  care  that  it  is  execntpd 
4nreeably  to  the  statnte  of  Frauds  (29  Car.  2.  ch.  3),  which  enacts  *^  that  all  leases,  estates,  interetits 
MT  freeholds,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  oitt  of,  any  messuages,  manors, 
Ihnda,  tenements,  or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
put  in  writing  and  signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents,  Uiereunto 
awfally  authorized  by  wriiing,  shall  have  the  force  and  effect  of  leases,  or  estates  at  will  only,  and 
illall  not.  Hiker  in  law  or  equity ^  be  deemed  or  taken  to  have  any  other  or  greater  foroe  or  effect ;  a«y 
»msideration  for  making  any  tuck  parol  leases  or  estates,  or  any  former  law  or  usage  to  the  contrary 
■otwithstanding — except  nevertheless  all  leases  not  exceeding  the  tenn  of  three  years  from  the 
naking  thereof  whcrctipon  the  rent  reserved  to  the  landlord  during  such  term,  shall  amount  to  two- 
ihird  parts,  at  the  least,  of  the  full  improved  value  of  the  thing  demised."  And  the  4th  section 
snacts,  that  no  action  shall  be  brought  whereby  to  charge  any  person  upon  any  contract,  or  sale  of 
anda,  or  any  interest  in  or  concerning  them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  1)e  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  some  person  by  him  lawfuHy  authorized  *.  ' 

Agreements  for  leases  should  not  only  be  made  according  to  the  statute,  but  they  should  snfficienlly 
ascertain  or  describe  the  property  agreed  to  be  demised,  tlie  term  or  number  of  years  for  which  it  is 
to  be  leased,  the  time  at  which  the  lease  is  to  commence,  and  the  rent  to  be  paid.  It  is  of  the  greatest 
importance  that  the  agreement  should  be  sufficiently  clear  upon  these  material  points ;  and  it  might 
be  advisable  that  it  should  also  specify  what  covenants  it  should  contain  on  the  respective  parts  of  the 
lessor  and  lessee;  and,  if  it  is  intended  that  the  lessee  shall  not  assign  without  the  lesnor'a  consent, 
it  will  be  proper  that  it  should-  be  specifically  mentioned  in  the  agreement;  for  nnless  it  is  tlie 
lessor  has  no  right  to  require  a  coveaant  to  be  inserted  in  the  lease,  restraining  the  lessee  from 
fessigntng.  Even  a  clause  lu  the  agreement  that  the  lease  shall  contain  "  allvsiutJ  covenants,  clauses, 
Dr  provisoes  on  the  part  of  the  lessor,"  will  not  entitle  the  lessor  to  have  a  covenant  or  proviso  in- 
lerted  in  the  lease  against  assigning.'  Where  a  written  agreement  omits  to  specify  the  term  or  num- 
ber of  years  for  which  the  lease  is  to  be  granted,  parol  evidence  cannot  be  adduced  td  supply  the 
Dinission  t.  See  CUnan  v.  Cooke,  1  Sch.  &  Lef.  22 ;  and  see  KirsUy  v.  Ducky  2  Vem.  684.  In  all 
cases,  therefpre,  where  an  agreement  omits  to  ascertain  (he  term  for  which  the  lease  is  to  be  granted, 
a  court  of  equity  cannot  enforce  a  specific  performance  of  the  agreement ;  and  if  the  lessee  has  been 
let  into  possession,  he  will  only  be  considered  as  tenant  from  year  to  j^ear ;  and  after  giving  the  proper 
notice  to  quit,  the  lessor  may  bring  an  ejectment  and  recover  the  possession.  See  Doe  v.firoivii«,8  East's 
r.  K.  165.  [In  this  case  a  very  obscure  agreement  was  entered  into,  without  specifying  the  term  for 
irhich  the  lease  was  to  be  granted.  The  lessee  paid  a.  premium.  The  lessor,  after  giving  notice  to  quit, 
i>ronght  an  ejectment,  and  obtained  judgment :  The  lessee .  filed  a  bill  in  equity  to  restrain  the 
^ssor  from  proceeding  nnder  the  judgment,  and  for  a  specific  performance  of  the  agreement.  The 
LfOrd  Chancellor  granted  the  injunction,  and,  upon  a  motion  to  dissolve  it,  refused  to  do  so ;  his  Lord* 
thip  observing,  that  he  thought  the  contract  might  be  so  construed  as  to  afford  a  remedy  to  the  lessee, 
IS  by  decreeing  that  the  lessor  should  either  repay  tlie  prejnium,  or  grant  some  lease  that  would  enable 
the  lessee  to  recover  at  law.  How  the  case  was  finally  disposed  of  does  not  appear  from  the  report. 
See  Browne  v.  fVamery  14  Ves.  1.^6.  408.]  Though  an  agreement,  where  the  term  is  neither  named 
aor  the  means  of  fixing  it  specified,  cannot  be  enforced,  yet  if  an  agreement  is  entered  into  to  grant 
a  lease  for  such  a  term  as  A.  B.  shall  name,  and  he  accordingly  names  one,  there  a  court  of  equity 

^111 

*  What  shall  be  considered  as  a  contract  or  agreement  in  writing  within  the  meaning  of  the  statnte, 
and  also  what  shall  be  considered  as  a  signing,  being  subjects  fully  treated  of  by  Mr.  Sugden  in  his 
ralna^le  wortc  on  the  Law  of  Vendors  and  Purchasers,  the  Editor  begs  to  refer  to  it  for  information 
apon  these  subjects.— -It  will  be  seen  from  the  treatise  just  referred  to,  that  letters  may  amount  to  an 
s^reement,  within  the  meaning  of  the  statute;  and  letters  or  memorandums  written  subsequently  to 
a  parol  agreement  (written  by  the  party  against  whom  a  specific  performance  is  sought),  will  be 
•dmitted  as  evidence,  to  shew  that  tliere  had  been  an  agreement ;  and  where  there  has  been  a  subr 
itantial  part  performance  of  such  parol  agreement,  the  evidence  of  a  single  witness  will  be  sufficient 
to  support  the  plaintiff's  bill,  though  denied  by  the  answer ;  but  this  subject  is  more  fully  treated 
»r  below. 

On  the  subject  of  signing  agreements  it  may  just  be  noticed,  that  ^f  an  agreement  for  a  lease  is  only 
ngned  by  one  of  two  or  more  join^  tenants,  tenants  in  common.  Sec,  it  will  only  be  binding,  generally 
rpeaking,  upon  the  party  signing  it ;  but  in  a  case  in  Com.  Dig.  tit.  Agreement  2,  c.  1,  it  was  held, 
iiat  an  agreement  for  a  lease  by  a  Dean  and  Chapter,  Ihough  signed  by  the  Dean  alone,  should  bind 
Jie  Chapter. 

-^  On  the  subject  of  supplying  omissions  in  written  agreements  by  parol  evidence,  and  also  on  the 
object  of  admitting  such  evidence  to  alter  or  vary  written  agreements,  and  to  explain  latent  and 
MBLtent  ambiguities,  Mr.  Sugden**  Vendors  and  Purchasers  should  be  consplted, 
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may  be  made  by  the  word  **  give;^  **  beUke^^  or  flie  like. 
The  word  hcavit  also  is  a  good  word.    And  the  lue  in  the 

Exchequer 


will  compel  the  lessor  to  srant  a  lease  for  the  term  named.  See  StukOey  t.  Brntler^  Hob.  174.  U, 
however,  A.  B.  shonld  re^se  to  name  a  tenuj  in  that  case  a  court  of  eqaity,  it  is  conceived,  eooU 
render  no  assistance.  See  BImndeU  v.  Br^Uargh,  17  Ves.  $42;  So,  if  instead  of  refosing  to  name  a 
term,  be  should  name  one  which  was  unreasonably  long,  much  longer  than  it  Is  fair  to  presume  the 
parties  had  in  contemplation,  a  court  of  ^uity,  It  is  apprehended,  would  refuse  Its  aidy  and  aot 
enforce  a  lease  for  such  unreasonable  term.  Sels  £ificry  ▼.  IVaUf  5  Ves.  846  ;  and  see  19  Ves.  491. 
[Wherever  it  is  agreed  that  the  term  should  be  fixed  by  a  third  person,  it  might  be  proper  to  exprea 
**  for  such  a  term  or  number  of  years  as  A,  B.  shall  name,  but  not  exceeding  the  term  of  so  maij 
years,  and  not  being  less  than  the  term  of  so  many  years.**]'  Not  only  ought  the  agreement  to  asceriaia 
the  term  for  which  the  lease  is  to  be  sranted,  or  at  leaist  point  out  the  means  by  which  it  may  be  as- 
certained, but  it  should  also  specify  me  time  at  which  it  is  to  eommmee,  for  its  omittini^  to  do  so  ought 
be  fatal  to  obtaining  a  specinc  perfonnance.  Parol  evidence  will  not  be  admitted  la  snch  a  caiej 
{Pym  v.BlaekbunUf  5  Ves.  34,  and  see' Blof«  v.  Saigon,  3  Meriv.  t46 ;)  but  if  there  ia  any  dran- 
stance  from  which  it  can  fairly  be  inferred  that  the  parties  intended  the  lease  to  commence  at  any  par* 
ticular  period,  a  court  of  eqnity  will  make  such  inference,  ahd  direct  the  lease  to  be  granted 
accordingly.  See  Pym  v.  Blaekbunu^  S  Ves.  34,  LeUvng  the  leuu  into  posastUm  might,  peshaps, 
be  a  circumstance  from  which  it  might  be  fairly  inferred  that  the  time  at  which  he  was  let  iata 
possession  was  the  period  at  which  the  term  was  to  commence.  And  where  an  agreement  is  entered 
into  for  a  new  lease,  with  a  tenant  already  in  possession,  if  the  agreement  was  entered  into  bnt  a  short 
time  either  before  or  after  the  expiration  of  the  old  lease,  it  perhaps  might  be  inferred  that  the 
expiration  of  the  old  lease  was  the  period  at  which  the  new  one  was  to  commence ;  but  there  does  ast 
appear  to  be  the  same  ground  for  any  such  inference,  wliere  the  agreement  for  the  new  lease  is 
entered  into  several  years  either  before  or  after  the  expiration  of  the  old  one.  See  Pym  v.  BUk- 
hmrtUf  3  Ves.  34. 

Omitting  to  specify  the  amount  of  the  rent,  would  be  an  omission  equally  fatal  to  a  specific  perform- 
ance of  an  agreement  for  a  lease,  as  the  omission  of  the  term  for  which  the  lease  is  to  be  granted ;  aai 
parol  evidence,  it  is  presumed,  could  not  be  received  in  such  a  case.  See  iVeoUam  v.  HconK,  7  Tes. 
211.  Neither  can  tne  amount  of  the  rent  reserved  by  a  written  agreement  be  altered  by  ^anl 
evidence*.  See  the  case  last  cited.  It  may  be  proper  to  notice,  that  if  it  b  part  of  a  wnttca 
agreement  that  the  rent  shall  be  fixed  by  a  third  person,  after  the  rent  is  so  fixed  the  a^eement  asy 
be  enforced  just  the  same  as  if  the  amount  of  the  rent  had  been  fixed  by  the  agreement  itself ;  uileoi 
indeed,  the  party  fixing  it  should  name  an  evidently  unreasonable  rent ;  in  whi<£  case  a  court  of  eipiilj, 
it  is  presumed,  would  not  enforce  the  agreement.    See  Gourlaif  v.  Duke  of  Somerset ^  19  Ves.  432. 

As  agreements  for  leases  shonld  ascertain  with  precision  the  property  to  be  demised,  the  number  if 
years  for  which  it  is  to  be  demised,  the  time  at  which  the  term  is  to  commence,  and  the  amoant  of  iht 
rent,  and  also  the  material  covenants,  provisoes,  &c.  -,  so,  in  addition  to  Hiese  particnlara^  in  agree- 
ments for  building  leases,  the  nature  nfihe  buUdinge  should  be  specified  with  sufficient  clearness,  olfatf- 
wise  the  agreement  cannot  be  enforced.  Tbos,^  an  agreement  to  lay  out  a  certain  sum  in  bailfiB^ 
witliout  specifying  the  nature  of  the  building,  cannot  be.  enforced. .  See  Mosdetf  v«  Virgm,  3  Vek 
184. 

In  tiie  case,  indeed,  of  AUen  r.  Hardins^,  (t  Eq.  Ca.  Ab.  17,)  an  agreement  by  a  cnrate  to  bnild  a 
house  on  the  glebe  of  land  was  enforced,  although  the  agreement  did  not  specify  the  kind  of  htem 
which  was  to  be  built  It  would  seem,  however,  that  the  decision  in  the  case  just  noticed  la  to  be  ss- 
cribed  to  the  circumstance,  of  the  agreement  being  intended  for  the  benefit  of  the  church ;  and  tbeie- 
fore,  as  the  Lord  Chancellor  observed,  ought,  if  it  possibly  could,  to  be  performed.  lo  the  eme^ 
however,  of  Ftrgtn  and  Moeeley,  Lord  Eldon  appears  to  have  disapproved  of  the  decision  in  AUeu  t, 
Harding,  and  not,  it  is  conceived,  without  great  reason ;  for  where  the  kind  or  description  of  baildi|| 


is  not  spacified,  what  ground  or  daia  can  there  be  on  which  to  enforce  the  agreement?  and,  waeonr 
it  may  relate  to  building  on  church  property,  or  on  any  other,  can  make  no  difference;  aoa  panl 
evidence,  as  to  the  kind  of  building,  onght  not  to  be  admitted. 

In  the  case  of  Lueaa  y,  Comer/ord,  3  Bro.  C.  C.  167,  Lord  7%icr2oio  expressed  himself  of  o  ~  ' 
tliat  there  could  be  no  specific  performance  of  an  agreement  or  covenant  to  rebuild  or  repair 
in  the  case  of  The  City  of  London  v.  Nash,  3  Atk.  515,  a  similar  doctrine  appears  to  have 
advanced.    Bnt  if  an  agreement  to  rebnild  specifies  with  sufficient  clearness,  what  kind  or   ~ 
tion  of  booses  the  new  ones  are  to  be.  there  seems  to  be  no  reason  why  a  specific  perfi 
of  an  agreement  to  rebuild  should  not  just  as  soon  be  enforced  as  an  agreement  to  maid, 
appears  to  be  no  well-founded  distinction  between  the  cases.     So,  with  respect  to  an 
nient  (or  covenant)  to  repair,  if  the  nature  and  extent  of  the  re)>airs  are  sufficiently  aacertrikH 
there  wonld  seem  to  be  no  good  reason  against  a  specific  performance  of  the  agreement  ;  and  Lai 
Erskine,  in  the  case  pf  Sanders  v.  Pope,  is  Ves.  28«,  and  Lord  Eldon  in  MoseUy  v.  Kif^rm,  3  Ves.  "^^ 


•  With  respect  to  admitting  parol  evidence  to  alter  or  vary  written  agreements,  see  Mr. 
Vendors  and  Purchasers. 
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Exchequer  ia  to  make  leases  by  the  word  ctmmiithmu^   * 
JBro.  Itasca  which  is  a  good  word  to  make  a  lease.    ^And  if^.  do 

but  . 


and  HiU  ▼.  Btavlay,  16Ves.  405,  may  be  coasidered  as  having  eipresMd  themseWea  di8sati96ed 
wirli  the  doctrine^-that  there  could  not  be  a  speci6c  pcrfonnance  of  a  covenant  or  agreement  to 
rebaild  or  repair.  Perhaps,  therefore,  where  a  covenant  or  agreement  to  rebuild  or  repair  snf- 
liciently  specifies  what  Icind  or  description  of  honses  the  new  ones  are  to  be,  or  the  nature  and  extent 
of  the  repairs  which  are  to  be  made,  there  may  be  little  doubt  but  a  specific  performance  would  ba 
enforced.  \ 

The  Statute  of  Frauds,  as  we  have  already  seen,  enacts,  that  leases  or  interests  in  land,  created 
by  parol,  exceeding  three  years,  shall  have  the  effect  only  of  leases  pr  estates  at  wiU\  any  consi* 
DERATION  FOR  MAKING  THE  SAME  NOTWITHSTANDING  :  and  the  Statute  cxpressly  says,  that 
they  shall  only  have  this  effiect  ha  equiiv  as  well  as  at  law  *. 

Conrts  of  eouity,  however,  (though  bow  far  properly  is  another  thin^)  in  certain  cases  enforce  the 
performance  or  parol  agreements  for  leases,  notwithstanding  such  agreements  are  for  terms  exceeding 
three  years  t.  T^e  cases  in  which  they  do  this,  are  cases  m  which  there  has  been  what  is  termed  a 
tmbgioMiial  p»rt  performanee  of  the  asreement ,  This  substantial  part  performance  is  held  to  take  the 
case  oat  of  the  statute,  on  the  ground  of  such  substantial  part  peiforroance  tls«(f  affording  an  evidence 
tint  there  has  been  wme  agreement ;  and  consequently  the  tact  of  there  having  been  an  agreemenif 
does  not  rest  upon  mere  parol  evidence.  Such  substantial  part  performance,  therefore,  in  itself 
•faewring  that  there  has  been  some  agreement,  parol  evidence  is  let  in  for  the  purpose  of  shewing  the 
nature  and  terms  of  such  agreement  t*  See  Frame  v.  Dawson^  14  Ves.  388.  In  order  to  ascertain  in 
what  cases  conrts  of  eqnity  will  enforce  parol  agreements  for  leases  exceeding  three  years,  we  must 
endeavoar  to  ascertain  what  is  to  be  considered  a  iubttantial  part  performanee ;  an  enquiry  which,  itis 
feared,  will  not,  from  the  discordancy  of  the  cases,  be  attended  with  so  satisfactory  a  result  as  might 
bave  been  wished.  And  first,  it  may  be  observed,  that  the  lessee  taking  pttetenion,  and  patfing  a  fine^ 
or  layiag  out  money  m  trnpraoements^  pareuant  to  an  agreement  for  the  purpoee,  is  considdred  as  a  sub- 
stantial part  performance.  See  Lester  v.  Foxcroft,  Colles's  Sup.  to  Bro.  P.  C.  108.  Floyd  v.  Bwldand^ 
t  Freem.  «68. 

According  to  the  Earl  of  AyUtford^^  case,  t  Stra.  783,  and  the  case  ofKine  v.  Ba\fey  2  Ball  &  Be. 
348,  taking  poueeeion  is  alone  a  substantial  part  penformance,  and  a  ground  on  which  to  enforce  a 
specific  performance ;  consequentiy,  where  a  lessee  enters  into  possession  in  pursuance  of  a  parol 
agreement,  there  needs  no  such  concurring  circumstance,  as  the  payment  or  expenditure  of  moneys 
in  order  to  take  the  case  out  of  the  Statute.  But  it  seems  that  an  old  tenant  continuing  in  possession 
in  pursuance  of  a  parol*agreement  for  a  new  lease  will  not  take  the  case  out  of  the  Statute,  and  con- 
sequently will  not  afford  a  ground  on  which  to  enforce  a  specific  performance.  In  the  case  of  Morphett 

▼.  Jone»m 

*  The  Editor  is  aware  that  it  is  the  fourth  section  of  the  statute  which  is  considered  to  apply  to  the 
case  of  eoniraete  or  agreements  for  leases,  and  not  the  first  and  second.    There  is  however  great  reason 
to.  think  that  an  erroneous  opinion  prevails  in  this  respect.     An  attentive  consideration, of  the 
fonrth  section  will  shew,  it  is  conceived,  that  such  pArt  of  the  section  as  relates  to  lands,  only 
relates  to  contracts  for  the  sale  of  lands,  and  not  to  contracts  for  leases.    This  would  be  tolerably 
evident,  if  the  words  "  contract  or  sal^,"  were  read  **.  contract  for  sale."    The  word  '*  or"  seems 
to  be  an  evident  error.    The  language  of  the  section,  as  it  stands,  is  hardly  either  sense  or  gram- 
nar ;  but  substitute  the  word  **  for  "  in  the  place  of  the  word  *<  or,"  and  the  language  and  mean- 
ing become  clear  and  plain.    But  even  admitting'  this  correction,  it  might  perhaps  still  be  con- 
tended, that  the  fourth  section  relates  to  contracts  for  leases,  on  the  ground  that  a  contract  for  a  tease 
Is  n  contract/or  the  sale  **  iff  an  interest  in  laiids"«-a  lease  being  a  partial  sale.  But  this,  it  is  conceived, 
would  be  a  very  strained  and  unnatural  construction  of  the  words.    If,  then,  the  fourth  section  only 
flulates  to  contracts  for  the  sale  of  lands,  viz.  for  the  sale  of  lands  in  the  common  acceptation  of  the 
^rord  **  saUf"  then  it  must  be  the  first  and  second  sections  of  the  act,  and  those  only,  which  relate  to  ' 
•  €mstraHs  for  leases ;  or,  if  it  should  be  contended,  that  these  sections  only  relate  to  actual  leases^ 
or  demises  alt  law^  then,  in  fact,  there  would  seem  to  be  reason  to  contend  that  the  statute  does  not 
■  velmte  at  all  to  contracts  or  agreements  for  leases ;  and  that  such  contracts  are  left  altogether  unpro- 
,  %ided  for.   It  u  conceived,  however,  that  the  first  section  is  comprehensive  enough,  both  in  its 
fetter  an^  spirit,  to  embrace  contracts  for  leases,  as  well  as  actual  demises  operating  at  law.     The 
Sditor,  therefore,   in  his  subsequent  view  of  the  doctrine  relative  to  contracts  or  agreements  for 
;  leases,  has  considered  it  as  affected  by  the  first  and  second,  and  not  by  the  fourth  section  of  the 
#tatote  of  Frauds. 

t  The  Editor  has  met  with  no  case  in  which  a  court  of  law  has  decided  that  a  parol  lease  for  more 
^0Hni  three  years  is  good ;  and  yet  this,  perhaps,  might  be  as  properly  done,  in  cases  where  such  acts  are 
fmtwformed  as  affor<ll  evidence  of  there  having  been  a  parol  demise,  as  for  conrts  of  equity  to  enforce  a 
performance  of  a  parol  agreement  for  a  lease,  because  of  the  perfonnanc^  of  similar  acts. 

%  It  might  perhaps  be  thought,  that  if  parol  evidence  can  be  admitted  to  slew  the  nature  and  terms 
of  a  parol  agreement,  where  there  has  been  a  part  performance  of  such  agreements  that  parol  evi- 
dence might  be  admitted  in  the  case  of  written  agreements  to  supply  tnth  omissions,  sa  the  term  of 
yemm,  rent,  &c. ;  but  this  we  have  seen  i«  not  done. 

D  D  2 


ifif  .    OF  A  LEASE*  CHAJ.xrr. 

but  grant  and  covenant  with  S.  that  B.  Jhall  enjoy  msh 
a  piec«  of  land  for  tweirty  years ;  this  b  a  good  lease  for 

twenty 


4 


▼.  Jimei,  1  WiU.  C.,C.  109,  the  Mast^  of  the  Rolls  observed,  that  cootiaiiiiis  hi  poMession  SBonite 
to  Dothing;  and  in  the  case  of  mUis  v.  StradUHg,  3  Yes.  SSl,  the  Lord  Chancellor  obaerrcd,  Ifta* 
**  the  fact  of  continuing  in  possession  would  not  weigh."  Bnt  though  continuing  in  posseasioo  will  wl 
take  a  parol  agreement  for  a  new  leave  out  of  the  Statute,  yet  the  expendltore  of  aMMiey  in  I*- 
provements,  in  pursuance  of  a  stipulation  to  do  so^  would  amount,  it  is  presumed,  to  a  BnutanM 
part  performance,  and  would  consequently  take  the  case  out  of  the  Statute;    Tlie  case  of  PiMiag 
▼.  Armitagty  l«  Ves.  78,  (and  see  RtMrU(m  v.  St,  Joki^  «  Bto.  C.  C.  140)  seems  to  be  tm  aatbonn 
for  this  opinion ;  for  it  may  be  inferred,  that  a  parol  agreement  for  a  new  lease,  entered  ii^  wita 
a  tenant  in   possession,  would   have  been  specifically  enforced,  on  the  ground  of  cxpendtfurcm 
im^(n>ement8  in  pursuance  </  the  agreement,  had  it  not  been  for  the  drcnmstance  «f  the  agree- 
ment being  only  proved  by  one  witness,  and  positively  denied  by  the  answer ;  and  the  j^raetice 
of  courts  of  equity  is,  to  dismiss  bills  where  the  iacts  are ''only  proved  by  a  single  witneas,  wm4, 
denied  by  the  answer,  unless  there  are  circumstances  which  discredit  the  answer,  and  conBtcsanea 
or  support  the  facts  stated  in  the  bill.    But  though  the  case  of  PtUing  ▼.  ArmiUige  is  not «  direet 
decision  upon  the  point  under  consideration,  yet  such  seems  to  be  the  •  fair  conclusion  to  be  dnwm 
from  it^at  least,  such  appears  to  be  the  conclusion  to  he  drawn  from  it  where  the  ezpenditnte  is 
in  making   $uch  improvements  as   may   fairly  be  referred  to,   or  considered  to  reaiilt  tnm  m 
agreement  on  the  subject,  and  not  merely  such  as  a  tenant  from  year  to  year,  dr  under  an  r~* 
lease  might  possibly  voluntarily  make  without  any  agreement*;  for  in  such  a  case  tke 
ditnre  could  not  be  considered  to  afford  in  itself  any  evidence  of  there  having  been  any  agn 
and  in  order  to  take  a  parol  agreement  out  of  the  Statute,  the  part  performance  must  ceasist  of  the 
doing  of  something  which  in  ttM(f  affords  an  evidence  of  there  having  been  soyic  agreement,  (aeefhoac 
T.  Dawson,  14  Ves.  388)  otherwise  the  whole  case  would  rest  npo»  parol  evidence,  and  cooseqaealily 
would  be  too  palpably  within  the  Statute  to  admit  of  any  doubt. 

But  thougli  the  expenditure  of  money  in  improvements,  in  pursiuanee  <tfa  ttipiulatkm  <ss  d»  so*  will,  it 
is  conceived,  take  a  parol  agreement  for  a  new  lease  out  of  the  Statute,  yet  the  expcnditare  tf 
money  in  Improvements  merely  on  the  faith  of  a  parol  agreement  for  a  new  lease,  will  net  do  aOi 
It  is  true,  there  are  authorities  the  other  way  t ;  but,  as  was  observed  by  the  Master  ef  Ike 
Rolls,  the  expenditure  in  such  a  case  not  being  in  PuasOANCB  of  the  agreement  mm  he  ••  p«< 
PERFORMANCE  of  it;  and,  as  we  have  already  seen,  in  order  to  take  a  parol  agreement  ent  of 
'  tlie'Statnte,  there  must  be  a  substantial  part  petformance  of  it.  And  in  the  case  of  Icyiag  eat 
"Robertson  v.  St.  John,  S  Bro.  C.  C.  140,  the  Lord  Chancellor  olMerved,  that  the  cireamstanoe  af 
money  after  the  agreement,  as  it  was  voluntary,  could  not  vary  the  nature  of  the  ease.  So  a  pafil 
agreement  for  a  new  lease,  in  consideration  of  money  voluntarily  expended  previous  to  the  agreement 
cannot  be  enforced.    Robertson  v.  St.  John,  t  Bro.  C.  C.  140. 

A  parol  agreement  for  a  new  lease  is  not  taken  out  of  the  Statute  by  the  payment  of  n  fine  t  i  ■s' 
is  it,  it  is  conceived,  by  the  payment  qf  an  increased  rent,  fn  the  case,  inaeed,  of  fW^ih  v.  Sit  mi 
Ung,  S,Ves.  381,  the  X^rd  Chancellor  seemed  to  lay  some  stress  upoi\.the  cireomttance  of  the  pay- 
ment of  an  increased  rent ;  bnt  perhaps  there  is  less  reason  why  the  payment  of  an  increased  veac 
should  take  a  parol  agreement  out  of  tne  Statute,  than  that  Ihe  paymeat  of  a  fine  shenki  do  so.  If 
indeed,  a  parol  agreement  can  only  be  taken  out  of  the  Statute  On  the  groutd  of  a  mbstantial  part 
performance,  and  if  soch  part  performance  must  consist  of  some  unequivocal  act,  tencHng  la  staeir  la 


*  If  the  expenditure  is  in  making  improvements  which  the  lessee  would  Imve  been  Migti  la 
make  without  any  stipuiation  to  do  so,  such  an  expenditure  will  not  take  a  parol 
out  of  the  statute.    Thus,  in  the  case  t>f  Frame  y.  Dawton,  14  Vn.  SB6,  a  tenant  in 
and  who  teas  under  a  covenant  to  keep  in  repair  generally,  having  diseovered  that  a  party-iwal 
in  a  very  bad  state,  applied  to  his  landlord  to  contribute  to  the  expense  of  repaiiiag  it,  bat  wl 
he  refused  to  do ;  but  in  consideration  of  the  expense  which  the  leasee  would  be  put  to  is  nnl 
.the  repairs,  he  agreed  to  grant  him  a  further  term.    Upon  a  bill  for  a  specific  pcnonnaaee  af  tfis 
agreement  (which  was  merely  a  parol  one),  the  Master  of  the  Rolls  observed,  that  the  act  m 
an  unequivocal  act,  for  it  would  have  equally  taken  place  if  there  iiad  been  no  agreeaient :  a 
the  doing  of  that  which  must  have  been  equally  done  if  there  had  been  no  agreementy  covid 
considered  as  affording  any  evidence  of  the  existence  of  an  agreement  for  a  forther  lease ; 

Jjuently  the  existence  of  an  agreement  for  a  further  lease  rested  solely  upon  parol  evideacey  and 
ore  could  not  be  enforced.    Had  the  party-wall  been  rebnilt  by  the  lessee  after  the  expiratioa 
original  lease,  it  would  then,  it  is  conceived,  have  afforded  evidence  of  an  agreement  far  a 
lease,  and  a  performance  of  the  agreement  would  have  been  enforced,  it  is  presumed. 

t  Sec  Toole  v.  Medlieott,  1  Ball  &  Be.  401.     Gregory  v.  Meghill,  18  Ves.  S9B',  and  see 
Edwards^  1  Vern.  159,  and,  per  Master  of  the  Rolls,  PilUng  v.  Armitagef  19  Ves.  88. 

^  See  Cooke  v.  Clinan,  1  Sch.  &  Lcf.  <3.    This  case  arose  upon  an  agreement  for  an  ori^iinal 
but  if  the  payment  of  a  fine  will  not  take  a  piirol  agreement  roc  an  original  lease  out  of  the 
neither  can  it,  it  is  conceived,  take  an  agreement  for  a  renewed  lease  out  of«t.    On  the 


vhetlier  tlic  payment  of  part  of  the  contfideratioo-money  will  take  a  parol  agreement  oat  of  te! 
statute,  sec  Sugd.  Vend.  6c  Pur, 


CHAP.  xiY.  OF  A  iEASE.  %lft^ 

iMic9iac.    twentf  j«ara*    *So  if  iL  promise  to  £•   to  suflfer  him 
R.  Cnria.^    to  eDJoy  each  a  piece  of  land   for  twenty' years ;  this  is  a 

/  good 

ihew  that  there  has  been  amne  agroement,  (see  Frim^  v.  Dawaan,  14  Ves.  38aV-and  which  act,  it  i» 
pcetoBied,  most  be  an  act  manifest  an<i  notorioas  to  the  world,  and  not  itself  resting  upon  parol 
affidciioe,^  then  such  a  circamatance  a^  tlie  payment  of  an  increased  rent  or  of  a  fina^  cannot  possibly 
ttMont  to  a  aabttantial  part  perfonnance,  iMscause  it  cannot  be  considered  as  possessmg  that  noiorieiif 
ahicb,  it  is  conceived,  an  act  constituting  a  substantial  part  performance  ought  to  possess ;  for  the 
lary  fhct  itself  of  the  payment  of  the  increased  rent  mast  be  proved  by  parol  evidence,  and  therefore 
hUat^-cmn  afford  no  evidence  of  any  agreement  It  may  therefore,  perliaps,  be  treated  as  tolerably 
Near,  that  a  parol  agreement  for  a  lease  will  not  be  taken  out  of  the  Statute,  either  by  the  payment 
•f  a  fine  or  increased  rent. 

The  result  of  what  has  been  said  appears  to  be,  that  a  parol  agreement  for  a  lease  will  be  taken  out 
if  the  statute  by  a  nU^statUial  part  petfonmaice  of  the  agre^maUj  and  that  such  substantial  part  per- 
bmniiee  must  consist  qftke  dning  qfrnmethnig  which  may  befoxrlp  rtf  erred  io,  or  be  considered  at  resulting 
9wn,  saine  ^gredMi«Nl ;  (see  14  Ves.  387)  of  s9W»eihing^  in/act^  which  la  itself  skews  that  there  has  been 
lOMB  agreements  Taking  possession  may  be  considered  t6.  do  this,  and  so  may  the  laying  out  money 
in  improvements,  in  case  the  improvements  are  more  than  sach  as  a  mere  tenant  at  wiU,  or  tenant 
nder  an  existing  lease,  might  l>e  supposed  to  make  TOluntarily,  without  any  agreement  on  the  subject, 
in  perha|M  these  ace  almost  the  only  cases  which  can  be  fairly  considered  as  amounting  to  a  sub- 
antial  part  performance,  within  th^  true  meaning  of  the  expression  **  a  substantial  part  perfonn- 
nse  t."  But  though  taking  possession,  ot  laying  out  money  in  improvements,  may  amount  to  what 
11  considered  a  substantial  parjt  performance  of  a  par<^  agreement,  still  such  an  agreement  would  seem 
IS  cone  fully  within  the  meaning  of  the  Statute ;  for  a  parol  agreement  for  a  lease  of  more  than  three 
ptm  would  appear  to  be  as  much  within  the  Statute,  ev^n  where  there  has  been  a  substantial 
|art  performance  of  the  agreement,  as  where  there  has  not  As  to  taking  possession  Uie  statute 
ippears  clearly  to  have  contemplated  and  provided  for  such  a  case.  It  says,  that  a  lessee  by 
farol  for  more  than  three  years,  shall  only  be  considered  as  a  tenant  at  wiU :  Now,  a  tenant  at  wiU, 
vast  be  A  TENANT  IN  POSSESSION ;  the  case  therefore  of  a  lessee  for  more  than  three  years  under 
IkMrol  agreement  taking  possession,  seems  to  come  directly  within  the  aci,  and  not  to  be  taken  out 
II  it;  and,  m  to  the  expenditure  of  money,  though  In  pursuance  of  a  stipulation  to  do  so,  still  a 
parol  agreement,  in  this  case  as  well  as  in  the  otiier,  would  seem  to  be  fully  within  tfie  uct ;  for  the 
piatBte  says,  that  a  lessee  under  a  parol  agreement  for  more  than  three  years  shall  only  be  a  tenant  at 

fBt,  NOTWITHSTANDING   ANY  CONSIDERATION   HE  MAT  HAVE  PAIDk    If  this  view  of  the  Statute 

pa  correct  one,  as  It  Is  coe 'Reived  it  is,  how  it  could  ever  have  been  decided,  that  the  circumstance 
if  a  leasee  taking  potsession  under  a  parol  agreement,  or  expending  money  in  improvements,  even  in 
Hntaanee  nf  an  agreement  to  do  so,  could  take  the  case  out  of  the  Statute,  is  not  very  easy  to  say. 
Paahapa  it  may  not  be  advancing  too  broad  a  position,  to  say,  that.every  cta^  of  a  parol  agreement 
Mr  a  lease  for  more  than  three  years,  comes  fully  within  the  Statute  ^.  - 

As 

*  In  Gwster  y.  Halse^^  Arab.  586,  it  was  said,  that  the  act  done  in  part  performance  must  be  such 
a  could  not  be  done  with  any  other  view  or  design  than  to  perform  the  agreement. 

t  From  what  has  just  been  observed,  it  may,  perhaps,  be  hardly  necessary  to  state,  that  snch  acts 
a  preparing  a  lease,  or  making  a  survey  or  valuation,  fhoagh  they  may  have  been  attended  with  ex- 
tense  to  the  party  seeking  a  specific  periformance  of  a  parol  agreement,  are  nevertheless  not  such  acts 
a  censtitnte  a  substantial  part  performance,  and  consequently  they  will  not  take  a  parol  agreement 
pi  of  the  statute.  Set  Pym  v.  Blaekbumey  $  Ves.  38  (in  note) ;  and  see  Clarke  v.  fVrighi,  1  Atk.  12. 
Me  ▼.  fVhitef  cited  1  Bro.  C.  C.  409.  In  the  case  ot  Bowers  v.  Cator,  4  Ves.  91,  it  was  contended, 
bat  concurring  in  appraising  fixtures  was  a  substantial  part  performance ;  but  how  the  case  was 
leiermined  does  uot  appear  from  the  report.  It  is  conceived,  however,  that  such  a  circumstance 
pearls- constituted  no  substantial  part  performance. 

I  The  above  reasoning  (as  wilK  appear  from  what  has  been  already  said*)  is  founded  on  the  as- 
imption,  that  a  parol  agreement  for  a  lease  of  more  than  three  years,  as  well  as  a  parol  lease  itself, 
Omea  withm  the  first  section  of  the  statute,  which  says,  tliat  all  terms  -^f  years  created  by  parol  only, 
kali  not,  either  in  law  or  eqvUy^  be  considered  as  more  than  estates  at  will,  except  leases  not  exceeding 
Ittve  years,  &c.  These  words,  it  is  conceived,  will  clearly  comprise  parol  agreements  for  leases,  as 
lell  aa  parol  leases  themselves  ;  for  an  agreement  for  a  lease  for  years  clearly  creates  an  equitable  tpm 
f  pears,  or,  in  other  words,  a  term  of  years  in  equity  ;  and  consequently,  a  parol  agreetnent  for  a  lease 
Kceedine  three  years,  must  necessarily  be  within  the  first  section. 

The  Editor  is  aware  that  It  might  be  contended,  that  where  the  statute  says,<<  that  terms  of  years 
rented  by  parol  shall  not  ta  equity  be  considered  as  more  than  estates  at  will,"  that  the  meaning  is. 


,  agreeable  to  the  evident  spirit  - .-.«-*.«„  ^.  ...^  „ «  ^^^^^^^^  ww..,v.«^ ^^w 

tdioo  b  warranted  by  the  general  spirit  and  object  of  the  act,  then  such  part  of  the  fourth  section  as 


relates 


2T2§  OF  A  LBASB.  chap.  iw. 

good  lease  for  twenty  years.    '  So  if  A.  licence  B.  to  en-  ']  5  H.  r.  i 
joy  such  a  piece  of  laud  for  twenty  years;  this  is  a  good  ^IT^-^*** 

lease 


As  to  paying  a  cotutderation,  making  improvements,  &c.,  wherever  a  lessor  is  found  w> 
able  as  not  to  perform  his  paroi  agreement,  some  means  should  be  hit  upon  to  guard  the  lessee 
loss,  without  viol.'tf  ing  the  Statnte.  Why  should  not  an  action  at  law  lie  in  such  a  case  for  wamfj 
had  and  received,  or  laid  oat  and  expended  by  the  lessee  to  the  use  of  the  lessor  ?  See  ihOu  v. 
Edwards^  1  Vem.  160.  Or  might  not  a  court  of  equity  decree  the  money  to  be  repaid  (see  Fsrsfcr  v. 
Haily  S  Ves.  712),  and  hold  that  the  lessee  should,  as  against  the  lessor  and  those  claiming  under  Iuh* 
as  volunteers  or  with  notice,  have  a  hen  npon  the  property  agreed  to  be  leased  till  it  was  repaU? 
— ^s  the  lessee  adv^ed  hu  money  en  the  faith  of  having  an  interest  in  the  property  (a  lease  of  it), 
perhaps  this  might  be  properly  enough  done.  If  a  lessee,  or  any  other  person,  who  neglects  to  coonly 
with  tne  Statute,  cart  be  guarded  from  actual  loss,  it  is  as  much,  it  is  conceived,  as  he  can  reawonanty 
expect.  But  notwithstanding  these  observations,  the  Student  will  keep  In  recollection  that  asaMaufMt 
pari  pefformanee  qfa  parol  agreement  is  held  to  take  the  case  out  of  the  Statute  :  and  It  may  be  profcr 
to  observe,  that  wherever  there  has  been  a  substantial  part  performance,  it  Is  not,  it  is  cORceived, 
merely  the  party  who  does  the  act  constituting  such  part  performance,  who^can  avail  himself  of  it,  bat 
the  other  perty,  it  is  presumed,  may  also  avail  himself  of  it.  Thus,  if  the  part  perfonnanee  eDasHts 
of  the  lessee  taking  possession,  or  laying  out  money  in  iroprovei^ents,  such  circumstances,  it  is  oen- 
ceived,  will  have  the  same  weight  in  a  bill  for  specific  performance  brought  by  the  lessor^  as  they 
would  have  was  the  bill  brought  by  the  lessee. 

Bnt  even  where  there  has  been  a  substantial  part  performance  of  a  parol  agreement,  yet  if  the 
agreement  is  positively  denied  by  the  defendant's  answer,  and  is  only  proved  by  one  witness,  a 
specific  performance,  generally  speaking,  cannot  be  obtained.  See  Ltndsaf  v.  lAfnek^  S  Scb.  &  L«C  U 
Pember  v«  Mather,  1  Bro.  C.  C.  53.    If,  indeed,  the  evidence  of  such  witness  is  corroborated  by 


relates  to  lands,  (even  supposing  it  to  extend  to  contracts  for  leases)  should  not  be  considered  m 
lessening  or  abridging  the  effect  of  the  first  section ;  but  that  the  first  section  should  have  the  saae 
operation  and  effect  as  it  would  have  had  in  case  the  act  hnd  not  rontained  the  fonrtii  section ;  in 
Which  case  that  part  of  the  fourth  section  which  relates  to  lands,  might  be  considered  as  iatrodoced 
for  the  sake  of  abundant  caution. 

Looking  at  the  first  and  fourth  sections  in  this  way,'(thongh  the  Editor  cannot  help  ^hinking.that4fae 
View  he  l^fore  took  of  the  fourth  section  is  a  sound  one)  all  inconsistency  between  them  will  be 
avoided ;  but  if  we  consider  the  first  section  to  be  confined  to  estates  or  interests  in  lands  actaaly 
transferred  at  law,  and  the  fourth  section  as  alone  relating  to  contracts  or  agreements  in  eqnify,  thea, 
as  to  leases  for  three  years  or  less,  an  evident  absurdity  is  the  result ;  for  &e  first  section  allows  aa 
actual  lease  (or  a  demise  at  law^  to  b^  made  by  paroly  provided  it  does  not  exceed  three  years ;  whereas 
the  fourth  section  would  require  an  agreement^  for  such  lease  to  be  in  writing;  thus  requiring  Hio«e 
solemnity  to  create  an  equitable  interest  than  to  create  a  legal  one,  which  it  is  hardly  possible  to 
suppose  is  agreeable  to  the  real  intention  of  the  act.    So  too,  if  we  consider  the  first  sectioo  as  ^^^ 


fined  to  estates  or  interests  actually  transferred  at  law,  Hnd  tiie  latter  only  as  applying  to  contracts  sr 
agreements  in  equity,  a  further  inconsistency  presents  itself:  vis.  that  to  create  an  interest  at  law 
exceeding  three  years,  if  such  interest  is  created  through  the  medinm  of  an  agent,  the  agent  mnst 
have  an  authority  in  tcriting^  whereas,  to  create  a  like  interest  in  equity  (which  may,  of  course,  be 
turned  into  a  legal  one)  the  agent's  authority  need  no^  be  in  writing,  though  there  seems  to  be  as  nadk 
reason  why  it  should  be  so  in  this  case  as  in  the  other.  All  inconsistency, 'however,  would  be  avoided 
by  considerins  the  first  section  as  applying  equally  to  contracts  or  agreements  in  eqvdty^  as  to  interests 
actually  transferred  at  law,  and  by  considering  tiiat  part  of  the  fourth  section  which  relates  to  laa^b 
as  inserted  for  tiie  sake  of  abundant.caution,  and  a^  not  lessening  or  controlling  the  operatioD  of  the 
first  section.  If  this  should  be  a  sound  view  of  the  two  seqtions,  it  necessarily  follows  that  an  afeeat 
must  always  have  a  written  authority,  where  the  contra9t  or  agreement  relates  to  au  Interest  in  lands 
ejKceeding  three  years. 

Supposing,  however,  that  the  first  section  only  applies  to  estates  or  interests  in  lands  intended  to  be 
aoluuUy  transferred  at  lauff  and  not  to  mere  agreements  operating  in  equity,  and  that  it  b  only  thm 
fourth  section  of  the  act  which  relates  to  the  latter,— >even  supposing  this  to  be  the  case,  still  tba 
words  of  this  section,  (and  certainly  the  general  spirit  and  intention  of  the  act)  appear  to  reach  sack 
cases  a«  have  been  considered  -not  to  be  affected  ny  the  act.  The  foUrtii  section  savs,  that  no 
shall  be  brought  whereby  to  charge  any  per^n  upon  any  contract  or  (for)  sale  of  lands,  or  any  u 
in  or  concerning  them,  unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some  i 
randum  or  note  thereof,  shall  be  in  writing^  signed  by  the  party  to  be  charged  therewith,  or  faf 
some  person  lawfully  authorized  by  him.  This  section,  therefore,  in  effect,  distinctiy  says,  **  tliati 
action  shall  be  brought  upon  a.ny  parol  contract  relating  to  lands;*'  therefore,  to  hold  that  actions  (i 
suits  in  equity)  may  be  brought  on  parol  agreements  on  the  ground  of  part  performance,  does  ai 
seem  very  easily  reconcilable  with  the  letter  of  the  fourth  section,  any  more  than  with  the  letter  si 
the  first ;  and  is  evidently  irreconcilcable  with  the  general  spirit  of  the  act,  the  object  of  which  *  ^^ 
Va»'  to  pat  an  cud  to  parol  agreements  relating  to  lands,  except  in  the  case  of  leases  not  ex< 
ihr*  «>  tears. 
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Mie.  90  Jac^    leaae  for  twenty  jears^    And  therefore  it  b  the  com- 
et per  Just,     jjj^ju  course,  if  a  man  make  a  <  feoffment  in  fee,  v  other 

And  8  Car.  B.R-  «*^^«» 


drcaiikfltaiicea,  then  the  agreement  will  be  enforced,  notwithstanding  the  denial  by  the  answer.  See 
Poole  y.  MedUcott,  1  Ball  ik  Be.  401 ;  and  see  AUen  v.  Bower^  $  Bro.  C.  C.  149.  Morphitt  v.  Jonetf 
tWils.  Ch.  Rep.  100. 

Where  there  has  been  no  substantial  part  performance  of  a  parol  agreement,  it  will  not  be  enforced 
against  a  defendant  who  pleads  the  eitUuiei  notwithstanding  he*shou1d  admit  the  agreement.  Blagden 
t.  Bradbeatj  IS  Ves.  466,  and  Kino  y.  Baif^  %  Ball  &  Be.  349.  Bat  if  the  tigreement  i^  admitted 
by  the  answer,  and  the  Statnte  not  pleaded  and  insisted  apon,  a  specific  performance  will  be 
enforced,  even  though  it  is  not  proved  by  a  singll?  witness,  and  although  there  has  been  no  part  per- 
Ibrmance.    See  Croyston  y,  BaineSf  Pre.  in  Ch.  208 ;  and  see  Mortimer  v.  Orchard,  2  Ves.  jnn.  ?43. 

With  reference  to  the  subject  of  enforcing  parol  agreements  for  leases,  it  may  be  observed,  that 
whete  a  parol  agreement  is  fraudulently  prevented  from  being  put  into  writing,  that  in  snch  a  case 
the  agreement,  notwithstanding  it  rests  on  parol,  and  although  there  has  been  no  part  performance, 
wiU  £?  enforced.  See  Maxwell  v.  Montacule^  1  Eq.  Ca.  Ab.  19.  Leake  y.  Morrice,  S^Ch.  Ca.  135. 
HtUis  V.  fVhiting,  1  Veru.  151.  It  is  conceived,  however,  that  it  must  be  proved  either  by  two 
witnesses  if  denied  by  the  defendant's  answer,  or  by  one  witness  accompanied  by  circumstances 
corroborating  his  evidence. 

The  subject  of  enforcing  a  specific  performance  of  agreements  for  leases  under  ptrwers,  has  already 
been  briefly  noticed  i  see  supra,  page  S70.  The  eu&jof  Blare  v.  Sattonj  3  Meriv.937,  is  an  important 
one  upon  the  subject  In  this  case  it  was  held,  that  a  parol  *  agreement  for  a  lease  by  a  tenant  for 
life,  with  a  power  of  leasing,  could  not  be  enforced  against  the  remainder-man,  notwithstanding  there 
had  been  a  substantial  part  performance  on  the  part  of  the  lessee,  and  notwithstanding  the  lessee  had 
laid  out  considerable  sums  in  pursuance  of  the  agreement  even  after  the  remainder>man  came  into 
possession  of  the  estate.  The  Master  of  the  Rolls,  however,  did  not  consider  this  latter  circnmstance 
as'  any  ground  on  wliTch  to  compel  the  remainder-man  to  peiform  the  agreement,  unless  it  was  shewn 
that  he  permitted  the  expenditure,  knownig^  that  the  leeeee  had  only  a  parol  agreement  from  the  tenant 
/or  Itfe,  [This  would  have  amounted  to  fraud  on  tiie  part  of  the  remainder-man,  and  would  have 
made  the  case  similar  to  that  of  Stiles  v.  Cowper,  supra  t.] 

With  respect  to  the  period  within  which  application  must  be  made  for  a  specific  performance ;  if 
the  lessee  is  in  possession  under  the  agreement,  laches,  in  such  a  case,  cannot,  it  is  preso^ied,  he 
imputed  to  either  party ;  and  consequently  a  court  of  equity,  it  is  apprehended,  will  entertain  an 
application  for  a  specific  performance  at  any  time  before  the  expiration  of  the  term  for  which  the 
lease  was  to  be  granted.  If,  indeed,  an  agreement  is  entered  into  for  a  lease  for  lives,  not  naming 
them,  and  the  lessee  is  let  into  possession,  in  this  case  unless  the  lessee  makes  application  for  a  lease 
within  a  reasonable  time  after  the  agreement,  equity  will  render  him  no  assistance  in  obtaining  it, 
for  if  he  could  obtain  it  after  hanging  back  a  long  time,  he  most  probably  would  be  obtaining  a  much 

— — .«-.«ii.....^....i«.— .i—i^  more 

*  The  agreement  was  entered  into  between  the  lessee  and  an  authorised  agent  of  the  lessor  (the 
tenant  for  life).  It  was  entered  by  the  agent's  clerk  in  a  book,  and  signed  by  the  clerk.  The  Master 
*  of  the  Rolls,  however,  did  not  consider  this  a  sufficient  signing  within  the  Statute  of  Frauds  to 
.bind  the  principal ;  the  agreement  w^  therefore  to  be  considered  at  most  as  a  mere  parol  agreement. 
Had  U  been  signed  by  the  agent  himself,  no  doubt  appears  to  hate  been  entertained  but  it  would  have 
bound  the  principal  (the  tenant  for  life),  and,  it  is  conceived,  the  remainder-man  also.  See  supra, 
page  270.  [In  what  cases  principals  are  bound  by  the  acts  of  their  agents,  and  in  what  cases  tney  ' 
are  not,  is  a  point,  for  information  upon  which  the  £ditor  begs  tp  refer  to  Mr.  Sugdem's  Vendors  and 
Parcliasers.J 

,  It  may  he  proper  to  observe,  that  it  has  been  beld  in  several  cases  (see  CHnan  v.  Cooke,  1  Srb. 
&  Lef.  31,33.  Morthck  v.  BuUer,  10  Ves.  311 ;  tuid  see  Sug.  Vend.  &  Pur.  5th  edit.  88.)  that  the 
authority  given  to  an  agent  to  enter  into  a  contract  relating  to  lands,  need  not  be  in  writing,  a  written 
anUiority  not  being  required  by  the  fourth  section  of  the  Statute  of  Frauds.  If,  therefore,  this 
section  applies  to  contracts  or  agreements  for  leases  (though  quare  of  its  doing  so,  and  see  supra) 
an  agent  who  enters  into  an  agreement  for' a  lease  need  not  have  an  authority  in  writing. 

t  It  may  not  be  improper  to  notice,  that  in  the  above  case  of  Blare  v.  Sutton,  the  Master  of  the  Rolls 
held,  and  it  is  conceived  properly,  that  the  lessee  had  no  right  to  call  upon  the  representatives  of  the 
tenant  of  life  to  reimburse  him  Uie  money  he  had  expended ;  for  the  tenant  for  life  had  never  refused 
^o  grant  a  lease  pursuant  to  the  agreement,  therefore  it- could  not  be  a  case  for  damages  to  be  paid  out 
of  the  assets  of  the  tenant  for  life ;  neither,  in  fact,  had  the  lessee  at  that  time  sustained  any  damage, 
as  he  had  not  been  evicted  :  and  as  to  the  remainder-man,  (whose  estate  had  been  benefitted  by  the 
expenditure  of  the  lessee),  as  to  his  being  liable  to  make  the  lessee  a.contpensatton  in  case  he  evicted 
him,  the  Master  of  the  Rolls  seemed  to  consider  it  doubtful,  whether  a  court  of  equity  had  any 
jorisdiction  to  award  a  compensation  in  such  a  case.  In  the  case  of  Pilling  v.  Armitage,  is  Ves.  78, 
it  was  held,  that  a  lessee  laying  out  money  under  the  observation  of  his  lessor,  but  not  under  any 
specific  agreement  for  the  purpose,  and  without  re<Seiving  any  particular  encodrageracnt  from  hia 
lessor,  was  a  case  which  did  not  afibrd  any  ground  of  equitable  relief. 
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estate,  npon  oonditton,  that  if  such  a  tiling  be,  or  be  not 
done  at  snch  a  fime,  that  the  feoffor,  Ac.  shall  re-enter, 

to 

_  ■ 

fljm  beiiefictal  one  (by  betni^  oo  younger  lUcs)  than  if  he  had  obtained  it  within  a  feaeonabk  tine 
n^H.Ju^  agreement  was  entered  into.    See  Lord  Kennrngtim  v.  PhUlipi,  5  Dow  P.  C.  6l  ^  and  see 

«.nSf*^*^  •  '•"•  ^^  *'**  ^^""^  of  Chmncerf  for  a  specific  performance  of  agreemenU  for  leaiei,  it 
•omcumea  iwppeo,  that  the  term  expires  before  the  hearing  of  the  cause.  Where  this  happens  to  be 
«rL;5^'  .u-^  'i?"I^  *'  "  conceived,  wooJd  still  direct  a  lease  to  be  granted,  and  to  be  ante-dated, 

my  covenant  which  ought  to  have  been  inserted 

party  injured  by  tlie  breach  might  bring  his  action 

~  where  there  had  been  any  material  breach  of  aiiy 


?„  .hf  ^f  ^""^^  ^"^  ^''"^  «"y  material  bn^ach  of  any 
?Lf   •    ^^  ^^^'^  ^-  -^^^y"-.  1  Wils.  C.  C.  97  :  And  v 


^cyer,  notwithstanding  an  old  authority  or  two  to  the  contrarr.  It  may  be  observed,  Ikit 
««n«{f  ^J"**^^  """  *  *®**®  ^'^  ^  enforced  in  equity,  notwithstanding  tliere  may  be  a  bond  witka 
penalty  tor  the  non-performance.  Oaie$  v.  Chapman,  1  Ves.  54«,  and  Hc^iiwrd  v.  H^pk^y  8  Alk. 
fL^A^  *>»y  «•«•  be  observed,  that  either  party  has  a  remedy  at  law  on  the  agreement  by  an  aclioa 
for  damages  tor  breach  of  the  agreement 

m^L^\  ""*"*•*"  yoMessed  of  a  term  of  years  In  right  of  hU  wife,  enters  into  an  agreement  for  u 
?^/.«i!l!f  L^***  _      '****®'*  Vn^im%  it,  leaving  his  wife  surviving,  she  will  be  compeUed  to  cany  tW 

ranted  bv^er 
tould  bind  ber 
m^^iL  "^  "*^""  ^'  '""*'•»  V  MoU.  4« ;  and  also  Urue€  v.  iienatson,  6  ves.  3»4. 
<ir  fo^*"?!/**^*  *ometimes  entered  into  for  granting  leases  for  seven,  fourteen,  or  twenty-one  vcan, 
wior  otner  like  periods.  An  agreement  of  this  Jtind  must  be  carried  into  execution  by  granting  the 
▼eaw  •  •  ^'^"*"**  >*•">  ^^^  *  power  for  tfc-i  lessee  to  determine  it  at  the  end  of  seven  or  foarteea 
tuTil  ^^"l?  fj*  months  notice.    And  the  power  to  determine  (unless  the  agreement  expressly  says 

17  v2*«3         ^^''^  *^  "* '^^^  ■•  ^^^  ^^•***^)  "  ^  ^  «*^®°  ***  ^^  ^'^^  ^^*    ^^ ^"^^  "'  '^* 

co^n?*»"**"f*  ^^^  '**•"  frequently  stipulate  tiiat  the  leases  shall  contain  all  usual  or  all  rraMmaUe 

aifiree  "auses,  Sic.  on  the  part  of  the  lessor  and  lessee.    The  question  has  often  arisen  npon  aa 

B^cemont  so  penned,  whether  the  lease  should  contain  a  covenant  or  proviso  to  restrain  the  lessee 

»^om  assigning  or  uuderielting  without  the  lessor's  consent,  and  after  several  conflicting  decisions  on 

«  ^n?       '.'^  """^  ^^^  ****  considered  as  settled,  that  the  lessor  has  no  right  to  the  insertion  of  snch 

a  covenant  or  proviso*    See  lUndenon  ▼.  Hay,  S  Bro.  C.  C.  63«.    Jone$  ,v.  Jones,  12  Ves,  186.     I'm 

imriir       '^    r*^^*    Browner,  Bladen,  lSVe».5tn,    Churchy.  Broume,ih.  95Q,    In  the  case  of  Foft- 

MB^  \'  *  I     '.  **  ^^'"  ^^'^»  '^  ^**  contended  on  behalf  of  tlie  lessor  of  a  public-house,  that  with 

«i«Sl  iL^        "iMrtion  of  a  covenant  or  proviso  not  to  assign  or  underlet,  a  distinction  might  be 

dXt.  ♦        "  *  puWic-house  and  other  kinds  of  property ;  but  Lord  £Woa  was  of  opinion,  that  the 

othiP        "*'"*'?  ^^  ^*  property  m^s  no  reason  for  a  different  rule  prevailing  tlian  what  prevailed  in 

SiftM^J^**^*'  •     determined  accordingly.   But  if  an  agreement  for  a  lease  should  provide  that  the  lease 

lui^hh^k^^'^  sudi  covenants,  &c.  as  were  usually  inserted  in  leases  of  lahds  (or  liou.«es)  ia  (he 

Tit;  1         •    i'  '*  "  covenant  or  proviso  in  restraint  of  underletting  and  assigning  was  found  to  be  a 

i^uai  one  in  leases  of  i^ds,  6t^,  in  the  neighbourhood,  in  that  case,  it  is  conceived,  the  lease  mait 

4^7     rTif*'J^^""^°''  P*"®^"**  arainst  underletting  and  assiguing.    See  Baardman  v.  Mostyn^  6  Vea. 

*or.    |_1  be  Court  in  such  a  cuse  would  direct^  the  Master  to  ascertain  whether  such  a  covenant  or 

provwo  was  usually  inserted  in  leases  of  lands  (or  houses)  in  the  neighbourhood.] 

muH!^       *"  agreement  that  the  leas^  shall' coniaiu  all  usiml  or  proper  covenants,  itmnstcoDfan 

siicn  as  are  usual  with  reference  to  the  nature  of  the  property  j  and  under  the  term «'  utnal "  not  what 

M  usual  in  laoHcs  of  property  in  the  neighbourhood  is  to  be  understood,  but  what  is  usual  itk  leases 

n genera/  of  lands,  or  houses,  or  mines,  or  whatever  the  property  agreed  to  be  demised  may  happea 

nidilA        ^'*«^«'^  V.  Uarruatt,  Pre.  Ch.  «5.  And  the  expression  •*  usaid  covenants  "  mav  l>e  con- 

h^tl^  "  ™  8ame  with  the  expression  '*  reawnabU  covenants,"  or  "  praprr  covenants."    But  if, 

V»u«d  0%  saying  tliat  the  lease  should  contain  ail  propef,  or  usual,  or  reasonable  covenants,  the  ex*  ; 

p  esBiou  should  be  that  the  lease  should  contain  *•  snch  covenants  as  were  usually  contained  in  leases  ! 

M   f    ^^"i"  '**  neighbourhood**  this^  as  we  have  already  seen,  would  alter  the  case.    See  B^ardmm  \ 

'  ^"f y»>  6\e^  467.     If  an  agreement  for  a  lease  is  altogether  silent  about  the  covenants,  Ac.  ■ 

lo  De  inserted  in  the  lease,  still  it  is  conceived  the  lease  must  contain  all  usual  covenants,  Ac.  both  an  < 

me  part  of  Uie  lessee  and  lessor.    See  Church  v.  Browne,  15  Ves.  265.    The  Editor  finds  no  express 

uecision  upon  this  point,  but  it  Is  presumed  there  can  hardly  be  a  dbubt  upon  it :— there  is  as  mach 

reason  wby  a  lease  should  contain  all  usual  covenanU,  notwithstanding  the  agreement  is  silent  on  the 

suDject,  as  that  a  conveyance  to  a  purchaser  shall  contain  the  usual  covenants  although  tlie  contraet 

says  noiliiog  about  it ;  and  in  tlie  hilter  case  it  is  weU  known  that  the  deed  must  contain  all  proper 

•  oveiiants.     In  agrerroents,  however,  for  Icancs,  it  would  always  be  best  to  specify  what  coveoaoti  ; 

wie  lease  should  contain,  and  especially  where  Uie  less^  is  to  repair,  it  should  be  stated  whether  i»c 


cttvei 
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to  tbe  end  that  io  tlitt  cMt  the  (e<)&Cfr,  Sic.  m%f  faiire  ikm 
laod  attd  eontifiue  in  poMeMion  tmtil  thai  timer  to  make 

a  covenaDt 

-  coTttMBit  should  contain  an  exception  of  de8trn<ftioB  or  damage  by  fire.  8ee  supra,  p.  175,  note  (A)l 
Whetlier  a  lease  must  contain  a  power  of  re-entry  for  non-payment  of  rent  aod  non-performance  of 
covenants*,  where  tbe  agreement  is  silent  npon  the  subject,  is  also  a  point  npon  which  me  Editor  finds 
iio  information  i  it  can  hardly  be  doubted,  however,  J^nt  it  must ;  fof  not  only  is  snch  a  proTlso  usual 
in  leases  (and  whatever  covenants  or  provisoes  are  usual  ninst  be  inserted,  it  is  conceived,  whether 
there  may  be  any  agreement  to  that  effect  or  not),  but  such  a  proviso  is  of  roost  essential  importance 
to  the  lessor-«-witliont  it  the  lessee's  covenants  might,  in  many  instances,  be  of  little  use. 

Having  noticed  pretty  frtlly  the  subject  of  agreements  for  leases,  and  where  a  specific  performance 
will  be  enforced,  and  having  touched  upon  the  subject  of  the  covenants^&c.  which  most  be  inserted 
in  leases  made  in  pnrsoance  of  agreements,  it  may  be  proper  to  notice,  that  in  certain  cases,  agree- 
ments for  leases  (even  though  they  may  be  written  ones,  and  in  all  respects  comply  urith  the  Statute 
of  Frauds)  will  not  be  enforced.    Fraud  and  mistake,  as  we  have  already  seen,  are  grounds  on  which 
a  court  of  equity  will  refuse  to  enforce  a  specific  peitormanee  of  an  agreement    Nor  will  equity,  at 
Che  instance  of  the  lessee,  enforce  a  specinc  performance  of  an  agreement  for  a  lease,  where,  if  an 
actual  lease  had  been  granted,  the  lessor  would  have  had  a  present  right  of  re-entry  for  breach  of 
covenant,  &c,  unless  there  has  been  a  waiver  oY  the  forfeiture;  in  whi(£  case  a  specinc  performance 
'  wUl  be  enforced.    See  G^urlau  v.  The  Duke  qf  Somenet,  1  Ves.  &  Be.  7S.    Where  a  tenant  has  srossly 
misDianaged  his  farm  (even  Uiough  such  mismanagement  would  not  have  amounted  to  a  forfeiture 
had  tfaefe  been  an  actual  lease^,  this  will  be  a  ground  for  equity  refusing  him  its  assistance.    Boord- 
mm  V.  Jf«s»yn,  6  Ves.  467 ;  and  see  Hid  v.  BareUufy  18  Ves.  63 1.    So,  if  a  lessee  has  given  notice  to 
^oit  pursuant  to  a  pdwer  for  that  purpose  contained  in  the  agreement,  equity  will  afterwards  render 
htm  no  assistance  in  obtaining  a  specific  performance.    WeHem  v.  Perria,  3  Ves.  ic  Be.  197.    In  the 
case  of  Weatkerall  v.  Gewringy  19  Ves.  5(H,  a  lessee,  nnder  an  agreement,  made  an  assi^ment  contrary 
to  his  agreement,  and  the  Court  refused  a  specific  performance  in  favour  of  the  assignee  %.    In  the 
case  Just  noticed,  tbe  Courts  intimated  an  opinion,  that  even  an  assignee  by  operation  of  laiw  (as  tlie 
assteiee  of  a  bankrupt,  or  under  the  Insolvent  Debtors'  Act)  would  not  have  been  entitled  to  a  specific 
performance,  and  seemed  to  think  it  was  doubtful  whether  such  an  assignee  would  be  entitled  ^o  a 
specific  performance,  even  though  the  lessee  was  not  restrained  from  assigning.    In  the  case  of  Ptood 
▼•  Fimlmfy  t  Ball  &  Be.  9^  Lord  Maaaers  refused  to  enforce  an  agreement  for  a  lease,  at  the  instance 
of  the  assignees  of  the  lessee,  whq  had  become  a  bankrupt,  because  it  appeared  that  the  lease  was 
urtcaded  for  the  personal  benefit  of  the  lessee.    [In  this  case  the  lessee  was  restrained  by  tiie  agrees. 
sent  from  assigninc,  which,  according  to  the  opinion  expressed  in  the  case  of  WeatheraU  v.  Geartag-, ' 
was  another  ground  on  which  a  performance  of  the  agreement  in  fsvour  of  the  assignees  might  have 
heen  refused ;  but  Lord  Mawnere  did  not  notice  this  ground.]    But  thongh  a  specific  perrormance 
win  not  be  enforced  in  favour  of  an  assignee  hy  contract  (nor  probably  of  an  assignee  by  operation  of' 
law)  where  the  lessee  is  restrained  from  assigning ;  yet  in  the  case  of  WUHanu  v.  Cheney ^  3  Ves.  59, 
the  Court  decreed  a  specific  performance  at  the  imetance  of  the  lessee  himself,  notwithstanding  he  hs^ 
entered  into  aa  tgreement  to  underlet,  contrary  to  his  agreement  with  the  lessor.    In  tibis  case,  howr 
crer,  the  agreement  to  underlet  was  not  an  actual  under-letting,  and  as  an  actual  under-letting  was 
fbe  Idling  prohibited,  the  decision,  it  is  conceived,  was  a  proper  one.    If  aa  agreement  to  assign  or 
underlet  will  not  deprive  the  leeeee  of  the  asslstamle  of  equity  to  obtain  a  specific'  performance, 
nroch  less  will  adoertinng  to  let  his  farm  be  a  ground  on  which  to  deny  him  its  assistance.    Gimrkty  v. 
7%e  Duke  of^SomenAy  1  Ves.  &  Be.  68.    Where  a  lessee  bad  refused  to  execute  a  lease,  expressing* 
hlm^lf  satisfied  with  tlie  agreement^  which  he  cqmsidered  sufficient  without  a  lease ;  this  was  held  to 
be  no  reason  for  ai'terwards  refusing  a  specific  perfprmanoe  atiiis  instance.    See  Goar^  v.  The  J>uk$ 
etfSomeneiy  1  Ves.  &  Be.  73.  ^ 

If  a  lessee,  after  entering  into  an  agreement  for  a  lease,  commits  a  felomr,  equity  will  not  enforce 
the  agreement  IVUlingham  v.  Joyfle,  3  Ves.  168.  And  peqhaps  an  act  of  bankruptct,  even  thongh 
no  conunission  had  issued,  taight  \fe  a  ground  for  equity  reliising  its  assistance.  See  Franklfn  v.  Lor4 
Browulmo,  14  Ves.  650.  Biickiand  v.  Hall^  8  Ves.  92.  In  the  case,  however,  of  D€  MimekwUz  v.  l/i/aey, 

'  •  16  Ves^ 

*  A  lessdr  may  stipniate  for  a  right  of  re-entry  on  any  event  he  pleases ;  but  a  |N»wer  of  re-entry 
Is  nsually  confined  to  noh-payment  of  rent  and  non*performance  of  covenants.  It  is,  however,  some- 
times extended  to  tiie  case  of  the  lessee  bcMioming  a  bankrupt,  making  an  assignment  fer  the  benefit 
of  his  creditors,  snfiering  the  lease  to  be  taken  m  execution,  or'taking  the  benefit  of  the  Insolvent 
pebtors'  Act.  ^  ■ 

*'  t  Qa^ere,  whether  this  ought  to  be  a  ground  for  refusing  a  specific  perfarmance  f  How  is  the  Court 
to  draW  the  line  between  that  degree  of  mismanagement  which  should  deprive  the  lessee  of  his  right 
to  a  specinc  performance,  and  that  degree  of  mismanagement  which  should  not  deprive  him  of  it?  It 
woula  seeni  that  a  specific  performance  should  be  only  refused  where  the  lessee  would  have  a  right 
of  re-enti7  in  case  an  actual  lease  had  been  granted.  In  all  other  cases,  it  is  conceived,  there  should 
1>e  a  specinc  performance,  and  the  parties  afterwards  left  to  their  legal  rights  anf  remedies* 

t  If  the  lessor  accepted  the  assignee  as  tenant,  would  not  the  assignee  in  that  case  b?  eptitled  to 
a  specific  performance  ?— it  is  conceived  he  would. 
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a  eoTentnt  Oal  he  shall  hold  and  take  the  proitt  of  the 
land  until  that  time;  and  thia  oorenant  in  this  oaae  will 

make 

16  (17)  Vea.  466,  the  Coort  enfoiced  an  acreement  for  a  lease  at  the  iiittaDce  of  the  ItMaeef  notvidi- 
•tanding  he  had  taken  the  benefit  of  the  fnsolvant  Debtors'  Act;  bat  the  dedaioD  appears  to  have 
rested  upon  the  circamstance  of  the  bill  having  been  filed  before  he  took  the  benefit  or  the  aet ;  and 
the  Lord  Chancellor  observed,  that  the  consequence  was,  that  the  assignee  nndet  the  act  vast 
come  in  by  a  supplemental  bill.  [Quart,  whether  the  assignee  weald  be  entitled  in  anch  a  case  la 
a  specific  performance?  See  ffeaiheruU  ▼.  Gmring,  iSVes.  6(M.]  Where  not  restrafaied  froaadoina 
ao,  a  lessee,  it  is  conceived,  may  assign  the  benefit  of  his  agreemeat ;  and  a  coort  of  eomity,  tt 
is  presumed,  will,  generallT  speaking,  enforce  a  spedfic  perifonnance  of  it  in  fiivoor  aaa  at  the 
instance  of  the  assignee.  Courts  of  equity,  however,  exercise  a  discretion  in  giving  or  refining 
their  assistance  in  such  cases  :  therefore,  if  the  assignee  was  insolvent,  or  in  any  other  respect  an 
evidently  improper  person,  equity  would  render  him  no  assistance.  (yBerlikm  ▼•  U$dge9f  1  Sch.  ft 
Lef.  ISO ;  and  see  BuckUmi  v.  Ho/l,  8  Ves.  95.  Thongh  ouartf  whether  eqnity  should  la  any  case 
refuse  iti  assistance  where  the  lessee  might  have  assigned  bad  he  had  an  aetnal  lease  f  See  Dole  (t) 
at  the  bottom  of  last  page. 

In  considering  the  subject  of  agreements  for  leases,  it  maybe  proper  to  aotSee  4ia  ^(aestBo^- 
whether  a  lessee,  who  has  entered  into  an  agreement  lor  a  lease,  can  compel  the  lessor  tar  shew  Ui 
title.  The  infonnation  afforded  b^  the  cases  upon  this  point  is  bat  scanty.  T%e  case  of  WkUt  ▼. 
Foifombey  11  Ves.  SST,  is  the  first,  it  is  believed.  In  which  the  point  vras  considered;  but  tlK  cifenm- 


Foifombe, 

atances  of  the  case  did  not  require  that' it  should  be  dedded.  In  the  cases  of  GwWim  v.  fflfmr, 
3  Taunt  4Sd,  and  Tempie  v.  Brwmey  6  Taunt.  60,  it  was  held,  that  ui  agreement  to  grant  a  lease  did 
not  contain  an  implied  engagement  to  deliver  an  abstract  of  the  lessor's  title ;  bat  tliese  were  cases 
at  law,  and  probably  cannot  be  considered  to  have  much  influence  upon  the  onestlon.  In  the  ease  of 
.  FtUft  V.  Hooker,  t  Meriv.  4t4,  the  Master  of  the  Rolls  observed,  that  he  should  besiute  before  he 
decided  that  the  owner  of  real  property,  by  contracting  to  grant  a  lease,  became  lionnd  to  shew  hie 
title.  But  his  Honour  seemed  to  be  of  opinion,  that  a  lessee  should  not  be  compelled  to  a  specific 
performance,  without  the  lessor  shewed  his  title ;— that  is,  in  case  the  lessee  required  to  see  it.  In  the 
present  state  of  the  question,  it  may  be  observed,  that  in  the  case  of  a  lessee  at  rack-rent,  (where  he 
u  ander  no  stipulation  to  expend  money)  it  might  perhaps  be  propel  to  compel  the  lessor  to  shew  Ua 
title,  (if  the  lessee  required  it)  oaiy  where  be  (the  lessor)  was  seeking  to  enforce  a  specific  perforn- 
ance  ;  and  if  he  declined  doing  so,  the  Court  should  render  him  no  assistance.  In  cases,  however, 
where  the  lessee  was  to  pay  a  fine,  or  was  under  an  ehgagement  to  expend  money,  there,  perhaps, 
the  lessor  sliould  be  compelled  to  shew  his  title,  without  resrarding  whether  be  liimself  or  tiie  leasee 
was  tlie  party  seeking  a  specific  performance.  And  yet  this  might  lead  to  cases  of  liardshap  open 
lessors ;  for  it  possibly  might  happen  that  the  expense  ^  shewUig  tlie  lessor's  title  might  amoaat  to 
more  than  the  nne,  or  the  sum  to  be  expended.  The  same  hardsiup,  however,  might  arise  in  tlie  case 
of  small  purchases,  and  yet  however  Small  a  purchase  mav  be,  tne  purchaser,  naless  prednded  by- 
agreement,  lias  a  dear  right  to  an  abstract  of  tlie  vendor's  title.  Tlie  hardship  which  aught  ariae  in 
particular  cases  to  lessors,  can  be  no  reason  for  laying  down  a  rale  which  might  prodoee  much  greater 
nard&hlp  to  lessees.  With  a  view,  as  far  as  possible,  to  the  benefit  of  lessees,  and  at  the  same  tiaae  to 
avoid  as  much  as  possible  cases  of  hardship  to  lessors,  perhaps  no  better  rule  coald  lie  laid  down, 
than  to  hold  that  a  lessee  was  entitled  to  see  liis  lessor's  title,  where  he  had  paid,  or  had  atlpolated  to 
pay  a  fine,  or  had  laid  out  or  had  agreed  to  lay  ont  nioney  in  improvements;  and  also  in  all  cases 
where  the  Uowr  was  seeking  a  specific  performance,  even  though  the  lessee  had  not  paid,  or  had  not 
agreed  to  pav  any  fine,  or  was  under  no  agreement  to  expand  money.  The  line,  it  is  cooeeived, 
could  only  either  be  drawn  as  above  mentioned^  or  the  broad  rnle  shonld  be  laid  dovm  that  a  Icsaor 
should  in  no  case  be  bound  to  shew  his  title,  unless  he  had  either  agreed  to  do  so,  or  was  ae^ung  a 
specific  performance  *.  Where  a  lease  is  sranted  under  a  power,  the  lessee,  it  is  conceived,  haa,  io 
every  case,  a  right  to  see  the  deed  or  will  containing  the  power,  in  order  to  satisfy  liimself  tliat  the 
lease  is  executed  agreeably  to  the  power. 

As  intimately  connected  with  the  subject  of  agreements  for  leases,  the  subject  of  covenattta  in 
original  leases  for  granting  further  or  fhtare  leases,  may  here  be  noticed.  Such  covenants  (whidi  are 
commonly  called  <*  covenants  for  renewal ")  are.  sometimes  confined  to  a  single  renewal,  somettnes  to 
two  or  three,  and  sometimes  they  extend  to  perpetual  renewals — the  last  are  common  in  lyiah  lenses. 
Generally  speaking,  a  specific  performance  of  such  covenants  will  be  enforced  against  the  covenuitor 
and  all  claiming  under  him,  dther  as  volunteers  or  purchasers  with  notice.  So,  unless  in  cases  where 
the  benefit  of  sach  a  covenant  is  evidently  meant  for  the  lessee  persoaoUy,  all  claiming  under  him  will 
be  entitled  to  the  benefit  of  it,  and  may  enforce  a  performance  of  it.  In  the  case  of  Hyde  v.  Slriwwr, 
2  P.  Wms.  196,  the  covenant  was  to  renew  at  the  request  of  the  lessee,  not  meaning  his  executors  or 
administrators  :   The  lessee  died  without  making  a  request,  and  there  being  nothing  to  sliew  that  the 

^^^^^^^^^^^^^^^^^^^^  renewal 

a  In  the  case  of  Pane  v.  Spencer,  2  Meriv.  430,  it  was  held,  (thongh  on  a  ground,  perhaps,  not  rery 
intelligible,^  tliat  the  vendor  of  a  bishop's  lease  was  not  bound  to  shew  his  lessor's  title.  According 
to  this  decision,  a  bishop  who  has  contracted  to  grant  a  lease  (and  it  would  be  the  same,  it  is  con- 
ceived, in  the  case  of  every  other  ecclesiastical  corporation),  would  not  be  bound,  it  is  presumed  in 
any  case  to  shew  his  title. 
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.  make  a  good  lease  for  that  time,  if  the  incertaintj  of  the 
time  (wheretmto  care  most  be  had)  do  not  make  it  void. 

And 


renewal  was  to  be  for  the  benefit  of  the  lenee  penonallyy  the  perfonnance  of  the  coYeoant  was 
enforced  in  favonr  and  upon  the  request  of  the  lessee's  execntors.  In  the  case,  however,  of  Duke 
V.  The  Moffor  of  Exeter^  (cited  S  Vern.  97  ;  and  see  LawUa  ▼.  PoweU^  Moore,  273)  it  was  held,  that 
the  assiimee  of  a  bankrapt,  who  possessed  a  lease  with  a  covenant  for  renewal,  was  not  entitled  to 
the  benefit  of  the  covenant  But  quare  of  this ;  thongh  see  the  case  of  Gearing  y.lVetUhereUy  noticed 
abtiVe  in  this  note  *.  It  is  tme,  no  great  favour  is  shewn  to  covenants  for  renewal ;  yet  still  the  leaning 
against  them  cannot,  it  is  conceived,  be  properly  carried  so  far  as  in  every  case  to  refuse  to  renew 
la  favour  of  the  lessee's  assignee  by  operation  of  law.  In  adverting  to  the  leaning  which  the  Courts 
bave  agahsst  these  covenants,  it  wiU  be  proper  to  netlee,  that  if  the  performance  of  a  covenant  for 
renewal  is  to  be  preceded  by  the  doing  of  something  on  the  part  of  the  lessee— (as  making  a  request 
or  application  for  renewal,  paying  a  fine,  Ac.)  the  lessee  must  take  care  to  do  what  is  required  on 
his  part,  otherwise,  jgenerally  speaking,  courts  of  equity  will  render  him  no  assistance  in  enforcing 
a  performance  of  the  covenant. 

Wiih  respect  to  enforcing  a  specific  performance  of  covenants  for  renevtal,  it  may  be  proper  to 
distinguish  between  such  as  relate  to  leases  for  Jwet,  and  such  as  concern  leases /or  yeere;  and  in 
lease's  for  lives  a  further  distinction  may  perhaps  be  made;  vis.  between  those  in  which  a  fine  in 
payable  on  renewal,  and  those  in  which  none  is  payable. 

In  the  case  of  a  lease  for  lives  a  covenant  was  contained  on  the  part  of  the  lessor,  to  renew  at  the 
request  of  the  lessee  within  a  certain  period  after  the  death  of  each  of  the  eestuie  ^i  rie,  and  upon 
paying  a  fine.  The  lessee  neglected  to  apply  for  a  new  lease  upon  the  death  of  the  life  which  nrst 
dropped,  and  waited  till  a  second  dropped  before  he  applied  ;  and  npon  the  question  arising  whether 
he  was  entitled  to  a  renewal  it  was  held  that  he  was  not.  See  Btu}nkam  v.  Gay's  Hospital,  SVes* 
t95*  There  was  a  circumstance,  indeed,  in  this  case  which,  it  is  presumed,  but  seldom  occurs  in  the 
case  of  covenants  for  renewal  i  vis.  the  lease  contained  a  proviso,  that  if  the  lessee  should  neglect 
to  apply  for  a  renewal,  and  to  pay  his  fine  within  the  prescribed  period  the  lease  should  be  void.  The 
Court,  however,  does  not  appear  to  have  been  much  influenced  by  this  proviso,  but  Vo  have  decided 
against  the  lessee's  right  to  renewal,  on  the  ground  of  gross  laches  in  not  applying  for  it.  Wherever, 
imleed,  the  covenant  is  to  renew  at  the  request  of  the  lessee  within  a  given  period  after  the  death 
of  each  of  the  cesiuis  que  vie,  if  the  lessee  delays  to  apply  within  the  prescribed  time  after  the 
dropping. of  the  first  tife,  but  waits  till  a  second  drops,  equity  will  give  him  no  assistance  in  obtaining 
m  renewal.  See  Baiiey  v.  The  Corporatitm  ef  Leomiiuter,  S  Bro»  C.  C  529,  and  Eaten  v.  L^n^  S  Ves. 
690.  And  if 'ttie  covenant  is  to  grant  a  new  lease  (upon  request,  within  a  given  period  after  the  death 
of  any  of  three  cestuis  qui  vie)  **  for  one  or  more  life  or  lives,  in  the  room  of  the  life  or  lives  so  dying,** 
in  a  case  like  this,  though  it  may  not  be  necessary  to  apply  for  a  new  lease  npon  the  death  of  Uie 
life  first  dropping  (though  it  would  be  the  safest  to  do  so),  yet  if  no  application  for  a  renewal  is  made 
within  the  prescribed  period  after  the  dropping  of  the  second  life,  but  the  lessee  waits  till  the  last  of 
the  three  lives  drops,  equity  will  render  him  no  assistance.    8ee  Eatau  v.  Lifim,  3  Ves.  690 1. 

In  all  the  cases  above  noticed|  there  were  gross  laches  on  the  part  of  the  lessee  in  applying  for  a 
renewal,  and  consequently  they  do  not  go  the  full  length  of  establishing  the  doctrine— >that  to  entitle 
the  lessee  to  the  assistance  of  a  court  of  equity,  he  must  apply  for  a  renewal  strictlf  within  the  pre- 
aeribed  period*  The  application,  ^however,  must,  it  is  conceived,  be  made,  generally  speakmg, 
atriotly  within  the  appowted  time,  otherwise  the  leuee  will  not  be  entitled  to  the  aid  of  a  court  of 
equity,  unless  in  the  case  of  fraud  by  the  lessor,  or  of  accident,  mistake,  Sec,  on  the  part  of  the  lessee, 
and  where  compensation  can  be  made.  In.  cases  in  which  compensation  casnot  h^  made,  the  pro« 
priety  of  refusing  to  enforce  a  renewal,  where  not  duly  applied  for  cannot  be  questioned.  Thus  in  the 
case  of  a  lease  for  lives  renewable  a  certain  number  of  times  (and  not  for  ever),  if  the  lessee  could 
compel  the  lessor  to  renew  after  the  prescribed  period,  he  possioly  might  obtain  quite  another  interest 
than  what  he  would  have  obtained  had  the  application  been  made  within  the  appointed  time ;  for  the 
new  life  might  be  quite  a  different  one  to  the  one  which  might  have  been  inserted  in  the  new  lease  in 
•cas^  it  had  been  applied  for  witliin  the  prescribed  period,  and  consequently  the  property  might  possibly 
be  prevented  from  returning  to  the  lessor  so  soon  as  it  otherwise  would  have  done ;  and  as  it  would  ^ 
impossible  to  ascertain  in  such  a  case  what  iiyury  the  lessor  might  sustain ^  it  could  not  be  a  case  for 

_^^____^_^^^^^_^^___^____^____  compensation* 

*  In  the  above  case  the  term  for  which  the  new  lease  was  to  be  granted  was  not  mentioned  in  the. 
covenant  for  renewal,  and  the  executors  applied  for  a  new  lease  for  fifty  years  (the  original  term  waa 
only  five  years)  ;  bu%  the  Court  held,  that  the  request  for  a  new  lease  of  fifl^  years  was  unreasonable^ 
and  decreed  one  to  be  granted  for  twenty-one  years,  that  being  the  usual  period  of  leasing.  Quare, 
as  no  period  was  mentioned  for  which  the  new  lease  was  to  be  granted,  was  not  the  covenant  for 
renewal  such  as  could  not  be  specifically  enforced,  unless  it  could  have  been  inferred,  that  the  new 
lease  was  to  be  granted  for  the  same  term  for  which  tlie  old  one  was  granted  ?  See  supra,  on  the 
subject  of  agreements  for  leases  where  no  term  is^pectfi«*d. 

'  t  In  this  case  application  for  a  renewal  was  made  within  the  appointed  time  after  the  death  of  the 
second  life  that  dropped,  but  the  application  was  not  followed  up,  and  therefore  the  Qase  appears  to 
hav^  been  treated  as  if  no  application  had  been  made ;  though  quart  whether  property  so  ? 
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'   Attd  Acvefore  if  A.  bargain  aad  geUL  ]n«  land  to  JB.  on 
ccadttioQ  to  re-ester  if  lie  pajF  lam  aa  JuuMited  poqadb* 

and 

enapeiMatimi.  Aad  even  if  the  covcauit  was  fii?  perpcitaal  renewal,  and  where  it  miffbt  be  offgeilf  llart 
Mch  reasoning  m  the  sbore  could  aot  very  fbrcibljr  apply ;  yet  even  in  thai  caee,  if  fines  are  p^Ua 
vpOB  renewal,  and  the  lessee  does  not  apply  for  a  renewal  strictly  within  the  pxeseribed  period^  the 
lessor  might  not  be  receiviag  his  fines  so  frequently  as  by  the  teran  of  the  coveaani  foa  rcaawal  ha 
aagbt  to  receive  them ;  and  the  caae  docs  not  appear  to  be  a  ease  for  comuensation ;  fiir  how  ceiM  a 
compeasation  be  competed  where  there  are  no  dtda  npoo  which  to  aiake  the  compotaition?  Had  Iha 
lease  been  renewed  at  the  proper  time,  the  life  then  pat  in,  and  even  otheia  ia  sahseqaeat  renewals, 
aught  hare  all  dropped ;  so  that  it  befaig  iaipossihle  to  say  what  fines  the  lessor  might  have  aeeeived 
IB  case  the  renewals  had  been  dnly  made,  it  most  be  cqaally  impossible  to  say  what  woald  he  a  eaaa- 
pensatioa  to  Hm  laseer  on  account  of  the  lease  not  being  renewed  within  the  prescribed  time,  ia 
cases,  therefore,  of  leases  for  lives  renewable  apesi  reqaest  (whether  renewable  for  evec  or  not),  f/e 
Jtne  is  p«iya6ir,  it  amy  be  laid  down,  it  ia  coaceived^  as  a  general  rule,  that  anless  the  re^wnt  is  asade 
atrictly  within  the  prescribed  period,  conru  of  equity  will  render  the  lessee  no  asstslaBce,  ea«i|it 
where  these  has  been  flaad  oa  the  part  of  the  lessor. 

In  the  case  of  a  corenaat  for  perpdael  renewal  without  Jfas,  it  may  be  said  that  ao  pamiWa 
iajary  could  he  sustained  by  the  lessor  from  the  lease  not  being  renewed  at  the  appointed  tiBe» 
aad  consequently  that  courts  of  equity  should  enforce  a  reaewal,  notwithstanding  the  leasee  shonl^ 
have  nealectod  to  apply  withm  the  prescribed  period.  On  the  other  hand,  however,  it  asig^  be 
observed^  that  requiring  the  previous  application  of  the  lessee  might  he  intmded  for  the  eapraaa 
purpose  of  affording  the  lessor  a  chance  of  the  estate  rev«rttag  to  him,  by  the  lessee  negimiiig  t# 
make  the  request  -,  and,  eons&deriog  the  present  leaning  of  the  Courts  aaaiaat  eovenaaU  for  aenewaly 
especially  for  perpetaal  renewal,  there  may  be  reason  to  thiak,  that  no  tavear  woald  he  shewn  ta  fte 
leMoe  where  he  aegleoted  to  apply  within  the  prescribed  period,  even  whose  it  was  the  case  of  a 
covenant  for  perpetual  renewal  aad  without  noe.  In  the  case  of  Eatwm  v.  Lyaa,  the  Masfey  of 
the  Rolls  observed,  "I  hope  it  trill  now  bo  known,  that  these  eoiieaants/'  (eavenaals for  reaemal) 
^  will  be  literMly  performed  where  it  caa  be  done,  and  that  equity  wUl  inferrpese  oaigr  where  a 
Uierml  perfornmace  has  been  prevented  by  the  means  I  liave  mentioned,"  (via.  fraisd,  uaayoldaldt 
accideat,  or  ignorance,  aot  willing)  **  and  where  ao  iajary  is  done  to  the  lessor." 

We  may  here  enqaire  whether  the  same  strictaess  is  necessary  in  applyiag  for  renewals  of  leasee 

/sr  jfMTS,  as  in  the  case  of  leases  for  lives.    In  the  case  of  Rawa$&m0  v.  Bsnilsy,  4  Bro.  C.  C.  415, 

a  lease' was  granted  for  twenty-one  years  of  copyhold  loads,  (which  by  the  custom  of  the  maaor  aaighl 

he  granted  for  that  period,  but  not  loogerv  without  licence^    The  lease  coirtained  a  co^nant  on  the 

S»art  of  the  lessor,  upon  the  request  of  the  lessee,  at  any  thne  before  the  end  of  the^term,  to  veaem 
or  a  farther  period  of  tweaty-one  years,  or  in  like  Aianner  for  other  further  terms,  so  as  to  snake 
togetlier  a  term  of  99  years.    A  yeariy  rent  of  only  U,  was  reserved,  and  the  lessee  laid  oat  a  largo 
jsum  in  building  upon  the  prenuses.    He  neglected  to  apply  for  a  new  lease  withhi  the  prescribed 
time,  but  applied  for  it  about  three  years  after;  and  it  was  determined  that  he  was  eatitled  to  a  new 
lease,  notwitlistanding  such  neglect.    But  this  case,  perhaps,  cannot  in  striotnem  he  considered 
as  bearing  upon  the  point  under  consideration ;  for  the  lease  was  in  reality  intended  to  be  a  leaae  for 
nmety^nine  jrears  ;  and,  as  was  observed  by  the  Master  of  the  Rolls,  the  only  reason  why  it  was  not 
granted  for  that  term  was,  because  the  custom  of  the  manor  did  not  allow  it.    In  the  case,  however> 
pf  ilUra^v.  UiUom,  Fonbl.  Tr.  on  £q.  45t,  the  point  under  consideration  appears  to  havk  come  before 
the  Court.    In  this  case  the  lessor  covenanted  to  renew  at  the  request  of  the  lessee  within  tisiee 
inonths  before  the  expiration  of  the  old  lease.    The  lessee  neglected  to  apply  for  f  renewal  within  the 
time  prescribed  ;  and  it  was  held,  that  he  had  lost  bis  right  of  renewal;  the  Lord  Chaacellor  o^ 
perving,  <f  that  if  a  lessee  could  have  relief  in  such  a  case,  he  knew  aot  whore  the  Court  would  atop: 
It  W00I4  be  holding,  that  the  lessee  should  be  loose,  and  the  lessor  bound."  It  does  not  appear,  that  aay 
fine  or  additional  rent  was  to  be  paid  in  this  case  upon  granting  the  new  lease,  and  eoaseqaontly  the 
delay  on  the  part  of  the  lessee  in  applying  for  a  new  one  could  not  work  any  injury  to  the  lessor  (though 
even  if  a  fine  or  increased  rent  had  been  payable,  the  case  was  one  in  which  compensation  might  ham 
been  made) ;  nor  does  it  appear  that  there  were  any  ^rosf  laches  on  the  part  of  toe  lessee,  so  that  the 
case  must  be  ceosidered  as  laying  down  the  broad  doctrine,  that  a  lessee  for  years  (naleas  excused  by- 
fraud,  &c.)  must  apply  for  a  renewal  strictly  within  the  prescribed  period,  otherwise  he  will  be 
entitled  to  no  assistance  from  a  court  of  equity*.  <  And  the  same  doctrine  was  advanced  by  Lord 
Eldon  in  the  case  .of  The  City  of  London  v.  Mitford,  UVes.  68,  (which  was  the  case  of  a  lease  /or 
yfors),  where  his  Lordship  observed,  **  where  there  has  been  a  default  in  making  a  request,  m/cm 
kerned  by  eirtumstanceSf  there  is  no  authority  for  decreeing  a  specific  perfomiaoc^*'    And  see  Rtbery 

v.Jcrvsur. 


•  In  FoHbkaiquf^B  Treatise  on  Equity  it  is  said,  that  the  decision  in-  the  case  of  AUem  ▼. 
ai^f At  be  influenced  by  the'natnre  of  the  property,  which  was  a  colliery,  and  that  from  a  note  which 
the  editor  (Mr.  Fonblanque)  had  of  the  case,  the  Lord  Chancellor  appeared  to  have  adverted  to  such 
circumstance ;  <*  but  his  Lordsliip  "  Mr.  Fonblanque  observes,  '^  seenis  to  have  rested  his  decision  upon 
general  principles,  and  not  upon  the  particular  circiinistanct's  of  the  case."  Therefore  the  caae  may 
be  considered  <is  laying  dowp  the  doctrine  in  support  of  which  it  is  cited. 


CHAP,  n%.  OF  A  LEASE.  2f  JH 

Mid  B.  doth  eoyenMit  with  A.  that  he  wlU  not  take  liie  pro- 
fit!  antil  default  of  payment,  or  that  if.  shall,  take  the  pro- 

fiu 

I   - 

• 

▼.  Jenoittf  Dornf.  it  Eait'sT.  R.  Sf  9*.  And  whether  the  covenant  is  for  perpetntl  renewal,  or  only  fora 
certain  namber  of  renewals,  and  whether  a  fine  is  payable  or  not,  will,  it  is  conceived,  make  oo  dif- 
lerence.  In  short,  in  every  case  the  application  most  be  made,  it  is  preinmed,  within  the  time  pre« 
-  ncribed,  or  equity  will  render  no  assistance,  except  where  the  delay  in  making  the  application  was 
•obasiooed  by  fraud  on  the  part  of  the  lessor,  or  **  nnaveidable  accident,  or  ignorance,  not  wUling,** 
•o  the  part  of  the  lesseet.  £«toa  v.  Lyoa,  S  Ves.  699.  Bnt  even  where  the  delay  has  been  occasioned 
by  accident  .or  ignorance  on  tlie  part  of  the  lessee,  still,  it  is  conceived,  a  court  of  eqnity  conld  give 
him  no  relief.  Unless  It  could  be  done  <*  without  injaiy  to  the  letaor.**  See  Eal»n  v.  I^yon,  3  Ves.  690. 
[Where  no  mjnry  is  done  to  the  lessor  by  the  deUy,  Uifhnoy,  coverture,  Insanity,  or  other  legal  dis- 
sibility,  would,  it- Is  conotirved,  be  grounds  on  which  the  delay  would  be  excused,  and  a  specific  per- 
formance enforced  notwithstanding  the  delav.] 

It  is  proper  to  observe,  Umt  these  may  be  other  groonds,  besides  that  of  delay  on  the  part  of 
the  lessee  in  requesting  a  renewal,  on  which  courts  of  equity  may  refiise  toenforce  a  renewal.    Thus, 
in  the  case  of  The  Gitf  nf  Umdtm  v.  AK^for^,  14  Ves.  41,  a  lease  was  granted  for  forty  veara,  vrith 
a  covenant  on  the  part  of  the  lessor,  vrithin  one  month  next  before  the  expiration  of  the  forty- 
years,  9i  the  rtipuai  and  ejtpemee  of  the  iesiess,  to  grant  a  new  lease  for  a  tuvther  term  {of  forty 
yeaia,  at  tiie  like  rent  and  under  the  same  covenants,  dec.  as  vrere  contained  in  the  first  lease,  and 
80  in  like  aranaer /#r€ver  ;  and  the  lessees  covenanted,  that  if  they  slionld  decUme  taking  a  new  lease, 
they  wonld  not  only  leave  the  premises  in  as  good  repair,  but  would  convey  to  the  lessor,  his  heirs 
and  assigns  certain  lands  and  buildings  lying  between  the  lessor's  premises  and  the  river  Tlunme$. 
The  lessees  negleeted  to  apply  for  a  new  lease  within  the  prescribed  period^  bnt  applied  for  one  soon 
afterwards,  and  filed  a  bill  for  a  renewal ;  bat  in  consequence  of  obtaining  a  new  lease  from  one  of 
'  two  parties  entitied  to  the  property  (she  was  entitled  to  one  moiety  in  fee  and  to  the  other  for  life) 
the  salt  was  not  prosecuted  against  the  other  naity.     Upon  the  death,  Jiowever,  of  the  party 
.  who  had  gtuoted  the  new  lease  (and  which  then  determined  as  to  a  moiety,)  application  was  made 
tfbr  a  senowal  to  the  parties  who  were  then  entitled  to  such  moiety,  and  a  bill  filed  against  them 
in  order  to  obtain  such  renewal.     The  Lord  Chancellor,  however,  held  the  lessees  were  not  en- 
titled to  it.    What  were  the  groonds  on  which  his  Lordship  rested  his  decision  does  not  very  clearly 
appear  from  the  report  of  the  case  {  though  it  amy  perhaps  be  collected  that  he  rested  it  npon  the 
cirenmstsnce  of  the  lessees  having  altered  the  natare  of  the  property  so  as  to  have  pat  it  out  of 
their  power,  had  they  declined  renewing,  to  deliver  up  the  premises  according  to  their  covenant ; 
for  tiiey  had  given  up  part  of  the  ground  to  the  Committee  for  Building  BhekfruBn-hridge,  and  whlfh    ' 
bad  been  laid  into  the  street  or  highway  leading  to  the  bridge.    His  Lordship  laid  much  stress  upon 
tte  circumsiBneeef  the  lessee's  living  put  it  out  of  their  power  to  perform  their  agreement  about 
delivering  np  the  premises,  and  bat  little  upon  the  circnms4ance  of  their  not  having  applted  for  a 
renewal  within  the  prescribed  time ;  so  that  the  decision,  it  is  conceived^  must  be  referred  to  the 
fofmer,  andoot  to  the  latter  circumstance  t* 

•      .  ^  ^If 

*  In  the  case  of  Rubery  v.  xfervoUe,  1  Dumf.  &  East's  T.  K.  tS9,  a  lease  was  granted  for  sixty-on^ 
years,  with  a  covenant  that  at  any  time  within  one  year  af^er  the  expiration  of  the  term  of  twenty 
years  of  the  said  term  of  sixty-one  years,  upon  Ae  request  of  the  lessee,  and  his  paying  a  fine  to  the 
lessors,  tfaey  (the  lessors)  wonld  execute  another  lease  to  the  lessee  for  the  further  tenn  of  twenty 
years,  to  commence  from  the  expiration  of  the  term  of  sixty-one  years^  and  so  in  like  manner  after 
the  expiration  of  every  period  of  twenty  years,  during  the  said  term  of  sixty-one  years,  for  the  tike 
codsidenitioo,  and  upon  the  like  request,  would  execute  another  lease  for  a  further  term  of  twenty 
years,  to  commence  from  tlie  expiration  of  the  term  last  l>efore  granted.  The  lessee  omitted  to  claim 
a  new  lease  at  the  expiration  of  the  first  and  second  periods  of  twenty  years,  bnt  he  applied  for  one 
at  the  expiration  of  the  third  period  of  twenty  years ;  bnt  it  was  held,  that  not  having  applied  for 
a  renewal  and  pafd  his  fine  at  tiie  expiration  of  the  first  and  second  periods,  he  had  lost  his  right  to 
a  renewal  at  the  expiration  of  the  tliird  period.  This  case,  however,  it  may  be  observed,  was  a  case 
at  law,  and  therefore  may  not  be  considered  as  having  much  weight  npon  the  point  under  consider- 
ation ;  as  cburts  of  law  construe  all  covenants  and  agreements  with  a  degree  of  literal  strictness 
which  courte  of  eqnity  do  not.  It'  can  hardly  be  doubted,  however,  bnt  a  court  of  eqnity  would 
have  decided  against  the  right  of  renewal. 

t  It  may  be  proper  to,  observe,  that  in  leases  of  Irish  property,  containing  covenants  for  renewa!, 
the  same  serious  consequence  does  not  in  all  cases  arise  froni  the  lessee's  laches ;  for  by  an  act  passed 
in  the  Irish  ParKament  (Irish  stat.  19  dc  20  G#s.  3.  ch.  30.),  it  is  enacted,  that  in  all  cases  or  mera 
neglect  to  renew  on  the  part  of  the  lessee,  and  where  no  fraud  appears  to  have  been  intended,  and 
there  has  been  no  dereliction  on  the  part  of  the  lessee  by  neglecting  or  refusing  to  renew  after  the 
landlord  had  demanded  his  fine  for  renewal,  that  courts  of  equity  shall  relieve  on  an  adequate  com- 
pensation being  made.— In  Ball  and  Btalty*»  Reports  there  are  several  cases  on  the  renewal  of  Irish 
'leases. 

}  Suppose  an  application  for  a  new  lease  had  been  made  strictly  within  the  period  prescribed^ 
would  the  alterations  in  that  case  have  been  a  ground  on  which  to  have  refused  a  renewal  i    If  they 

woola 
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its  Qn'tQ  defiiiilt  of  payment;  in  this  case,  howMt  tbit  may 


If  a  coTenant  for  renewal  is  frandnlently  inserted  by  tlie  lessee,  a  performance  of  if  woaUl, 
of  coarse,  be  refused  by  a  conrt  of  eqaity ;  and  if,  from  the  nature  of  the  property  or  the  cir- 
CDDistances  of  the  case,  it  is  clear  that  the  lessor  could  not  have  nnderstood  the  effect  and  ope- 
ration of  such  a  covenant,  a  court  of  equity  ^ill  not  enforce  a  specific  performance  of  it  Thus, 
where  a  oerson  possessed  of  a  renewable  church-lease,  entered  into  an  agreement,  when  upon  his 
death-bed,  to  fcrant  an  under-lease,  with  a  covenant  for  perpetual  renewal  at  a  certain  fixed  rent,  and 
without  fine ;  the  Court  was  of  opinion,  that  the  lessor  could  not^  have  been  aware  of  the  nature  of 
the  agreement  he  had  entered  into,  because  the  fines  Co  be  paid  to'  the  church  were  likely  continually 
to  increase,  and  yet  no  fin&  or  increased  rent  was  to  be  paid  on  the  renewal  of  the  under-lease ; 
and,  inferring  from  these  circumstances  that  the  lessor  could  not  have  been  aware  of  the  nature  oi 
effect  of  the  agreement  he  had  entered  uto.  it  was  ordered  to  be  given  up  and  cancelled.  See 
mUan  V.  WiUan,  16  Ves.  7  J. 

Questions  sometimes  arise  as  to  the  extent  of  the  covenant  for  renewal^that  is,  whether  the 
covenant  is  a  covenant  for  perpetual  renewal  or  for  one,  two,  or  more  renewals.  The  question  has 
frequently  arisen,  whether  a  covenant  to  grant  a  further  term,  at  tlie  same  rent  and  under  and  subject 
to  the  same  eovetuoUe  as  in  the  original  lease,  amounts  to  a  covenant  for  perpetual  renewal  ?  and  it 
is  now  settled  (though  there  are  some  old  cases  the  other  way:  Betteewartk  v.  The  Dean  tmd  Ckofter 
of  St.  PaaTs,  3  Bro.  P.  C.  S89,  and  Bridgee  v.  Hitchcock,  1  Bro.  P.  C  5t«),  that  it  does  not,  but  U 
only  a  covenant  for  a  single  renewal ;  and  consequently  that  the  words  *'  onder  and  subject  to  the 
eame  eevetmaite/  do  not  entitle  the  lessee  to  have  a  covenont  for  renewal  inserted  in  the  new  lease. 
See  TrUton  v.  FooU,  S  )Bro.  C.  C.  636.  HumUU  ▼.  Ilanota,  ibid.  639.  Iggnidok  ▼.  Mey,  9  Ves.  3t5 ; 
and  see  Bofnhem  v.  Gwfe  Hotpitul,  3  Ves.  t98,  and  J>sic^iig-  v.  ilfiU,  1  Madd.  C.  C.  Ml.  In  some 
cases  of  covenants  to  grant  new  leases  **  under  and  subject  to  the  same  covemmlM,"  Sec  it  has 
been  held,  that  the  lessor  having  treated  the  covenant  as  a  covenant  for  perpetual  renewal  (by 
granting  repeated  renewals)  he  should  be  bound  by  his  own  eonstruction  of  the  covenant,  and  con- 
sequently bound  to  go  on  renewing.  See  Coolce  v.  Booth,  Cowp.  819,  and,  per  Lord  Hardmeke^ 
lyrmtU  V.  Crewe,  3  Atk.  83,  and  other  cases.  This  doctrine,  however,  is  now  exploded ;  and  in  de- 
ciding upon  the  operation  of  such  a  covenant,  the  courts  now  pay  no  attention  to  the  construction  the 
earties  themselves  may  have  put  upon  it,  but  construe  it  according  to  its  own  intrinsic  meaning  and 
nport.  See  Baynham  v.  Guv'e  HoepUnl,  3  Ves.  S98.  /g^aidea  v.  May,  9  Ves.  329,  and  7  East's  T.  R. 
f37,  and  S  New  Rep.  449.    Moore  v.  Foley,  6  Ves.  S38. 

The  special  penning,  however,  of  the  covenant  for  renewal  may  «hew  that  the  parties  intended 
more  than  a  single  renewal.  Thus,  in  the  case  of  Purmiwd  v.  Crewe,  3  Atk.  83,  a  lease  was  granted 
for  three  lives,  and  the  lessee  covenanted  within  twelve  months  after  the  death  of  any  of  the  cesiait 
^ue  vie,  to  pay  a  fine  to  the  lessor  for  adding  a  life  to  the  two  remaining  lives,  and  so  to  comthme  the 
renewing  of  the  lease  or  leases,  paying  such  fine  as  aforesaid  for  every  life  so  added  or  renewed  as 
aforesaid  from  time  to  time ;''  and  the  lessor  covenanted,  that,  in  consideration  of  the  fine  to  be  paid 
to  him,  or  his  heirs,  at  Crewe  Hail,  or  at  the  place  where  the  hatt  then,  stood,  for  adding  one  life  to  the 
remaining  lives  of  the  original  cestuis  que  vie,  to  grant  one  or  more  lease  or  leases,  under  the  same  rents 
and  covenants  as  was  contained  in  the  original  lease,  and  so  to  continue  renewingsnch  lease  or  leases 
FROM  TIME  TO  TIME  ''  according  to  the  true  meaning  of  these  presents."  The  question  arose, 
whether  the  covenant,  according  to  the  true  meaning  of  the  lease,  was  a  covenant  for  perpetual 
renewal,  and  Lord  Harduncke  decided  that  it  was.  His  Lordship  founded  his  opinion  partly  on 
the  expression  **  continue  renewing  the  lease  or  leaus,**  and  he  also  noticed  the  circofflstaace  of  ap- 
pointing  the  payment  of  the  fines  for  renewal  at  Crewe  Hall,  or  ai  the  place  where  the  hall  then  stood, 
as  a  circumstance  shewing  that  a  perpetual  renewal  miist  have  been  intended;  his  Lordship  observ- 
ing, that  he  did  not  imagine  the  lessor  thought  that  Crewe  HaU  would  be  polledd  own  during  the  lives 
of  the  three  original  cestuis  que  vie. 

In  the  case  of  Moore  v.  Lord  Foley,  6  Ves.  S32,  the  lessor  covenanted,  that  when  any  one  of  thiie 
eestuis  que  vie  should  die,  then  within  one  year  after  the  deatii  of  the  one  first  dying,  to  grant  a  new 
lease  for  the  lives  of  the  survivors,  and  the  life  of  a  third  person  to  be  named  by  the  lessee,  and  for 
the  life  of  the  longest  liver  of  them,  at  the  like  rent|»  and  under  the  like  covenants  as  were  contained  ia 
the  original  lease ;  and  it  was  agreed  tliat  in  such  future  lease  it  should  be  covenanted  and  agreed, 
that  as  often  as  any  of  the  three  persons  for  whose  lives  such  new  lease  should  be  made  should  hap- 
pen to  die,  then,  witliin  one  year  after,  upon  request,  Sic,  the  lessor  would  execute  another  lease,  for 
the  lives  of  such  two  of  the  cestuis  que  vie  as  should  be  then  living,  and  for  the  Ufe.of  aoch  oi^ 

peraea 

would  not,  then  the  ground  of  the  decision  in  the  case  of  The  City  of  London  v.  Mitferd,  may  perhaps 
be  called  in  question.  Had,  indeed,  the  alterations  amounted  to  waste,  and  had  no^ct  been  done  by 
the  lessor  which  would  have  amounted  in  equity  to  a  waiver  of  the  forfeiture  incurred  by  such  wsmIf, 
then  the  alterations  might  have  been  a  ground  for  refusing  a  renewal,  even  if  the  renewal  had  been 
duly  applied  for.  Witiiout,  however,  meaning  to  give  a  decided  opinion,  that  the  alterations  did  not 
constitute  a  good  ground  on  which  to  refuse  a  renewal,  the  decision,  it  is  conceived,  may  be  aup- 
ported,  on  the  grouud,  of  the  lessees'  having  neglected  to  apply  for  a  renewal  within  the  pfescribcd 
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be  ft  good  oorenant,  yet  it  it  bo  good  lease  (o).  And  if  the 
mortgagee  oofrenant  with  the  mortgagor  that  he  will  not  lake 
the  profits  of  ibe  land  until  the  Say  of  payment  of  the 
money ;  in  this  ease  albeit  the  time  be  certain,  yet  this  is 
no  good  lease,  but  a  coTenant  only.  If  one  giro  a  bond  for 
the  quiet  holding  of  a  close  for  three  years ;  it  seems  this 
is  no  lease  in  law.  See  the  opinion  of  the  Parliament  for 
bands  and  cownmUt  both,  stat  14  Eiix.  c.  11  (  p), 
Co.  5. 1.  A  lease  for  years  may  begin  at  a  day  to  come,  as  at  3.  lo  reipecC 

OTiperLit.  48.    Michaelmtu  next,  or  three  or  ten  years  after,  or  after  the  ^gn*;^^'^" 
t^7  ^^'        death  of  the  lessor  or  of  /.  5.  and  it  is  as  good  as  where  it  andcontiS- 

doth  begin  presently.    Bat  a  lease  for  life  of  any  thing  ance,  and  emk 
whatsoever,  whether  it  lie  in  livery  cr  in  grant,  if  it  be  tie  of  the  tcmor 
ene  before,  cannot  begin  at  a  day  to  come.    And  therefore  ^!^'*J-!-|^ 
if  a  lease  be  made,  habendum  from  Michaelmas  next,  or       ^      ^* 
from  the  day  of  the  making  of  it  (9),  or  af^r  Uie  death  of 
the  lessor,  or  after  the  death  of  /.  S.  to  the  lessee  for  life ; 
this  lease  is  not  good  (r) :  but  in  case  of  a  lease  of  land 
made  thns,  it  is  sometimes  holpen  by  the  livery  of  seisin. 
Co.  taper  Lit   For  which  see  Xtvery  0/ 5mtM,  cAii;>.  9.  mml^.  11.   But  all 
0»  1.  155        loAs^s  for  years,  whether  they  begin  in  presenH,  or  in  fit- 

iuro,  must  be  certain*  that  is,  they  must  have  a  certain  be- 
ginning, and  certain  ending,  and  so  the  continuance  of  the 
term  must  be  certain,  otherwise  Uiey  are  not  good.  And 
yet  if  the  years  be  certain,  when  the  lease  is  to  take  effect 
in  interest  or  possession,  it  is  sufficient;  for  until  that  time 
it  may  depend  upon  an  incertainty,  viz.  upon  a  *  possible     •  p,  ^TS. 

contingent 


perton  as  the  lessee  ihonld  name,  at  the  like  rent,  and  under  the  like  provisoes  and  covenants  as 
therein  contained ;  and  a  proviso  was  contained  in  the  lease  that  if  any  two  of  such  persons  for 
whose  lives  snch  lease  shoold  be  made,  should  die  within  one  year,  and  before  sdch  new  lease  was 
made,  then,  within  one  year  from  the  death  of  the  second  cestui  que  vie,  apon  payment,  &c.  to  graol 
a  new  lease  for  ^e  life  of  the  surviving  cestui  qui  vie  and  of  such  two  other  persons  as  the  lessee 
should  name,  at  the  like  rent  and  under  the  like  covenants  and  conditions  as  were  contained  in  the 
first  term*  Two  of  the  original  cestuis  que  vie  having  died,  a  question  arose  upon  the  construction  of 
the  covenants ;  and  the  Master  of  the  Rolls  held,  that  they  did  not  amount  to  a  covenant  for  perpetual 
renewal,  but  expressed  himself  of  opinion,  that  the  lessee  was  entitled  to  have  a  lease  for  the  remain- 
ing life  and  two  new  ones,  and  to  have  a  renewal  upon  the  death  of  the  old  life,  and  upon  the  deatk 
of  each  of  snch  two  new  ones,  making,  in  all,  four  renewals*— Though  the  words  ''  under  the  Ulm 
eimeuants^  Sec,  occurred  in  the  last  noticed  case,  yet  they  were  not  considered  as  sufficient  to  prove 
that  the  intention  was  to  grant  a  perpetual  renewal. 

The  subject  of  covenants  for  renewal  may  be  concluded  by  observing,  that  In  cases  where  courts  of 
eqalty  wonld  not  enforce  a  specific  performance  of  spch  a  covenant,  there  courts  of  law  will  not  give 
damages  for  an  alleged  or  supposed  breach  of  tlie  covenant ;  cx>urts  of  equity  and  courts  of  law 
putting,  in  fact,  the  same  construction  upon  such  covenants.  Eaton  v.  Ltfonf  5  Ves.  69t.  IgguUlm 
V.  Mftgy  2  New  Rep.  449.  7  East's  T.  R.  S97.  Ruhery  v.  JervoisCy  1  Dumf.  Jk  East's  T.  R.  n9. 

fo)  A  covenant  that  A.  B,  may  e^joy  the  land^  for  a  certain  length  of  time,  lieing,  sis  we  have  sotn^ 
held  to  amount  to  a  tease,  diere  seems  no  good  reason  why  a  covenant  that  he  may  take  the  profits  for 
a  certain  period  (which  is  enjoying  the  lands)  should  not  also  amount  to  a  lease ;  or,  in  other  words, 
give  the  covenantee  a  right  at  law  to  the  enjoyment  of  the  lands. — The  covenant  would  certaioly 
amount  to  an  equitable  lease.— For  what  words  will  amount  to  a  lease,  see  supra,  page  ^66,  note  (b^ 
and  supra,  page  271,  note  (n). 

(p)  This  act  relates  to  bonds  given  by  eecleMStiedl  persons,  for  granting  leases  beyond  the  period 
allowed  by  the  act. 

{q)  On  the  authority  of  the  case  of  Pugh  v.  The  Duke  qf  Leeds,  a  lease  to  commence  from  the  day 
of  the  making  (or  from  the  day  of  the  date)  is  a  lease  commencing  ta  presenti ;  and  therefore  a  lease 
for  lives,  made  to  commence  from  the  day  of  the  making,  or  from  the  day  of  tlie  date,  is  good.  See 
supra,  page  270,  note  (a). 

(r)  Would  be  good,  if  it  took  effect  under  the  Statute  of  Uses;  or  if  there  was  a  prior  existing 
estate  of  freehold  which  was  to  continue  till  the  period  fixed  for  the  commencement  of  the  lease 
for  life,  as  in  that  case  the,  lease  wonld  be  a  lease  arising  out  of  the  reversion,  and  consequently  not 
liabla  to  objection,  as  au  estate  of  freehold  commencing  ta  futuro. 
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eontiDgeniprecedeiit before Jt  begin m  poeMuioli or  inte- 
Test,  or  upon  a  oondition  or  UmiCatiQii  Biibseqvent:  but  in 
ea#e  wben  it  is  to  be  reduced  to  «  certainty  upon  a  contin* 
geptpreeedent,  tbe  conliiigept  must  bappen  in  the  lives  of 
the  parties.    And  albeit  thore  appeiAr  no  certaintj  of  years 
in  tlie  Lease,  yet  if  by  referei^ce  to  a  oert^inty  it  .may  be 
made  certain  it  is  snfllicient :  Jd  i^srfnm  t»t  qnodoertftm  reddi 
potest.    As  for  eiLamples,  if  il.,  seised  of  lands  in  fee,  graat  Co.  snper  Lit 
to  B.  that  when  B.  abaii  pay  to  J,  twenty  shillings,  that  ^• 
from  thenceforth  he  shall  bold  the  land  for  twenty-one  Jj""' 
years,  and  after  B,  doth  pay  the  twenty  shillings ;  in  this  cde.  35. 
case,  j&.  shall  hare  a  good  lease  for  twenty-one  years  from  1. 155. 
thenceforth  (s).    And  if  A.  grant  to  jP.  that  if  his  tenant 
for  life  shall  die,  that  B.  shall  have  the  land  for  ten  years ; 
this  is  a  good  lease.    And  if  one  make  a  lease  .for  years 
after  the  death  of  C,  if  C.  die  within  toi  years ;  this  is  a 
good  lease  if  C.die  within  the  ten  years,  otherwise  not,  Bnt 
if  ^.  be  seised  of  land  in  fee,  and  lease  it  to  B.  for  ten  Plow.  <7q. 
years,  and  it  is  agreed  between  them  that  B.  shall  pay  to  A. 
an  hundred  poonds  at  the  end  of  the  said  ten  years,  and 
that  if  he  do  so  and  shall  pay  the  said  hundred  pounds,  and 
an  hundred  pounda  at  the  end  of  erery  ten  years,  that  then 
the  said  B.  shall  have  a  perpetual  demise  and  grant  of  4he 
•premises  from  ten  years  to  ten  years,  continually  following, 
extra  memoriam  Aomtntcm,  &€.  in  this  case,  this,  albeit  it  be  Hil.  i€  Jae. 
a  good  leaisefor  the  first  ten  Tears,  yet  it  is  void  for  all  the  >■  *®  Exdie- 
rest  for  iopertainty  (0*    And  if  a  lease  be  made  to  begin  ^''^'* 
from  the.  Nativity  of  Christ,  and  he  doth  not  say  which 
Nativity,  as  next,  &c.  it  is  void  ior  incertainty  (w).    And  Plow.  i9j- 

yet  ^'^' 

(«)  Or  where  a  man  makes  a  lease  from  the  feast  of  St»  Michael  for  so  many  years  as  /.  S.  sfaaJl 
name.— If  /.  S.  name  a  certain  term  (in  the  life  of  the  lessQr)  it  is  then  a  good  lease  by  matter 
€x  post  facto..  So  it  is  of  all  leases  which  are  to  commence  on  a  condition  precedent.— 6  Co.  55.  b.  ^ 

{t)  Qvuere,  might  not  this  be  considered  as  a  lease  for  ten  years  certain,  and  for  snccessive  periods 
of  ten  years  each  for  ever,  npon  the  condition  precedent  of  paying  100^  at  tbe  end  of  every  tern 
years? — At  all  events, . it  wonld  amount,  it  is  conceived,  to  a  covenant  or  agreement  for  renewal 
for  successive  periods  of  ten  years  each,  and  which  would  be  enforced  in  equity.  On  enforcing 
agreements,  for  the  renewal^of  leases,  see  last  page  but  two. 

(»)  Thongli  leases  should  be  certain  as  to  the  time  of  their  ^commencement,  yet  if  a  lease  is  made  to 
commence  from  its  date,,  and  the  date  is  an  impossible  one,  (as  the  dOth  of  Febrvainf)  in  snch  a  case 
as  this  the  lease  will  be  considered  as  commencing  from  its  delivery.  See  Bac.  Abr.  tit.  Lease  (1»  1.) 
'  And  where  a  lease  has  a  correct  date,  but  it  is  not. specified  from  what  period  the  lease  is  to  take 
effect,  there  too  1t  is  held,  that  it  shall  take  effect  from  the  delit^y;  which  will  of  coarse  be  from 
the  date,  supposing  it  was  delivered  on  the  day  of  the  date.  See  Bac.  Abr.  tit.  Ijcase  (L.  1.)  If, 
however,  in  a  case  like  the  last,  the  lease  was  Ti'retersionary  lease,  tbe  proper  period  from  whicb  to 
compute  its  commencement  would,  it  is  conceived,  be  the  expiration  or  sooner  determinatioD  of  Ae 
prior  lease*  Where  a  time  for  the  commencement  of  the  lease  is  mentioned,  as  from  the  first  day  of 
January,  but  without  saying  in  what  year,  or  from  tlic  Feast  of  theVirgin  Jlfary,  bnt  withoat  saying 
'  whether  the  Feast  of  the  Annunciation  or  of  the  Purification,  in  cases  like  these,  it  has  been  held, 
that  the  lease  is  void  from  the  uncertainty  of  the. time  of  its  commencement.  See  Anon.  1  Mod.  180. 
Anon.  Leon.  S27.  As,  however,  it  is  a  weHlinown  role  in  the  construction  of  <^eeds,  that  tbev  shall 
be  interpreted  as  strongly  as  possible  in  favor  of  the  grantee^  there  is  some  reason  to  contend,  that 
leases  (when  made  by  deed)  circumstanced  like  those  in  the  two  last  noticea  cases,  might  be  sap- 
ported;— as  by  holding  the  term  in  the  former  case  to  commence  from  the'  first  day  of  Jamtrg  next 
ensuing  the  date  of  the  lease  \  as  holding  it  to  coAimence  at  tliat  time  (unless  in  the  case  or  a  rever* 
sionary  lease*)  would  be  the  most  beneficial  to  the  lessee.  So  in  the  latter  of  the  two  last  noticed  cases^ 
the  lease  might  be  held  to  commence  from  such  of  the  Feasts  of  the  Annunciation  or  Pnrificatna 
of  tlie  Virgin,  as  would  be  most  advantageous  to  the  lessee ;  and  it  might  be  held  to  oommence  at 
the  Feast  which  happened  either  b^ore  or  c^er  the  date  of  the  lease,  as  would  also  be  most  advaa* 
tageons  to  the  lessee,  in  case  the  lessor's  estate  authorised,  him  to  grant  it  so  as  to  conimcuce  either  at 
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yet  if  A  lease  for  years  be  made  of  land  in  lease  for  life,  to 
have  and  to  hold  from  the  death  of  the  tenant  for  life ;  this 
is  a  good  lease :  so  if  it  be,  to  have  and  to  hold  from  MU 
chaelmas  next  after  the  death  of  the  tenant  for  life;  or  from 
Micliaelma$  next  after  the  determination  of  the  estate  of 
Co.  6. 36.  ^^®  tenant  for  life ;  these  are  good  leases.     So  if  there  be 

a  former  leasQ  m  being  for  life  or  years,  and  another  lease 

for  years  is  made  of  the  land,  to  have  and  to  hold  from  the 

end  of  the  former  estate  by  surrender,  forfeiture,  or  other- 

M'ise,  for  twenty  years ;  or  to  have  and  to  hold  from  the 

surrender,  forfeiture,  or  other  determination  of  the  former 

lease,  if  there  be  any,  and  if  there  be  none,  for  twenty  , 

years ;  these  and  such  like  leases  are  good,  and  this  com- 

Plow.  5S3.  and  mencement  is  certain  enough  (x).  And'  if  one  make  a  lease 

17  Jac.  B.  R.     to  begin  after  the  death  of  /.  S.  and  to  oontinite  until  Mi" 

Agreed.  chaebnaSf  which  shall  be  in  anno  Domini  1650;  this  is  a 

good  lease. 
Dt  Bro.  sect.       If  K  man  have  a  lease  of  land  for  an  hundred  years,  and 
R^^*  r     *        ^^  make  a  lease  of  this  land  to  another,  to  have  and  to  hold 
154.'    "^  *^  ^*"*  ^^^  ^^^^y  years  to  begin  after  his  death :  this  is  a 

Co/i.  1. 155.  good  lease  for  the  whole  forty  years,  if  there  shall  be  so 
Plow.  510.  many  of  the  hundred  years  to  come  at  the  time  of  the  death 
s^^V  . .  of  the  lessor.  But  if  the  lessor  [the  lessee  in  the  first  lease 
of  Deeds  "^^"  **  meant]  grant  the  land  to  •  another,  to  have  and  to  hold    •  P.  274. 

to  him  for  and  during  all  the  residue  bf  the  term  of  an 
hundred  years  that  shall  be  to  come  at  the  time  of  the 
death  of  the  grantor ;  this  is  void  for  incertainty  (y).  And 
yet  if  in  this  case  he  grant  all  his  estate,  or  all  his  terra,  or 
all  his  interest,  in  the  premises  of  the  deed,  and  then  say, 
to  hate  and  to  hold  the  land,  &c.  to  the  grantee  for  all  the 
residue!  of  the  term  of  an  hundred  years  that  shall  be  to 
come  at  the  time  of  his  death ;  by  this  the  whole  estate  and 
interest  of  the  grantor  in  the  land  doth  pass  presently  by 
these  wOrds  in  the  premises  of  the  deed  (2).    And  if  in 

this 


one  time  or  the  other.  If  indeed,  in  the  two  la^t  noticed  cases,  tlie  lease  was  a  lease  for  lives,  and 
not  for  a  mere  term  of  years,  and  if  it  conld  not  be  supported  in  case  it  was  h^ld  to  commence  from  a 
day  to  come,  on  the  groond  of  its  being  a  lease  to  commence  in  futwro^  in  that  case,  ut  res  magia 
roleoi  quam  periutf  it  shoald  be  held  to  commence  from  the  first  day  of  January  l<ut  pasf,  or  from 
the  Feast  of  the  Annauciation  or  Purification  of  the  Virgin  next  preceding  the  date  of  the  lease. 
—If  the  lease,  in  cases  like  the  two  last  noticed,  was  a  reversionary  lease,  it  might,  it  is 
conceived,  be  bctd  to  commence  on  the  first  day  of  Janiuirjf,  or  the  Feast  of  the  Annunciation  or 
Purification  of  the  Virgin,  first  happening  either  before  or  after  tlie  expiration  or  soooer  determina- 
tion of  tlie  existing  lease,  as  might  b^st  accord  with  the  interest  of  the  parties. 

(x)  Where  a  lease  is  ;nade  to  commence  from  the  expiration  of  a  prior  recited  lease,  and  such  re- 
cited lease  does'.not  in  fact^xist,  or  is  a  void  one,  it  is  h^ld,  that,  in  a  case  so  circumstanced,  the  new 
lease  shall  commence  presently.  MiUer  v.  Mainivaring,  Cro.  Car.  399.  BasseU  v.  Lewis,  \  Lev.  77 ; 
and  see  Rovoe  v.  Huntington,  Vangh.7:5. 8D,  and  Bac.  Abr.  tit.  Leases,  (L.  l).  But  where  a  rever-  ' 
sionary  lease  is  made  to'commence  upon,  the  expiration  of  a  prior  lease  which  is  misrecited,  and  the 
misrccited  lease  is  a  valid  one,  there,  generally  sp^aliing,  the  niisrecital  is  unimportant,  and  the  new 
lease  will  commence  at  the  time  intended,  viz.  the  expiration  of  the  misrecited  lease.  See  HaUeweU 
V.  Aylesworth,  2  KoU.  Abr.  65.  Foote  v.  Berkeley,  i  Lev.  ^34.  In  a  case  where  a  reversionary  lease 
was  granted  to  B.  to  hold  for  twenty-one  years,  after  the  expiration  of  a  prior  term  granted  to  J,^ 
**  to  bigin  and  be  accounted  far  front  the  day  of  the  date  of  these  presents,'* — these  words  were  rejected,  and 
the  reversionary  lease  held  to  commence  upon  the  expiration  of  the  lease  granted  to  A,  Seatner*$ 
€asej  Godb.  166;  and  see  also  Moore  v.  Musgrove,  Bridgm.  9B,  and  Mayn  v.  Beak,  Cro.  Elis.  513. 

(y)  Supposing  an  assignment  of  a  term  of  years  can  be  made  to  commence  in  fnturo,  (see  supra, 
page  79,  note  (I),  )  in  that  case,  the  grant  it  is  presnmed  would  be  good  as  an  assignment  of  so  much 
of  the  term  as  was  unexpired  at  the  time  of  the  grantor's  death. 

(z)  See  supra,  page  75|  note  {a),  as  to  the  habendum  enlarging  or  controlluig  the  premises.  * 
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tbis  case  the  lessee  for  an  hundred  years  make  a  lease  of 
the  land,  to  have  and  to  hold  after  nis  death  for  an  hun- 
dred years;  this  will  be  a  good  lease  for  as  many  of  the 
first  hundred  years  as  shall  be  to  come  at  the  time  of  his 
cleath  (a). 

If  A,  make  a  lease  to  B.  for  ninety  years  to  begin  after  Per  Jottice 
the  death  of  il.  on  condition  to  be  avoided  upon  the  doing  Bridgman. 
of  divers  acts  by  others ;  and  afterwards  makes  another 
lease  of  the  land,  habendum  after  the  determination  or  re- 
demption of  the  forme-*  lease ;  it  seems  this  is  a  good  lease 
and  certain  enough.    But  if  a  lease  be  made  to  A,  for  Co.  4. 153. 
eighty  years  if  he  live  so  long,  and  if  he  die  within  the  said  ^>^>  ^^* 
term  or  alien  the  premises,  that  then  his  estate  shall  cease; 
and  then  he  doth  further  by  the  same  deed  grant  and  let 
the  premises  for  so  many  years  as  shall  then  remain  unex- 
pired after  the  death  of  A.  or  alienation  to  B,  for  the  resi- 
due of  the  said  term  of  eighty  years,  if  he  shall  live  so 
long ;  in  this  case,  the  lease  to  B.  is  void ;  for  after  the 
death  of  A.  the  term  is  at  an  end ;  but  if  he  say  for  the 
residue  of  the  eighty  years,  it  is  otherwise  (b). 

1{  A.  doth  make  a  lease  of  land  to  B,  for  so  many  years  Plow.  frs. 
as  B*  hath  in  the  manor  of  Dale,  and  B.  hath  then  a  lease  5«3.  5n,    . 
for  ten  years  of  the  manor  of  Dale ;  In  this  case,  this  is  a  ^'^  B.6.  N. 
good  lease  for  ten  years.    But  if  A,  make  a  lease  of  land  q^^  6.  S5.  ' 
to  B,  for  so  many  years  as  the  land  B,  hath  in  execution 
shall  be  in  execution ;  this  lease  is  void  for  incertainty. 
And  if  a  lease  be  made  during  the  minority  of  /.  S,  or 
until  /.  S.  shall  come  to  the  age  of  twenty-one  years,  these 
are  good  leases  ;  and  if  /.  S,  die  before  he  come  to  his  full 
age,  the  lease  is  ended.      But  if  a  lease  be  made  to  an- 
other until  a  child  that  is  now  in  its  mother's  belly  shall 
come  to  the  age  of  twenty -one  years ;  this  lease  is  not 
good  (c).     And  if  a  lease  be  made  for  so  many  years  as 
/.  S,  shaJi  name ;  in  this  case,  if  /.  S,  do  name  a  certain 
number  of  years  in  the  life-time  of  tlie  party  lessor,  this  is 
a  good  lease.     But  if  a  lease  be  made  for  so  many  years, 
as  the  executor  of  the  lessor,  or  of  the  lessee  shall  name ; 
this  lease  is  void. 

If  a  man  make  a  lease  for  twenty-one  years,  if  /.  S,  live   Qo.  super 
so  long-;  or  if  the  coverture  between  /.  S.  and  D,  S.  shall   I.it.  45. 
80  long  continue ;  or  if  /.  S.  shall  continue  to  be  parson  of  ^^^^'  ^» 
Dale  so  long ;  these  and  such  like  leases  are  good.    But  if 
*  P.  275*     A.  make  a  lease  to  J?,  for  so  many  years  as  A,  *  and  ^.,  or 
either  of  them  shall  live,  not  naming  any  certain  number 
of  years ;  this  cannot  be  a  good  lease  for  years  {d).    So  if 

-  the    . 


(a)  Or  rather,  it  is  presumed,  it  would  be  an  assignment,  as  embracinff  the  Ivhole  of  the  leasee's 
Interest.  [The  above  case  appears  to  be  the  same  wiih  the  one  pat  just  above,  where  it  is  said  ttet 
tlHj  grant  is  void  for  uncertainty.] 

{b)  See  supra,  page  271,  note  (^),  npon  a  case  which  in  substance  appears  similar  to  the  aboYe. 

{c)  As  a  child  in  ventre  sa  mere  is  now  considered  as  a  person  in  ene^  (see  Woodford  v.  Tfccllwwt, 
4  Ves.  SS2.  334,)  it  is  presumed  such  a  lease  would  be  good  ;  for  there  may  be  certainty  or  identtly 
of  person  in  sucli  a  case  as  well  as  in  the  case  of  a  child  actually  bom  ;  and  the  lease  it  is  pressBcd 
Would  commence  immediately,  unless  some  other  period  was  fixed  for  its  commencement. 
.  (d)  But  it  might,  it  is  conceived,  under  certain  circumstances,  be  good  as  .a  lease  for  Uvea— as  if 
t  was  made  to  commence  in  possession,  and  livery  of  seisin  was  given. 
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the  parson'  of  Dale  make  a  lease  of  his  glebe  for  so  maay 
years  as  be  shall  be  parson  there ;  this  is  not  certain,  nei- 
ther can  it  be  made  so  by  any  means.  And  yet  if  a  parson 
shall  make  a  lease  from  three  years  to  three  years  so  long 
as  he  shall  be  parson ;  this  is  a  good,  lease  for  sis  years,  if 
he  continue  parson  so  long,  and  for  the  residue  void  for 
incertainty  (e).  So  if  I  make  another  a  lease  of  land  until 
he  be  promoted  to  a  beneGce;  this  is  no  good  lease  for 
years,  but  void  for  incertainty  (/). 

If  I  have  a  rent-charge  of  twenty  pounds  per  annum,  and 
let  it  to  anothemntil  he  have  levied  an  hundred  pounds ; 
this  is  a  good  lease  for  five  years.  But  if  I  have  «  piece  of 
land  of  the  value  of  twenty  pounds  per  annum,  and  I  make 
a  lease  of  it  to  another  until  he  shall  levy  out  of  the  pro6ts 
thereof  an  hundred  pounds ;  this  is  no  good  lease  forbears, 
but  void  for  incertainty  (g). 

But  here  note  in  all,  these  cases  of  incertain  leases  made  Note, 
with  such  limitations  as  aforesaid,  as  until  such  a  thing  be 
done,  or  so  long,  as  such  a  thing  continue,  &c,  that  if  livery 
of  seisin  be  made  upon  them,  they  may  be  good  leases  for 
life  determinable  on  these  contingents,  albeit  they  be  no 
good  leases  for  years  (A). 

'  And  in  son^e  special  cases  a  lease  maybe  good  notwith- 
standing some  incertainty  in'  the  continuance  of  it,  for  a 
lease  may  cease  for  a  time  and  revive  again,  as  if  tenant  in 
tail  make  a  lease  for  years,  reserving  twenty  shillings,  and 
after  take  a  wife  and  die  without  issue ;  in  this  case,  as  to 
him  in  reversion  the  lease  is  merely  void,  but  if  he  endow 
the  wife  of  the  tenant  in  tail  of  the  land,  as  to  the  wife  it 
is  revived  again.  So  if  tenant  in  tail  make  a  lease  for  years, 
rendering  rent,  and  die  without  issue,  his  wife  encten^  with 
a  son,  and  he  in  reversion  eQter,  in  this  case  as  against  him 
the  lease  is  void,  but  after  the  son  b  bom  the  lease  is  good 
again  if  it  be  within  the  statute  (t).  So.  if  tenant  in  fee- 
simple  take  a  wife,  and.then  make  a  lease  for  years  and 
dieth,  the  wife  is  endowed ;  in  this  case  she  shall  avoid  the 
lease,  but  after  her  decease  the  lease  shall  be  in  force 
again. 

If  a  lease  be  made  for  life,  or  years,  to  A,,  and  after  the  4.  Id  respect 
lessor,  doth  make  a  lease  for  years  by  word  (k),  or  in  writing,  of  another 
to  B,  regularly,  this  coneurrent  lease  to  B.  is  a  good  lease  {*?*®  ^f  li!'* 
at  least  for  so  many  years  of  the  second  lease  as  shall  be  ^!J*e^thine.^ 
to  come  after  the  first  lease  is  determined  according  to  the  *  ' 

agreement ;  as  if  the  first  lease  to  A,  be  for  twenty  years, 
and  the  second  lease  to  B.  be  for  thirty  years,  and  both 

^  begin. 


(«)  See  infra,  page  282,  on  the  subject  of  leases  by  ecclesiastical  persons. 

(/)  Id  what  cases  leases  ftball  be  void  for  nncertaioty,  see  1  Mod.  180.     l  Str.  651.    1  Ld.  Raym. 

737.    Vin.  Abr.  tit.  Estate  (Y.  a.)  As  to  the  commencemeot  of  a  lease,  see  ante,  page  273,  and  the 

references  in  the  notes  thereto ;   and  with  respect  to  the  certainty  requisite  in  leases,  in  regard 

to  their  beginning,  coutinaance,  and  ending,  see  8  Bl.  Com.  143.    Bac.  Abr.  Leases  (L.)    Com. 

Dig.  Estates  (G.  8.) 

ig)  See  Co.  Lit.  page  42^  note  (a),  contuu 


(k)  Not,  it  is  conceived,  where  they  are  expressly  made  for  years.    See  supra,  page  270,  note  (d). 
(t)  S€e  infra,  page  279,  on  the  subject  of  leases  by  tenants^in  tail>  nude  niider  the  stat.  of  32  Hen, 


8; 


«.  28. 


(k)  See  supra,  page,  271,  in  note  (n),  as  to  parol  leases. 
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begin  at  one  time ;  in  this  case,  the  second  lease  is  good 
for  the  last  ten  years  (/).  And  yet  the  reversion  will  not 
pass  without  the  attornment  of  the  tenant,  and  therefore  if 
any  rent  be  reserved  on  the  first  lease,  the  second  lessee 
shall  not  have  it  nntil  the  first  lessee  doth  attorn  (m).  Bat 
*  p.  276.  if  the  second  lease  be  for  the  same  or  for  a  less  *  time,  as 
if  the  first  lease  be  for  twenty  years,  and  the  second  lease 
be  for  twenty  or  for  ten  years  to  begin  at  the  same  time ; 
these  second  leases  are  for  the  most  part  void  (a).  And  Bier,  5S.  S56. 
yet  herein  a  difierence  is  taken  between  leases  made  by  ^^^^J'^^V**** 
matter  of  record  and  by  deed,  and  leases  that  are  made  by 
word  of  mouth  (o) :  for  if  the  second  lease  be  made  by  fine, 
deed  indented,  or  poll,  albeit  it  be  but  for  the  same,  or  for 
a  lesser  time,  and  albeit  it  be  but  a  lease  of  the  land  itself, 
and  not  of  the  reversion,  yet  it  will  pass  the  rent  reserved 
npon  the  first  lease  if  the  first  lessee  attorn^  and  so  also  it  will 
do; without  attornment,  where  attornment  is  not  needful. 
But  if  the  second  lease  be  made  by  word  of  month  it  is 
otherwise,  for  a  reversion  and  a  rent  in  this  case  will  not 
pass  without  deed,  and  therefore  a  grant  by  word  doth  not 
pass  them.  And  if  the  second  lease  be  by  fine  or  deed  in- 
£8toppel.  dented,  then  also  it  will  work  by  way  of  estoppel  (p),  both 

against 


(0  It  wonid  commence  in  enjoympnt,  it  is  presumed,  from  the  determination  of  the  first  lease, thonftii 
snch  determination  should  happen  before  the  expiration  of  twenty  years.  Where  a  second  lease,  com- 
mencing in  prtfjenf  t,  is  frranted  to  the  same  person  who  holds  under  the  first,  the  acceptance  of  the 
second,  if  it  is  a  good  lease,  will  operate  as  a  surrender  of  the  first.  See  Bromley  t.  StanUyf  4  Bnrr. 
2^10.  Bnt  the  acceptance  of  the  new  lease  will  not  have  this  effect,  supposing  the  new  lease  is  a 
void  one,  or  one  that  the  lessee  cannot  enjoy. 

(m)  Attornment  now  unnecessary.    See  supra,  pajre  253,  note  (a), 

(n)  If  the  former  I^ase  should  determine  by  forfeiture,  or  should  be  surrendered  to  the  second  lessee, 
the  second  lease  would  immediately  take  effect  in  possession.  See  below,  in  the  text,  for  further 
information  on  the  subject. 

(o)  Cannot  now  be  made  by  parol  for  more  than  three  years.  See  the  Statute  of  Frauds,  f  9  Cor.  f* 
€.  3.  . 

(p)  Estoppel  may  be  by  fine,  see  supra,  page  14,  note  (0*  And  In  the  case  of  a  demise  for  yiartf  a  deed 
indented  or  a  deed  poll  will  operate  as  an  estoppel.  See  Bac.  Abr.  tit.  Leases  (O.)  6  Mod.  258.  f  Ld. 
Raym.  1051.  3  T.  K.  371.  If  however  it  appears  by  recital  in  the  indenture  or  deed  poll,  that  the  lessor 
had  nothing  in  the  lands,  in  that  case  the  indenture  or  deed  poll  will  not  operate  by  estoppel.  1  Ld. 
Kaym.  729.  Nor  will  tliere  be  any  estoppel  where  an  intereat  actually  passes  by  ike  indenture  or  dtti 
poll.  The  lease  however  will  be  good  so  far  as  respects  the  interest  which  actually  passes  tiy  soek 
indenture  or  deed  poll,  but  notfurtlier.  See  Co.  Litt.  17  b.  The  consequence  of  (he  doctrine  of  estoppd 
is— that  if  a  person,  by  indenture  or  deed  poll,  malces  a  lease  for  years,  or  by  fine  makes  either  a 
lease  for  lives  or  for  years  of  lands  in  which  he  has  no  interest,  and  afterwards  purchases  sach  lands, 
and  takes  a  conveyance  of  the  legal  estate  to  himself,  the  It-ase  will  become  good  and  bind  the  lands  ai 
effectnalJy  in  the  h<tnds  of  the  lessor,  as  if  he  had  been  seized  of  them  when  he  made  the  lease.  So  a 
lease  made  by  an  heir  apparent,  or  by  a  person  claiming  under  an  executory  devise  or  contingent  re^ 
mainder,  if  the  heir  becomes  seised,  or  if  the  executory  devise  takes  effect,  or  the  contingent  remainder 
becomes  a  vested  one,  during  the  continnance  of  the  lease,  it  (the  lease)  will  immediately  become  good 
as  against  the  lessor.  And  if  the  lessor,  subsequent  to  the  making  of  the  lease,  sells  or  otherwise  disposei 
of  the  lands,  the  leane  will  bind  them  in  the  hands  of  the  pnrchascror  other  person  claiming  under  the 
Ic^^or.  Sec  Bac.  Abr.  tit.  Leases  (O).  But  if  the  sale,  &c.  was  made  before  the  lease  and  by  an  instni- 
ment  which  would  operate  by  estoppel,  the  lease  would  be  bad  ;  as  the  doctrine  qui  prior  est  tempore  poUsr 
est  jure  mn^t  prevail  in  such  a  rase.  A  lessee  mav  be  bound  by  estoppel  as  well  as  a  le.«sor.  Thns  if  a 
person  accepts  a  lease  by  indenture  of  his  own  lands  and  executes  the  lease,  he  will  be  estopped  at  lawfrcn 
shewing  they  were  his  own  lands ;  and  he  will  be  hound  to  pay  the  rent  and  perform  the  covenaoth 
Equity  however,  it  is  conceived,  would  relieve  in  such  a  case.  Estoppels  however  must  be  mntsal, 
otherwise  neither  ^arty  is  boimd  by  them  ;  therefore  if  a  man  takes  a  lease  for  years  of  his  ownfauidi 
from  an  infant  or  feme  covert  by  indenture,  this  works  no  estoppel  on  either  part,  becanse  the  inftot 
or  feme,  by  reason  of  their  disability  to  contract,  are  not  estopped';  therefore  neither  shall  the  leasee 
be  estopped.     And  if  a  man  takes  a  lease  of  his  own  lands  from  the  crown,  he  is  not  estopped; 

for 
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against  the  lessor  and  against  the  lessee,  so  that  if  the  first 
lease  happen  by  any  means,  as  by  surrender  or  otherwise,  to 
determine  before  it  be  run  out,  then  the  second  lessee  shall 
have  it ;  and  if  there  be  any  rent  reserved  upon  the  second  ^ 

lease,  the  lessee  must  pay  it  from  the  time  of  the  making 
of  the  lease  (q).    And  therefore  if  one  make  a  lease  of  land 
to  ii.  for  ten  years,  and  after  make  a  lease  to  B.  of  the  same 
land  from  Michaelmas  next  for  ten  years,  and  before  Mi- 
chaelmas the  first  lessee  doth  purchase  the  fee-simple,  so 
that  now  by  this  means  his  term  is  drowned;  in  this -case    . 
the  second  lease  shall  begin  at  Michaelmas,     So  if  one 
make  a  lease  to  A.  for  twenty  years,  and  A.  make  a  lease  of    >* 
the  land  to  B.  for  two  years,  rendering  rent,  and  after  A. 
makes  a  lease  for  the  rest  of  his  time  to  C,  by  deed  ;   this 
lease,  if  the  lessee  for  two  years  do  attorn,  is  a  good  lease 
of  the  rent  and  reversion ;  and  so  it  is  also  without  attorn- 
ment, if  there  be  any  consideration  given  for  it,  for  then  it 
is  also  a  good  lease  for  all  the  rest  of  the  term  after  the  two 
Co.  1. 155.         years.     So  if  one  make  a  lease  to  A\  for  twenty  years,  if  he 
Plow.433.,434.  live  so  long,  rendering  rent,  and  after  he  doth  make  a  lease 
Adiodsed  ^®  ^"  ^^  indenture  for  eighty  years  to  begin  presently,  or  ♦ 

Finch  vers.        grant  the  reversion  to  begin  at  a  day  past,  or  the  like;  in 
Vftttghan.  all  these  cases,  if  the  first  lessee  attorn,  the  rent  will  pass 

(r),  but  if  not,  it  will  be  a  good  lease  of  the  land  for  so 
many  of  the  years  as  shall  be  to  come  after  the  first  lease 
ended.  But  if  the  second  lease  be  by  parol  without  a  deed, 
the  reversion,  as  a  reversion,  will  not  pass,  and  the  graiit 
will  be  void  if  there  be  nothing  else  to  help  it.  And  in 
cases  where  the  second  lease  is  void,  albeit  the  first  lessee 
surrender  his  estate,  or  his  estate  end  by  a  condition  ;  yet 
the  second  lease  is  not  hereby  made  good.  But  if  the  second 
lease  for  years  after  another  lease  for  life,  or  years,  be 
made  for  money,  so  as  it  may  be  said  to  pass  *  by  way  of  *  P.  277* 
bargain  and  sale ;  this  may  help  the  matter,  for  in  this  case, 
albeit  it  be  by  word  only  (s),  it  may  pass  the  reversion  and 
the  rent  also :  but  in  most  cases  it  is  good  for  the  remainder 
of  the  term  after  the  first  lease  ended.  And  if  the  second 
lease  be  to  begin  after  the  end  of  the  former  lease  ;  in  this 
case,  the  former  lease  is  no  impediment  at  all  to  the  validity 
of  the  latter  lease,  but  the  latter  lease  is  good  notwith-  ' 

standing. 

Any  person  whatsoever  of  full  age,  that  hath  any  estate  5.  What  leases 
^p.  «8.  q£  inheritance  in  fee  tail  in  his  own  right,  of  any  lands,  te-  or  oth«'  ^^ts, 

.  sopcr      .    jjgmgji^  Qf  hereditaments,  may  at  this  day  without  fine  or  ™*y  be  "»««» 
•••  ',,  ^iij/»i«  J    or  done  by  a 

recovery  make  leases  of  such  lands  for  lives,  or  years,  and  tenant  in  tail : 

such  andwhat  leases 
made  by  such 
a  tenant  shall  be  good  to  bind  the  issue,  pr  him  in  remainder,  or  others  after  the  death  of  the  tenant 
in  tail :  and  how  they  shall  bind. 


Dler^llt. 


Co.  t.  55.86. 


Stmt.  S9  H.  8. 


for  aa  the  King  cannot  be  estopped  bis  lessee  shall  not.  Bac.  Abr.  tit.  Leases  (O).  Cro.  Eliz.  37* 
For  farther  information  respecting  estoppels,  see  Co.  Lit,  352.  a.  Bac.  Abr.  Leases  (0.>---aiid  3 
T.  R.  371. 

(q)  If  the  second  lessee  had  no  notice  of  the  first  lease,  he  ought  not  to  pay  rent  till  his  lease  took 

effect  in  possession,  or  at  any  rate  only  the  same  rent  which  he  received  from  Uie  first  lessee A  Court 

of  £quity  it  is  conceived  would  clearly  relieve  him  in  such  a  case  from  the  payment  of  more. 

(r)  Attornment  now  unnecessary. 

(«)  Cannot,  as  weliave  before  seen,  be  by  parol  for  more  than  three  years,  and  that  only  whera  the 
commences  in  possession. 
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sncli  leases  shall  be  good,  so  aa  these  conditions  attd  inci- 
dents  following,  be  therein  observed  and  kf  pt. 

1 .  Sucji  leases  must  be  by  deed  indented,  and  not  by  dee<i 
poll,  or  by  parol. ' 

2.  They  must  be  made  to  begin  from  the  day  of  the  mak-  Co.5.6. 
ing  thereof,  or  from  the  making  thereof.      And  therefore  a  Dier,  S4& 

,  lease  made  to  begin  from  Michaelmas  which  shall  be  three 
years  after,  for  twenty-one  years ;.  or  a  lease  made  to  begin 
after  the  death  of  the  tenant  in  tad,  for  twenty-one  years,  is 
not  good.  Bat  if  a  lease  be  made  for  twenty  years  to 
begin  at  Michaelmas  next ;  it  seems  this  is  a  good  lease  (t), 

3.  If  there  be  an  old  lease  in  being  of  the  land,  the  same  Co.  5.  S. 
mast  be  surrendered,  or  expired  and  ended  within  a  year 

of  the  time  of  the  making  of  the  new  lease ;  and  this  sur- 
render must  be  absolute  and  not  conditional  («) ;  also  it 
must  be  real,  and  not  illusory,  or  in  shew  only.  For  fac- 
tum non  dicitur  quod  non  perseverat. 

4.  There  must  not  be  a  double  or  concurrent  lease  in  Co.  5.  t. 
being  at  one  time  (x),  as  if  a  lease  for  years  be  made 
according  to  the  statute ;  he  in  the  reversion  cannot  af- 
terwards expulse  the  lessee  and  make  n  lease  for  life  or 

lives,  or  another  lease  for  years  according  to  the  statute, 
nor  ^  canverso.    But  if  a  lease  for  years  be  made  to  one.  Spark's  caw, 
and  afterwards  a  lease  for  life  ia  made  to  another,  and  a  1^"-  4  Jac. 
letter  of  attorney  is  made  to  give  livery  of  seisin  upon  the  ^'  ^ 
lease  for  life,  and  before  the  livery  made  the  6rst  lease  ia 
surrendered ;  in  this  case,  the  second  lease  is  good. 

5.  These  leases  must  not  exceed  three  lives,  or  twenty-Co.  5. 6. 
one  years  from  the  time  of  the  making  of  them  (y).    And  !>«'■>  «46. 

therefore 


(t)  From  this  U  woald  appear |  that  a  lease  for  years  made  by  tenant  in  tail  under  the  Statate,  need 
only  be  made  to  commence  from  the  making,  or  from  the  day  of  the  making,  where  it  is  a  lease  far  ike 
full  period  allowed  by  the  Statute,  namely,  twenty-one  years ;  and  that  where  it  is  made  for  a  shorter 
period,  that  there  it  maybe  made  to  commence  in  futwro,  provided  it  will  determine  witliin  twenty-one 
years  from  the  time  of  n^aking  it  :-^s  for  instance ;  a  lease  for  eleven  years  may  be  made  to  cem- 
mence  ten  years  after  the,  making  of  it.  It  may  be  well  doubted,  however,  whether  theSutate 
warrants^the  granting  of  such  a  lease.  On  the  contrary,  there  seems  to  be  great  reason  to  diink. 
tliat  it  requires  every  lease  (whether  it  may  be  for  the  full  j^eriod  allowed  by  the  act,  or  for  a  ahorter) 
to  commence  from  the  making,  or  the  day  of  the  making.  The  act  says,  tint  leases  imder  it 
shall  not  be  good  if  they  exceed  twenty-one  years  **cttKe  most  ^  from  the  making ;  which  seens  to 
mean,  that  if  the  term  was  for  even  less  than  twenty-one  years,  still  it  nmst  be  computed  from  the 
making  of  the  lease ;  an  opinion  which  appears  to  be  strengthened  by  the  circamatance  of  the  act 
prohibiting  the  granting  of  ''  any  leases"  of  lands  already  in  lease,  unless  the  eskting  lease 
18  surrendered,  or  will  end  within  one  year  from  the  granting  of  the  new  one.  The  LegisJatare 
could  never  mean  to  prohibit  the  granting  of  reversionary  leases  (even  for  a  single  year,  nnless  tho 
existing  lease  was  within  a  year  of  expiring)  and  yet  allow  the  granting  of  leases  to  comaseBoe 
ta/tt/vro  where  there  happened  to  be  no  existing  lease.  There  4s  ttierefore  great  reason  to  think, 
that  every  lease  by  tenant  in  tail  under  the  Statute  must  commence  from  the  making^  notwithstandiag 
the  term  for  which  it  may  be  granted  should  be  less  than  twenty  one-years. 

(«)  If  the  surrender  became  absolute,  or  in  other  words  if  there  was  a  complete  extinction  of  tha 
old  term  before  the  expiration  of  a  year  from  the  making  of  the  new*one,  the  statute,  it  is  conceived^ 
wonld  be  sufficiently  complied  with.  The  intention  of  the  act  appears  to  be,  that  leases  nuder  it 
shall,  at  the  farthest,  commence  in  possession  at  the  expiration  of  a  year  from  the  making.  See 
kViUonv.  Carter y  2Stra.  l^ot.  A  lease  granted  to  a  tenant  who  holds  under  an  old  lease  will,  it 
made  to  commence  in  presenti,  cause  a  merger  of  the  old  lease^  (see  Bromley  v.  Stanley,  4  Rarr.  K10, 
and  see  also  GrumbaU  v.  Ropery  3  Bam.  &  Aid.  711)  and  Uie  new  lease  will  consequently  be  good, 
tliongh  there  should  be  more  than  a  year  to  come  of  the  old  one. 

(x)  There  may  be  a  concurrent  lease,  provided  the  first  is  within  a  year  of  expiring  at  the  tine 
of  granting  the  second. 

(y)  For  the  words  of  |^  statute  are,  *'  to  make  a  lease  for  three  lives,  or  twenty ^ne  years ;  sQ 
that  either  one  or  the  other  may  be  raade^  but  not  both."  Co.  Lit.  44.  b.  See  further  Bac  Abr.  tit 
Leases  (E.)  rule  4. 
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therefore  if  tenant  in  tail  make  a  lease  for  twenty-two  or 
for  forty  years,  or  for  four  lives ;  this  lease  is  void,  and  that 
not  only  for  the  overplus  of  time  more  thaQ  three  lives  or 
-  twenty-one  years,  but  for  that  time  of  three  lives  or  twenty- 
one  years  also.  And  it  hath  been  resolved,  that  if  tenant 
in  tail  make  a  lease  for  ninety-nine  years  determinable  upon 
three  lives ;  that  this  is  not  a  good  lease  (z).  But  if  a  lease 
be  made  by  a  tenant  in  tail  for  a  lesser  time,  as  for  two 
lives,  or  for  twenty  years,  this  is  a  good  lease.  And  if  a 
lease  be  made  for  four  lives,  and  *  it  happen  that  one  of  *  P,278. 
the  lives  die  before  the  tenant  in  tail  die ;  yet  this  accident 
will  not  make  the  lease  good,  but  it  remains  voidable  not- 
withstanding (a). 

6.  These  leases  must  be  of  lands,  tenements,  or  heredi- 
taments manurable  or  corporeal,  which  are  necessary  to  be 
let,  and  whereout  a  rent  by  law  may  be  issifing  and  reserved. 
And  therefore  if  a  tenant  in  tail  make  a  lease  of  such  a  thing     ^ 
as  doth  lie  in  grant,  as  an  advowson,  fair,  market,  fran- 
chise, or  the  like,  out  of  which  a  rent  cannot  be  reserved, 
Tallentme's       especially  if  it  be  a  lease  for  life ;  this  lease  is  void,  and  that 
case,  Pasch.      albeit  the  thing  have  been  anciently  and  accustomably  let. 
3  Jac.  B.  R.       And  a  grant  of  a  rent-charge  therefore  out  of  such  lauds  ia 
Trin^V J^        void.    And  if  tenant  in  tail  make  a  lease  for  three  lives  of 
BJt.Adjudgcd  »  portion  of  tithes  rendering  rent;  this  lease  is  unquestion- 
Dod'dington's     ably  void  (b).    And  so  also  it  seems  it  is  if  it  be  a  leaSe 
c««c.  for  twenty-one  years. 

Co.  6. 57.  7.  They  must  be  of  such  lands,  or  tenements,  which  have 

Dier^sri.  been  most  commonly  let  to  farm,  or  occupied  by  the  farm- 
ers thereof  by  the  space  of  twenty  years  next  before  the 
lease  made,  so  as  if  it  have  been  let  for  eleven  years,  atone 
or  several  times  within  twenty  years  before  the  new  lease 
made,  it  is  sufficient.  And  albeit  the  letting  have  been  by 
copy  of  court  roll  only,  yet  such  a  letting  in  fee,  for  life,  or 
years,  is  a  sufficient  letting,  and  so  also  is  a  letting  at  will 
by  the  Common  law.  But  these  lettings  to  farm  must  be 
made  by  such  as  are  seised  of  an  estate  of  inheritance,  for 
if  it  have  been  only  by  guardian  in  chivalry  (c),  tenant  by 
the  curtesy,  in  dower,  or  the  like ;  this  will  not  serve  to 
be  a  letting^  within  the  intent  of  the  statute  (d). 

8.  There 


(z)  Under  powers  to  lease  contained  in  settlements  and  \vills,  it  is  also  held  that  a  power  to  grant 
leases  for  lives  or  for  years,  does  not  authorize  the  granting  of  a  lease  for  years  determinable  on  lives. 
See  supra,  page  270,  note  (a).  And  this  would  appear  to  be  a  sound  doctrine;  for  when  it  is  con- 
siderea  that  the  power  only  anthorizes  the  doing  or  a  eertaifit  tpecific  thing,  it  woulfjl  seem  strange  to 
uroDtend  tlmt  something  might  be  done  different  from  that  which  the  power  mentions.  If  any  devi- 
atioo  could  be  made  from  what  the  power  authorized,  where,  it  may  be  asked,  is  the  line  to  be 
drawn  ? 

(«)  It  would  be  good  as  agahast  the  party  milking  the  lease,  and  voidable  by  the  issue  in  tall* 
Where  it  is  laid  down  in  the  text  that  the  lease  would  be  void,  it  is  to  be  nnderstood  that  it  Is  not 
a  lease  agreeable  to  the  etaiute,  and  not  that  it  is  absolutely  void  ah  inUio  and  as  against  every  one ; 
for  as  against  the  party  making  it,  it  is  good. 

(6)  The  act  of  the  6th  Geo.  ^.  c,  17.  /nakes  leases  of  tithes  and  other  incorporeal  hereditomenis  l^y 
ecclesiastical  persons,  whether  such  leases  are  for  lives  or  years,  as  good  as  if  the  leases  were  of 
corporeal  hereditaments^  and  gives  an  action  of  debt  to  the  successor  for  rent,  which  (in  case  of  a 
freehold  lease)  he  could  not  have  brought  at  the  common  law ;  but  the  act  just  noticed  does  not 
provide  for  the  case  of  leases  of  tithes  or  other  incorporeal  hereditaments  by  lay  persons. 

(c^  Guardianship  in  chivalry  abolished  by  the  act  of  the  12th  Car.  t.  c.  ^. 

(d)  Upon  the  words  ^  usually  or  commonly  demised"  contained  in  powers  in  settlemeats  and  wiUs, 
a  mojre  eiiteiisive  construction  is  pat.    See  supnii  paj^e  270,  note  (a).  % 
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8.  There  miut  be   reserred  upon  such  leases  yesrly  Co.  5. 8. 6. 
during  the  same  leases,  dae  and  payable  to  the  lessor  and  6.  5r. 
his  heirs  to  whom  the  reversion  shall  appertain,  so  much 
yearly  farm  or  rent,  or  more,  as  hath  been  most  accustom- 
ably  yielded  or  paid  for  the  lands,  &c.  within  twenty  jears 
next  before  such  lease  made.    And  therefore  if  the  rent  be 
reserved  but  for  part  of  the  time  of  the  new  lease,  this  lease        ^ 
is  void.    And  if  the  tenant  in  tail  have  twenty  acres  of  land 
that  have  been  accustomably  let,  and  he  make  a  lease  of 
these  twenty  acres,  and  of  one  acre  more  which  hath  not 
been  accustomably  let,  reserving  the  usual  yearly  rent,  and 
so  much  more  as  to  exceed  the  value  of  the  other  acre ;  this 
is  not  a  good  lease  by  the  statute.    So  if  the  tenant  in  tail 
of  two  farms,  the  one  at  twenty  pounds  rent,  the  other  at 
ten  pounds  rent,  and  he  make  a  lease  of  both  these  farms 
together,  at  thirty  pounds  rent;  this  is  not  a  good  lease 
witbin  the  statute  (e).     But  if  besides  the  annual  rent  there  co.  6.  sr.  ss. 
have  been  formerly  reserved  things  not  annual,  as  heriots,  Trin.  s  Jac. 
fines,  or  other  profit  upon  the  death  of  the  farmers,  or  profit  B.  R. 
out  of  another's  soil,  as  pasturage  for  a  colt,  &c.  if  upon  the  Adjudged. 
•  P.  279.     new  lease  the  yearly  rent  be  reserved,  albeit  these  *  coUa-  Adjndffcd 

teral  reservations  be  omitted,  yet  these  leases  are  good  (/).  Trin.  i8  Jac 
And  so  also  if  there  be  more  rent  reserved  upon  the  new  B.  R. 
lease  than  the  rent  that  hath  been  anciently  paid,  the  lease  is  ^^*  ^*  ^* 
good  notwithstanding.     And  yet  if  tenant  in  tail  of  land 
let  a  part  of  it  that  hath  been  accustomably  let,  and  reserve 
the  rent  pro  ratOt  or  more  than  after  the  rate;  this  is  not  a 
good  lease  (^).    And  jet  if  two  coparceners  have  twenty 

acres 

(e)  This  teenii  a  narrow  constrnction  of  the  statute.  If,  however,  two  or  more  farms  are  demised 
by  the  same  lease,  reserving  the  ancient  rents  separately ^  there  the  lease  will  be  good.  See  Kuightt 
eate^  6  Rep.  54  (b).  In  reserving  rent  upon  leases  under  the  statnte,  tlie  amonnt  of  the  rent  should 
be  specified— to  reserve  <*  the  rent  usually  paid  during  the  last  twenty  years,*'  would  not  do.  See 
Orfry  v.  Bfokun^  S  Vern.  531  :— though  quare,  might  it  not  be  shewn  what  rent  had  been  osuaUy  paid 
during  the  last  twenty  years ;  and  if  it  was  so  shewn,  would  not  the  reservation  be  good,  on  the 
ground,  id  certum  e»i  quod  cerium  redi  potest  ?    See  snprb,  page  270,  note  (a). 

(/)  lliongh  the  act  speaks  of  reserving  as  much  or  more  yearly  rent,  yet  tlie  intention  of  the  act 
appears  to  be,  that  the  rent  reserved  by  new  leases  should  be  as  ben^cial  as  the  rent  OKoany  paid 
during  the  preceding  twenty  years ;  and  consequently  if  heriots  or  other  things  of  a  casnal  natare 
bad  been  usually  paid  dnrini;  the  last  twenty  years,  they  ought,  it  is  apprehended,  to  be  reserved 
npoD  the  new  leases:  And  if  the  tenant  for  the  last  twenty  years  has  usually  paid  taxes,  made  re- 
pairs, dec.  the  new  lease,  it  is  conceived,  should  throw  these  burthens  upon  the  tenant,  or  ao  ei|ai- 
▼4leot  for  them.    See  Goodtiile  v.  Funucan,  Dong.  544. 

<ir)  The  statnte  requires  as  much  or  more  yearly  rent  to  be  reserveil  as  has  been  ipost  commonly  paid 
during  the  last  twenty  years.  If  ten  pounus  a  year  has  been  most  commonly  paid  for  certain  lands 
during  the  last  twenty  years,  there  does  not  appear  to  be  any  good  reason  why  a  lease  of  half  the  hads 
at  a  rent  of  5/.  should  not  be  good  ;  assuming  that  the  other  half  is  clearly  not  more  valnaUe  than  the  half 
which  is  demised.  The  issue  in  tail  would  be  put  to  no  trouble'Or  expence  in  such  a  case,  ajt  he  might  be 
wbere  lands  before  demised  and  others  are  demised  at  one  rent ;  in  which  case  he  might  be  pnt  to  the  tnm- 
ble  and  expence  of  an  apportionment ;  which  may  be  a  good  reason  for  holding  (as  is  the  case),  that  a 
lease  under  a  power  is  not  good.  But  in  the  case  under  consideration  he  would  be  pat  to  do  sadi 
trouble  or  expence ;  and  there  seems  nothing  in  the  act  to  prevent  a  tenant  from  shewing,  that  half 
of  the  rent  for  half  of  the  land  was  as  much  as  had  been  usually  paid  for  such  half  daring  the  hist 
twenty  years ;  for  there  appears  to  be  no  reason  (with  reference  to  the  operation  of  the  atatatc) 
why  an  old  rent  may  not  be  considered  to  issue,  as  to  one  part  of  it  out  ot  dne  part  of  tlie  fattds, 
and  as  to  another  part  of  it  out  of  another  |>art  of  them.  It  will  be  proper,  however,  to  observe,  ia 
opposition  to  this  reasoning,  that  the  doctrine,  that  part  of  the  lands  comprised  in  the  old  leaie 
cannot  be  let  at  an  apportioned  rent,  was  considered  so  well  settled,  that  in  order  to  alter  it,  so  &r  as 
respected  ecclesiastical  possessions,  the  act  of  the  39  &  40  Geo.  S.  was  passed  ; — ^an  act  which  will  be 
more  folly  noticed  wlieu  we  come  to  the  subject  of  leases  by  ecclesiastical  persons.  Where  a  tensat 
in  tail  wishes  to  let  lands  in  distinct  parts,  which  have  before  been  let  altogether,  the  effect  of  the 
doctrine  above  noticed  may  be  avoided,  J^y  granting  a  lease  of  the  whole  of  the  lands,  at  one  mt 
for  the  whole  ;  and  then  for  the  lessee  to  assign  i&  parts,  at  apportioned  rents^  to  the  parties  for 
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Co.  5. 5.  aeres  of  land  of  equal  ralae  between  them  ito  tail,  and  tbese 

And  yet  Co.      |iave  been  usnally  let,  and  they  make  partition  of  these 
b^^STcontnL**'    lands,  so  as  each  of  them  hath  ten  acres ;  in  this  case  they 

may  make  leases  of  their  several  parts,  reserring  the  half 
Trin.  s  Jac.  ^^  the  accustomabie  rent.  And  if  npon  the  old  lease  the 
B.  R.  Corn-  rent  were  payable  at  four  days  in  the  year,  and  by  the  new 
wall's  case.  lease  it  is  reserved  to  be  paid  at  one  day  ;  this  is  not  a  good 
Co.  5. 5.  i^j^g^  ^j^y    g^^  ^£  the  rent  upon  the  old  lease  be  payable  in 

gold^  and  the  new  rent  be  payable  in  silver;  it  seems  the 
Co.  5.  6.  lease  is  not  good  (i).    And  if  a  tenant  in  tail  be  of  a  manor, 

that  hath  been  usually  demised  for  ten  pounds  rent^  and 
after  a  tenancy  escheat,  and  then  he  doth  make  a  lease  of 
the  manor,  rendering  ten  pounds  rent  by  the  year :  in  this 
case,  this  is  a  good  lease ;  but  if  the  lessor  purchase  a  te- 
nancy, then  it  seems  it  is  otherwise  (A). 

9.  Such  leases  must  not  be  without  impeachment  of  waste,  "^aste. 
And  therefore  if  tenant  in  tail  make  a  lease  of  his  land  en- 
tailed without  impeachment  of  waste ;  this  lease  is  void  (/)• 
Co.  6.  37.  and   And  if  a  lease  be  made  for  life,  the  remainder  for  life,  &c. 
Meet's  case       this  is  not  a  good  lease ;  for  in  this  case,  during  the  remain- 
Adjadged.         ders,  the  tenant  for  life  cannot  be  punished  for  waste  done. 

But  if  such  a  tenant  of  land  make  a  lease  of  it  to  f.  S.  for 

the  lives  of  three  others ;  this  is  a  good  lease,  albeit  it  may 

afterwards,  become  an  occupancy. 

Stat.  11 H.  7.       10.  Such  leases  must  not  be  against  any  special  Act  of 

^*  Parliament.     And  therefore  if  a  woman  that  is  tenant  in 

Co.  3. 51.  ^ji  Qf  ^g  gjf^  ^j£  jj^jp  deceased  husband,  or  of  any  of  his 

ancestors,  while  she  is  sole,  or  after  with  another  husband, 
make  any  such  lease  warranted  by  this  statute ;  yet  this 
lease  is  not  good  (m). 

11.  They  must  have  all  due  ceremonies  and  circumstances  ' 

for  the  perfection  of  them,  as  other  such  like  leases  have,, 
as  livery  of  seisin,  and  the  like,  where  they  are  needful  (?t). 

And 


'whomsnch  parts  are  respectively  intended,  or  to  declare  trusts  of  such  parts  in  their  favour.  There 
may,  however,  be  some  objection  to  this  plan,  as  eadi  part  would  be  liable  to  be  distrained  upon 
for  the  whole  rent.  Equity  however,  if  any  party  was  compelled  to  pay  more  than  his  own  part  of 
the  rent,  would  direct  a  contribution  from  the  others ;  though,  to  prevent  the  necessity  of  any  appU- 
csation  to  equity  it  would  be  proper  for  the  parties  to  give  each  other  mutual  powers  of  distress,  in 
ease  any  of  thera  should  be  compelled  to  pay  mor^  than  his  apportioned  share  of  the  rent :  and  the 
lessor  himself  might  covenant  only  to  reauire  payment  from  each  of  tlie  parties  of  his  apportioned 
part.  This  would  bind  him,  though  not  the  issue  in  tail.  It  may  be  proper  to  observe,  that  if  lands 
affeeted  by  the  statute  have  usually  been  let,  reserving  a  rent  of  5s.  an  acre,  and  such  lands  are 
let  with  others,  reserving  a  rent,  tor  the  whole,  of  ds.  an  acre,  the  lease  will  be  good.  On  the 
^object  of  reserving  rent  upon  leases  under  powers,  see  supra,  page  ^70,  note  (a). 

(Jk)  The  statute,  it  may  be  observed,  does  not  require  that  the  rent  shall  be  reserved  in  the  same 
^ray  or  at  the  same  times  upon  a  new  lease  as  it  had  been  reserved  upon  the  old  one,  but  merely 
that  as  much  or  more  yearly  rent  shall  be  reserved  as  has  been  most  commouly  paid  for  the  last 
twenty  years.    Rent,  uowever,  clearly  cannot  be  reserved  in  advance, 

(i)  The  statute  seems  only  to  require  that  a  rent  equally  beneficial  with  the  one  usnally  paid  daring 
the  preceding  twenty  years  should  be  reserved ;  consequently,  such  a  construction  of  the  act  as 
reqnires  the  rent  to  be  paid  in  the  same  denommation  of  money  or  other  thing  appears  to  be  a  very 
narrow  and  confined  construction  of  it. 

(^k)  Quare  of  this,  unlestf  the  case  was  so  circumstanced  that  the  tenancy  could  not  be  considered 
as  a  part  of  the  manor. 

(i)  Where  it  is  said  that  the  lease  is  vot(f,  all  that  is  to  be  understood  is,  that  it  is  not  warranted 
by  the  statnte;  for  it  is  clem-ly  good  as  against  the  party  granting  it,  and  only  voidable,  and  not 
Toid,  as  against  the  issue  in  tail. 

(m)  See  supra,  page  97,  note  (9),  on  the  subject  of  women  seised  in  tail  of  the  gift  of  their 
husbands. 

(a)  Tliese  leases  for  lives  are  not  like  leases  for  lives  nnder  a  power  operating  under  the  statute  of 
Uses,  and  therefore  jnay  be  made  by  feoffment,  with  livery,  lease  and  release,  bargain  and  sale 
enrolled,  &c« 


f 
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And  then  only  wben  leMaa  have  tbese  owidttioM,  and  «rtt  Co.  r.  7. 8.34 
made  according  to  these  proTisiont.  are  they  said  to  be  Dler,  7.  8. 
witWn  this  statute  of  32  H.  8.  and  sach  only  as  do  bind  the  J^^  ^"""^J^ 
tenant  in  tail  himself,  and  the  issue  in  tail;  for  otherwise  if  pJ^*J^" 
it  be  not  warranted  by  this  statute,  albeit  it  will  bind  the 
tenant  in  tail  himself  that  made  it,  yet  it  will  not  bind  his 
issue ;  but  as  to  him  it  will  be  Toid,  or  voidable  at  the  least : 
for  if  tenant  in  tail  of  land  make  a  lease  of  it  for  ad  hundred 
years  without  any  rent  reserved  thereupon ;  this  lease  as  to 
the  issue  in  tail  is  roid  (o) :   but  if  he  make  a  lease  of  his  Plow.  4S6. 
*  P.  280.      land  for  an  hundred  years  *  rendering  rent,  and  have  issue 
and  die;  in  this  case  the  lease  is  only  voidable  by  the  issue 
Acceptanoe.     at  his  pleasure ;  and  therefore  if  the  issue  accept  the  rent 

after  the  death  of  the  tenant  in  tail,  by  this  means  the  lease 
is  affirmed  and  become  good  (p).  But  howsoever  the  lease 
be  made,  it  will  not  bind  them  that  comes  in  of  a  remainder 
over,  nor  him  that  b  the  donor.  And  therefore  if  a  tenant 
in  tail  make  a  lease  warranted  by  the  statute,  and  after  die 
without  issue,  so  that  the  land  doth  remain  over  to  another, 
or  revert  to  the  donor ;  in  these  cases  neither  he  in  the  re- 
mainder, nor  the  donor  shall  be  bound  by  this  lease,  for  as 
to  them  the  lease  is  void  {q).    And  yet  by  a  common  reco-  * 

very  the  tenant  in  tail  may  make  leases  of,  or  lay  charges 
upon  the  land  to  bind  the  donor  and  him  in  remainder  also. 
But  otherwise  it  is  of  a  Qne ;  for  if  tenant  in  tail  make  a 
lease  for  years  by  fine,  this  will  nor  bar  the  donor,  nor  the 
remainder  in  any  case  where  it  is  in  a  stranger  (r).  And 
^  yet  if  the  remainder  be  in  the  tenant  in  tail  himself,  and 

he  make  a  lease  for  years  by  deed  according  to  the  statute 
or  by  fine;  this  lease  is  good,  and  Jhall  bind  his  own 
remainder  («). 
6.  What  leases     The  husband  may  at  this  day  without  fine  or  recovery  Stat.  32H.8. 

or  other  acts,  nialr«  cap-  *3. 

may  be  made  ^  maKO      f 

i^^v  w^fh  h.^  husband  with  the  lands  he  hath  in  fee-simple,  or  fee-taU,  in  the  right  of  hb  wife,  or 
jouitJy  with  her  i  and  what  leases  made  by  hun  of  such  lands  are  good :  or  not :  and  how. 

wiih  Wm*i«J  f^t  ?  "f*"*^'  hims^,  but  not  as  against  hU  issoe  in  tail ;  but  If  the  estate  tail  hSkd 
rS?n*f  h.wfi*'  t  .>  ^^  »pn»«diate  rcTersion  in  fee,  then  the  lease  would  be  good,  not  only  as 
apunst  himself  but  also  against  his  heir  at  law  or  devisee.  ^ 

rcnniinH  J^^  ^^^^  ^?  ^  *  '**"®^  construction  of  the  act,  to  hold,  that  it  does  not  bind  the 
^^tn«^^J!  reversioner.  The  preamble  to  the  act  clearly  shew  .ae  object  of  the  act  to  hafe 
^l^fi^v^mXt^^*^'^''^^^  The  enacUng  part,    it  is  tree,  does  not 

!hSf  S^.r^nH  «  •  "^t"?*"!"*^'""*^"  .«*■  reversioners.  It  only  says,  that  leases  by  tenants  m  tail,  Ac 
if  in-Tiffc  P!.°*w  ^"^  **^"'  ^^'^  *»®i"  •nd  successors,  in  like  manner  as  they  would  have  been 
■m  hffr  «?^"  *''  *^^"  ■^"**^  '"  ^^-  A  remainder-man  or  reversioner,  it  is  true,  is  not,  aasadi, 
interSL  of  w!!!?''  ^-^  ?*./^*  preamble  shews  tiiat  it  wa«  the  intention  of  the  act  to  iecm  the 
Wnrf''  rJA  ?^?""'*      •"^*^  P^«^°*  *»  *»ave  interests  in  the  lands  after  the  deaths  of  the 

iSmiW  ««;    f    reinamder-men   and  reversioners  may  properly  enough  be  considered  aa  ancfa),  it 

rLm«!„w-!  ^^^  P"*^."«  ^  strained  construction  on  a  remedial  act,  to  hold  that  it  extended  to 

remainder-men  and  reversioners. 

(r)  U  the  fine  is  with  proclamations,  it  may  work  a  bar  by  non-claim. 
snvi^nd^^.  f!^^^\lu  "^^^^^f  ^a«  t»»e  aet  prohibits  the  granting  of  leases  of  reversions  of 
a  !eaSr^;.^L  '^ "?"«i^^»>e«^ore  be  clear,  that  it  is  only  tenant  in  tail  in  po»esnon  who  can  make 
man^n  tell  inf«  •  ^^  *^^  ****"*? '  consequently  if  tenant  for  life  in  possession  and  the  remainder- 
statute  Fnr"' f  fr«°  "J^'°*  *  *^**^'  *"*^''  *^**®'  '*  »  conceived,  wiM  not  be  a  leaae  within  the 
L^aseSVn^  Lr^itr  'V^°"»»V.'*"  .*"  t^  ""^  doctrine  of  leases  by  tenant  in  tail,  see  Bac.  Abr.  tit. 
cfiLnon  liW  «d  Wf.^/^  ^ollowmg  heads.-ut.  What  leases  tenant  in  taU  might  have  made  by  the 
-T  L!^^;7rLyth  •*^**''?  he  may  make  to  bind  his  issue,  since  the  statute  38  £r«i.  8.  c.  «8. 
in  tSi  -^.nd  ft,rthl^i»  v-'^'^fu"  ^^^  **'  '»i«-a°gc»-s  shall  be  boimU  by  voidable  l^aaes  made  by  teaast 
in  taU  —and  further  ui  Vui.  Abr.  tit.  Estate  (1.  a.  2.)    Com.  Dig.  Estates  (B.  3«). 
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Co-  super  Ut.  make  leases  of  the  lands,  leDementSi^or  bereditameiits, 

whereof  he  hath  any  estbte  of  inheritance  in  fee  simple,  or 
'  fee  tail,  in  the  right  of  his.  wife,  or  jointly  ^th  his  wife, 
made  before  or  after  the  corerture ;  so  as  there  be  in  such 
leases  obserred  the  eleven  conditions  or  limitations  before 
^  required  in  the  leases  made  by  tenant  in  tail ;    and  so  that 
the  wife  do  join  in  the  same  deed,  and  be  made  party  there- 
unto, and  do  seal  and  deliver  the  same  deed  herself  in  per- 
Pasc.  7  Jae.      son.   -For  if  a  man  and  his  wife  make  a  letter  of  attorney  to 
A*  R*  another  to  deliver  the  lease  upon  the  land ;  this  lease  is  not 

a  good  lease  from  the  wife  warranted  by  the  statute.  And 
yet  then  as  in  other  like  cases  of  leases  not  warranted  by 
this  statute,  it  is  a  good  lease  against  the  husband.  And 
when  the  lease  is  such  a  lease  as  is  warranted  hy  the  sta- 
tute, it  doth  hind  the  husband  and  wife  both,  and  the  heirs 
of  the  wife :  but  if  it  be  an  estate  tail,  it  doth  not  bind  the  ' 

donor  nor  him  in  remainder. 
ite  H.  a.  t.  If  the  husband  and  wife  at  the  common  law  had  joined 

in  a  lease  of  her  land  without  rendering  of  rent ;  this  lease 

had  been  void  as  against  the  wife,  and  so  is  the  law  stilly 

26  H.  8.  <•  If  the  husband  at  the  common  law  had  been  seised  of 

Co.  2.  rr.         land  in  the  right  of  his  wife,  and  he  had  made  a  lease  for 

'  years  rendering  rent  and  died ;  this  lease  had  been  void 

[query  voidable]  and  so  is  the  law  still.  \ 

Dier,  91.  If  ^h®  husband  and  wife  at  the  common  law  had  made  a 

lease  by  word  rendering  rent;  this  lease  had  been  void  as 
against  the  wife;  and  so  is  the  law  still. 
Stat  32  H.  a.        *  The  husband  and  wife  together  may,  by  6ne  or  r<9-    •  p.  ^pl, 
s^'  *?"  ^         covery,  make  what  leases  they  will  of  her  land,  or  charge  it 
num's  Lawyer    ^^^  what  time  they  will;  and  such  leases  and  charges  will 
165.  '  be  good  against  the  husband  and  wife  both  and  their  heirs 

also.  But  if  the  husband  alone  do  levy  any  fine  of  his  wife's 
land,  aud  therehy  make  any  estate  whatsoever;  this  will 
not  bind  the  wife  after  the  husband's  death,  but  she  may 
avoid  it  (I).  And  if  the  husband  and  wife  make  a  lease  of 
her  land  rendering  rent  to  them  and  the  heirs  of  the  wife;  ^ 

(as  in  such  leases  it  ought  to  be ; )  in  this  case,  the  husband 
cann6t  by  fine  or  otherwise,  grant  or  discharge  this  rent 
longer  than  during  coverture,  unless  the  wife  join  in  the  fine, 
but  the  rent  shall  descend,  remain  or  revert,  in  sucl|^  sort 
and  manner  as  the  land  should  have  done  («). 

Bishops, 


(0  This  is  not  to  ^e  understood  of  her  leaseholds  for  vears,  which  the  husband  may  alienate  as  he 
pleases ;  and  he  may  grant  an  nnder-lease  of  them ;  and  if  he  grants  such  under-lease,  to  commence 
even  after  his  death,  it  will  be  good  against  the  surviving  wife.  Com.  Dig.  tit.  Bar.  6c  Fern.  (£.  2). 
1  Cro.  Eliz.  287..  And  wherever  he  can  alienate  or  underlet  his  wife's  leasehold  by  an  actual  assign* 
nent  or  lease,  a  contract  or  agreement  for  a  lease  will  bind  them  in  equi^.  And  in  the  case  of  «^t- 
tabU  terms  of  years  belonging  to  a  married  woman,  it  is  held,  that  the  husband  may  alienate  them, 
and  that  his  wife  u  not  entitled  to  a  settlement  ont  of  them  as  ont  of  other  equitable  property. 
See  Mar.  Set.  page  345.  Where  a  husband,  however,  has  agreed  for  a  valuable  consideration  to  settle 
his  wife*s  leasehold  for  years,  tliere  he  can  make  no  valid  disposition  of  it  except  to  a  purchaser  for 
a  valuable  consideration  without  notice  and  who  gets  tlie  legal  estate.  If  a  husband  makes  a  lease 
of  liis  wife's  yreeAold  lands,  such  a  lease  is  not  absolutely  voiii  on  the  husband's  death  bnt  voidabk 
only  by  the  entry  of  the  wife.    See  Jprdan  v.  Wikea,  Cro.  Jac.  339.  6c  iTob.  5. 

(ji)  Bee  more  fully  as  to  leases  by  husband  tind  wife  by  the  common  law  or  by  statute  39  Hen,  8.,' 
in  Bac.  Ab.  tit.  Leases  (C.)  Com.  Dig.  tit.  Baron  6c  Feme (6. 3).  1  Wood  688,  n.  2.  to  13th  edit. 
Co.  Lit.  44,  a.  and  Yin.  A  or.  tit.  Baron  6c  Feme(E.  a.  10). 
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7.  What  iMtat      Biahopt,  wtth  the  oonflrmation  of  the  Dean  and  Chapter,  €?o.  mper  lit- 
er other  acts,    Paraona  op  Vicars,  with  the  consent  of  their  Patrons  and  ^ 
Biahopi,  or       Ordinaries,  Archdeacons,  Prebends,  and  such  as  are  in  the  ^' 
other  •pifitnal   nature  of  Prebends,  as  Precentors,  Channters,  Treasurers, 
^^rtont  '    Chancellors,  and  such  like,  also  Masters  and  Governors  and 
uMy  make  or     Fellows  of  anj  colleges  or  houses,  (by  what  name  soever 
do  with  the       called)  Deans  and  Chapters,  Masters  or  Guardians  of  an  v 
lands  th^yhaTa  hospital  and  their  brethren,  or  anj  other  body  politic,  spi- 
Seir^d^'arches   "^H**  ^^^  ecclesiastical  (Concvrrentibui  Am  qwB  in  jure  re- 
orhoaseaiand  wncm^r)  might  by  the  ancient  common  law  have  made 
what  leases      leases  for  lives  or  years,  or  any  other  estates  of  their  spiri- 
niade  by  snch    m^l  or  ecclesiasticaF  living  for  any  time  without  stint  or  li- 
Sin?their  sue.  ™itat*on  (a?).     And  at  this  day  the  Bishops,  and  the  rest  of  Sut.  3f  H.  & 
cessors  and       the  said  spiritual  persons,  except  Parsons  and  Vicars,  may  ^^  <&• 
others :  or  not  make  leases  of  their  spiritual  livings  for  three  lives,  or  \^j^^  ^  1^ 

twenty-one  years,  and  such  leases  will  be  good  both  against  ^  £|^  ^|^^  \^ 
themselves  and  their  successors.    But  such  persons  may  14EI.  cfa.  11. 
not  make  leases  or  estates  for  any  longer  time  than  for  three  i^  1^  cb.  10. 
lives  or  twenty -one  years,  and  if  they  do,  albeit  it  be  by  ^* 
$ne  or  recovery,  or  it  be  con6rmed  by  the  Dean  and  Chap- 
ter, &c.  yet  it  is  void  as  against  the  successor  (y).    Neither 
will  the  leases  made  by  such  persons  for  three  lives  or 
twenty -one  years  bo  good,  unless  they  have  certain  condi- 
tions and  properties  required  in  them.    These  things  there- 
fore are  necessarily  required  to  be  observed  ih  the  making 
^of  such  leases :     1.  That  thify  have  the  effect  of  all  the  qua- 
lities or  properties  before  mentioned  and  required  by  the 
statute  of  3*i  H.  8.  in  the  lease  made  by  the  tenant  in  tail,  Co.  saper  Lit 
and  be  made  after  that  pattern,  tIz,    That  they  be  by  deed  44. 
indented.     2.  That  they  do  begin  from  the  time  of  the   Co.  it.  66.5. 
making  of  them  (z).     3.  and  4.   That  the  old  lease  be  sur-  ^'  ^^ 
rendered  (a),  and  there  be  not  a  eoncurrent  lease  (save  in 
case  of  a  Bishop).    And  therefore  if  any  such  person  make 
a  lease  for  twenty-one  years  to  one,  and  then  make  a  lease 
for  three  lives  to  another ;  this  second  lease  is  void  (^).  And 
yet  if  a  Bishop  make  a  lease  for  twenty-one  years  to  one 
man,  and  then  within  a  year  after  make  another  lease  to 
*  P.  202.    another  for  •  twenty-one  years  to  begin  from  the  making 
of  it,  this,  so  as  it  be  con6rmed  by  Dean  and  Chapter  is  re- 
solved to  be  a  good  lease  (c).    6.  That  they  do  not  exceed 

three 


Sx)  On  the  subject  of  leases  by  lay  corporations,  see  supra,  page  267,  note  (k), 
y)  Houses  Id  corporations  or  market- towns  may  be  let  for  forty  years,  at  the  accustomed  yeaily 
rent  or  more,  provided  they  be  not  the  mansioo-boases  of  the  lessors,  nor  have  above  ten  acres  of 
ground  belonging  to  them,  and  provided  the  lessee  be  bound  to  keep  them  in  repair.  See  the  art 
of  the  14th  Elix,  e.  11.  [By  virtue  of  this  act,  snch  houses,  &c.  may  be  exchanged  for  lands  of  equal 
value ;  and  see  the  act  of  the  56th  Geo.  a.  c.  147,  as  to  exchanging  parsonage  houses,  glebe 
lands,  See,] 

^x)  They  mast  not  be  made,  it  is  presomed^  without  impeachment  of  waste. 

m)  Or  be  within  three  years  of  expiring. 

,b)  Not  if  the  old  lease  is  within  three  years  of  expiring.  See  the  preceding  note. 
(c)  See  Fox  y.  CoUyer,  1  Anders.  65.  Mo.  107,  pi.  251.  On  tlie  aathority  of  this  case,  an^ 
bishops  and  bishops  grant  concurrent  leases  with  confirmation  •  by  dean  and  chapter.  Great  doubt, 
however,  may  be  well  entertained  of  the  soundness  of  the  decision  in  Fox  v.  CoUper,  and  oonse- 
qdently  of  the  legality  of  the  practice  of  granting  concurrent  leases.— The  Editor  begs  to  refer  to 
Mr.  Sugden'*  able  reasoning  upon  this  subject,  in  his  Treatise  on  Powers,  2d  edit,  page  593. 
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three  liTeii  or  twentj-poe  jenm^  bot  they  mty  be  for  a  let i 

time.  6.  That  they  be  of  lands  or  tenements  mannrable  or 
corporeal  (d).  7.  That  they  be  made  of  lands  that  ha?e 
been  commonly  let  to  farm  by  the  space  of  twenty  years 
before  (e).  8.  That  there  be  reserved  upon  them  the  an- 
cient and  accustomed  rent  payable  to  tlie  lessor  and  his 
successors  daring  the  time  (/).  9.  That  they  be  not  made 
without  impeachment  of  waste.  10.  That  there  be  livery 
11.66.5.3.  Qf  seisin  upon  them,  Ac.  where  it  is  requisite*  11.  If  the 
lease  be  made  according  to  the  exception  of  the  statute  of 
1  Eliz.  and  13  Elix,  and  not  warranted  by  the  statute  of  32 
H.  8.  as  in  the  case  of  a  concurrent  lease,  and  it  be  made 
by  a  Bishop,  or  any  sole  eorporation,  it  must  be  con6rmed 
by  the  Deans  and  Chapters^  or  others,  that  have  interest  (^X 
And  if  a  Parson,  or  Vicar,  make  a  lease,  it  is  not  good  but 
during  the  Parson  or  Vicar *s  residence  according  to  the  sta- 
tute of  13  Elix.  ch.  20,  and  in  this  case  their  needs  no  con- 

firmatioB 


((0  The  act  of  the  5th  Geo.  9.  c,  17,  anthorizes  "  archbishops  and  bishopi«,  masters  aild  fellows,  or 
other  heads  or  members  of  colleges  Or  balls^  deans  and  chapters,  precentors,  prebendaries,  masters 
and  guardians  of  hospitals,  and  every  other  person  and  persons  who  were  enabled  by  statutes  then 
io  being,  or  any  of  tbem,  to  grant  leases  of  lands,  tenements,  or  other  corporeal  hereditaments  for  one, 
two  or  three  lives,  or  for  any  term  of  years  not  exceeding  twenty-one,''  to  grant  similar  leasees  of 
tithes,  tolls,  or  other  incorporeal  hereditaments.  But  masters  and  fellows  or  other  heads  and  members 
of  colleges,  deans  and  chapters,  precentors,  prebendaries,  roasters  and  ^ardians  of  hospitals,  or 
other  ecclesiastical  persons,  not  to  crant  leases  for  longer  terms  than  their  local  statntes  aathoriie 
them.  The  act  gives  an  action  of  debt  for  t^ecoTery  of  the  rent  if  in  arrear  twenty-eight  days. 
This  act,  though  it  speaks  in  one  part  of  ail  persons  enabled  by  statnte  to  grant  leases,  yet  frdm  its 
pnrview  and  general  tenor  it  is  tolerably  dear  that  it  moat  be  considered  to  apply  merely  to  spiritoal 
persons*  < 

(e)  That  is,  for  th^  greater  part  of  twenty  years,  as  for  more  than  ten ;  bnt  the  letting  need  not 
be  tor  one  period  of  upwards  of  ten  years. 

(/  )  In  order  to  remedy  the  inconvenience  which  arose  from  its  being  held,  that  lands,  &c.  belon^ine 
to  spiritoal  persons  which  ,had  been  demised  at  one  entire  rent  could  not  be  divided  and  demised 
by  separate  leases  at  apportioned  rents,  the  act  of  the  S9  &  40  Geo.  S.  c.  41,  was  made,  which 
authorizes  '*  archbishops,  bishops,  masters  and  fellows,  deans  and  chapters,  masters  or  guardilins  of 
iiospitalf ,  and  other,  persons  and  bodies  politic  and  corporate,  having  ecclesiastical  or  spiritual 
promotion,*'  to  demise  lands,  tithes,  Sec,  which  had  been  anciently  demised  by  one  lease  at  one  rent, 
or  at  divers  rents  issuing  out  of  the  whole,  to  demise  such  lands,  Ac,  or  a  part  of  them,  by  two  or 
inore  leases  at  apportioned  rents ;  bnt  where  the  whole  of  the  lands,  ^c.  are  demised  by  two  or 
more  leases,  the  apportioned  rents  must  together  be  equal  to,  or  more  than  the  rent  reserved  by  the  old 
lease ;  and  where  a  part  of  the  lands,  &c.  are  demised,  and  tlic  rest  retained  in  the  hands  of  the 
lessor,  tlie  apportioned  rent  for  the  part  demised  roust  not  he  less,  in  pro))ortion  to  the  fine  reserved 
on  the  lease,  than  the  old  rent  bore  to  the  last  fine  for  the  wliole  of  the  lands,  Ac.  The  act  provides 
that  no  greater  apportioned  rent  shall  be  reserved  than  the  lands,  Ac.  demised  will  afford  a  compe- 
tent security  for ;  and  it  also  provides,  that  where  specific  things,  incapable  of  apportionment,  have 
been  reserved  by  the  old  leases,  such  specific  things  may  be  wholly  reserved  in  respect  of  a  com- 
petent part  of  the  lands,  &c.  The  act  also  provides,  that  the  colleges  of  the  nniversities  of  Qa/ord 
and  Combridge,  and  also  the  colleges  of  IVinehester  and  Eton,  shall  not,  on  leases  made  by  authority 
of  the  act,  reserve  rent  in  any  other  manner  or  proportions  than  is  required  by  the  act  of  the  16th£i«z. 
c.  6 ;  and  it  provides,  that  where  old  leases  had  provided  for  payment  of  money.  Sec*  for  the  benefit 
of  any  third  persons  (over  and  above  the  rent  to  the  lessor,  as  to  vicars,  curates,  &c.)  that  such  pay- 
ments roay  be  charged  upon  part  of  the  lands  formerly  charged  therewith,  not  being  of  less  than 
three  times  the  value  of  the  payment  charged  thereon,  exclusive  of  the  rent  reservea  to  the  lessor ; 
bot  the  act  not  to  confirm  the  claim  of  any  vicar,  &c.  to  any  payment  which  depended  upon  the 
will  or  pleasure  of  the  lessor.  The  act  authorizes  persons  holding  leases  (to  which  the  act  relates) 
in  trust,  or  who  have  granted  under-leases,  to  make  sorrenders,  notwitlistanding  the  ceatui  que  tnt$t$ 
are  infants,  femes  coverts,  beyond  seas,  or  otherwise  incapacitated  to  act;  the  new  leases  to  be 
for  the  benefit  of  tlie  persons  entitled  to  the  benefit  of  the  surrendered  leases,  and  to  be  expressly  so 
declared  in  the  bodies  of  such  new  leases. 

(r)  See  the  preceding  page,  note  (c),  as  to  concorrent  leases  by  bishops  with  confirmation. 
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JrttiAtioB  at  all  (k\    19.  Some  of  the  leases  that  are  nade 
bj  the  colleges  and  houses  of  the  aniversity,   ^c.  nast 
hare  some  rent-corn  reserved  npon  them.    But  Bishops,  Stat.  18  £L 
.    Deans,  Parsons,  and  sach  like  spiritaal  persons,  cannot  ^'^'    .. 
grant  the  next  adrowsons  of  chorches,  neither  can  they  66.'io.  58.    ' 
grant  rents  out  of  their  spiritaal  livings,   bnt  the  same  Dier,  570. 
charges  will  be  void  after  their  death  (»).    And  if  a  Bishop  And  most  of 
suffer  an  annuity  to  be  recovered  agabst  him  by  a  pretence  ^^^  P^|^ 
of  title  of  prescription,  on  a  judgment  after  a  verdict  or  con-  byTiuSro 
fession ;  or  a  Parson  in  snch  a  case  pray  in  aid  of  the  pa-  jonea  and 
tron,  and  so  suffer  an  annuity  to  be  recovered ;  thu  will  not  Justice  Whit- 
bind  the  successor  (A).     And  yet  a  Buhop,  or  any  such  ^.  »*  ^""* 
spiritual  person,  may  grant  ancient  offices  of  trust,  of  ne-  Q||^|!^c«r. 
cessity,  or  conveniency,  as  the  offices  of  chancellor,  re- 
gister, steward,  bailiff,  or  the  like;  with  the  ancient  fees 
incident  thereunto,  for  the  life  or  lives  of  the  grantees ;  and 
such  grants  are  good,  albeit  they  be  made  by  the  Bishops 
of  the  new-erected  bishopricks,  and  that  there  be  not  in 
them  the  conditions  and  properties  required  in  the,  leases 
before  mentioned,  so  as  they  be  confirmed  by  the  Dean  and 
Chapter.     But  they  may  not  grant  any  new  office,  nor  yet 
add  any  new  fee  to  the  old  offices.    And  therefore  if  a 
Bishop  grant  an  annuity  pro  consilio  impenso  et  impendendo 
where  none  was  before ;  this  will  not  bind  the  successor. 
And  yet  if  there  be  an  old  fee,  and  there  is  a  new  fee  added 
to  it ;  in  this  case  it  seems  it  is  good  for  the  old  fee,  albeit 
it  be  void,  for  the  new  fee.     Neither  may  they  grant  their 
offices  otherwise  than  they  have  been  granted.    And  there- 
fore where  the  ^cient  grants  of  the  office  have  been  to  one, 
it  cannot  be  now  granted  to  two.     And  where  the  ancient 
grants  have  been  to  two  jointly,  they  may  not  be  now 
granted  in  remainder  one  after  another.     Neither  may  the 
•  P*  283.     grants  of  these  offices  be  longer  than  for  *  the  life  or  lives 
of  the  grantees.     And  in  case  where  the  grant  is  void,  the 
confirmation  of  the  Dean  and  Chapter  will  not  make  it 
good  CO. 

But 


^h)  Leases  by  benefice  clergymen  are  restrained,  in  case  of  their  non-reaidence,  by  statotes  IS 
£/».  c.  «0.  14  Etiz.  c.  11.  18  EUx,  c.  11.  and  43  Eliz.  e,  9.  (all  repealed  by  the  act  of  the45G€o.  3.  c,  84; 
but  this  act  was  repealed  by  the  act  of  the  57th  Geo.  3.  c.  99,  whereby  the  above  noticed  acts  of 
£liz.  were  revived)!,  which  direct,  that  i£  any  beneficed  clergyman  be  absent  fipm  his  care  above 
fourscore  days  in  any  one  year,  he  shall  not  only  forfeit  one  year's  profit  of  his  benefice,  to  be  distii- 
bnted  among  the  poor  of  the  parish,  bnt  that  all  leases  made  by  him  of  the  profits  of  such  bcoefiee, 
and  all  covenants  and  agreements  of  like  nature,  shall  cease  and  be  void,  except  in  the  case  of 
licensed  ploralists,  who  are  allowed  to  demise  the  living  on  which  they  are  non-resident  to  thdr 
cnrates  only,  provided  such  curates  do  not  absent  themselves  above  forty  days  in  any  one  year. 
£As  to  the  residence  of  spiritual  persons,  their  granting  leases,  taking  fvms^  Arc'  see  the  acts  of  the 
43d  Geo.  3.  «.  84  &  109.  55  Geo.  3.  c.  14.  and  57  Geo.  3.  c.  99.]  By  the  stat  tS  Oir^  9.  e.  11.  s.75, 
intituled  *<  An  additional  act  for  rebuilding  the  city  of  Ldrndon,  Alc?'  pvnom  and  vicars  in  I^tn^M 
are  impowered  to  lease  their  glebe  for  forty  years,  w^th  the  consent  of  the  patron  and  ordinaiy. 
See  fuOy  as  to  leases  by  parmmi  and  vieitrMy  in  Bac.  Ab.  tit  Leases  (F). 

!•)  See  the  next  note. 
k)  Whether  a  parson  can  charge  his  ecclesiastical  possessions  with  a  rent-charge,  so  as 'to  bmd 
even  himself,  is  a  point  npon  whidi  some  doubt  may  be  entertained.  In  Mr.  Bythewood's  Preoe- 
denu  in  ^onveyadcing  the  point  is  very  fully  considered,  and  all  the  authorities  on  the  subject 
noticed ;  and  the  conclusion  to  which  Mr,  Bythewood  seems  to  come,  is-^that  a  parson  cw%g  as  agamst 
himsell^  make  a  valid  cbarfce  on  his  ecclesiastical  possessions. 
(2)  As  to  the  grant  of  offices,  sec  supra,  page  238. 
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OP  A  LEASE. 

Bat  here  note,  tbat  albeit  in  all  tbese  cases  of  leases  and 
grants,  not  warranted  by  the  statutes  aforesaid,  the  statutes 
sajr  the  leases  shall  be  void ;  yet  this  is  to  be  understood  as 
against  the  successors,  and  not  against  the  lessors  them- 
seWes ;  for  the  leases  are  good  so  long  as  the  lessors  lire 
or  at  least  so  long  'as  they  continue  in  the  place.  And 
therefore  if  such  a  lease  be  made  by  a  Dean  and  Chapter, 
or  other  corporation  aggregate ;  it  is  good  as  against  the 
Dean  or  other  head  of  the  corporation,  so  long  as  he  doth 
continue  in  his  place  (m).  And  if  a  Bishop  make  any  lease 
or  other  grant,  not  warranted  by  the  statute  of  1  Eliz,  or  a 
Dean  and  Chapter,  Master  and  JPeliov^s  of  a  College,  or  the 
like,  make  leases  not  warranted  by  the  statute  of  13  Eiiz. 
cap.  10.  these  leases  are  good  against  themselves,  albeit  they 
are  void  against  their  successors.  So  as  if  a  private  Act  of 
Parliament  doth  entail  land  upon  a  man,  and  appoint  him 
what  estates  he  shall  make,  and  that  if  he  make  any  other 
estates  they  shall  be  Toid;  in  this  case,  they  shall  not  be 
¥oid  as  to  the  tenant  in  tail  himself  that  doth  make  them. 
•  Leases  of  benefices  with  cure  are  no  longer  good  than 
the  Parson  is  resident. 

Leases  made  by  Colleges  must  have  reserved  upon  them- 
the  third  part  of  the  rent  in  corn.  See  the  statute  of 
18  Eliz.  cap.  20.  (n). 

If  one  make  a  lease  to  another,  during  the  will  and  plea- 
sure of  him  that  letteth,  or  him  that  taketh,  'or  both)  for 
so  in  efieet  is  every  lease  at  will ; )  this  is  a  good  lease  at 
will(o).  So  if  one  make  a  feoffment  in  fee,  or  lease  for 
life,  &c.  and  doth  not  make  livery  of  seisin  and  so  perfect 
the  estate;  the  feoffee  or  lessee  hath  only  an  estate,  at  wilL 
But  if  a  bargain  and  sale  be  made  of  land,  and  the  same 
is  void ;  or  a  corporation  grant  land,  and  the  grant  is  void ; 
by  this  there  is  no  lease  at  will  made  (p). 

Leases  for  lives,  or  years,  are  of  three  natures ;  some  be 
good  in  law,  some  be  voidable  by  entry,  and  some  void  with- 
out entry.  And  of  such  as  be  good  in  law,  some  bo  good 
at  the  common  law,  as  leases  made  by  tenant  in  fee-simple 
notwithstanding  they  be  for  longer  time  than  three  lives  or 
tweqty-one  years  ;  some  by  Act  of  Parliament,  as  leases 
made  by  tenant  in  tail ;  leases  made  by  a  Bishop  seised  in 
fee  in  the  right  of  his  church,  idone,  without  the  Chapter ; 
leases  made  by  a  man  seised  in  fee-simple  oi*  fee-tail  of  land 
in  the  right  of  his  wife,  together  with  his  wife,  for  twenty- 
one  years,  or  three  lives,  according  to  the  statutes.  And  of 
such  leases  as  be  void  also,  some  are  void  at  the  common 
law;  and  that  sometimes  in  presenti^  as  in  the  cases  before 
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Note. 


8.  What  Shan 
be  said  a  f^oo^ 
lease  at  will : 
or  not 


9.  Where  a. 
lease  for  life  or 
yea^  shall  be^ 
void  ipso  /act0 
bvthe  death 
or  the  lessor 
or  by  other 
means :  or  not, 
bat  Yoidable 
by  entry,  &c. 
and  how. 


(m)  See  the  case  of  lioyd  t.  Gregory ^  Cro.  Car.  509,  and  the  observation  thereon  in  note  (4),  to 
the  iSth  edition  of  Co.  Lit.  43,  a. 

(a)  See  the  observations  made  on  the  restrictive  statutes  of  1  EUz,  c.  19.  IS  Eliz,  c,  10.  14  Eliz. 
€.  11  &  14.  18  Eliz.  e.  11.  and  43  Eliz,  c.  29.  in  S  Bl.  Com.  321.--aad  further  as  to  the  doctrine  of 
«  fbr  liyes  or  years  by  ecclesiastical' persons,  in  Vin.  Abr.  tit.  Estate  (R..a.  6.)    Confirmation  (E.) 


leases 


Bac.  Abr.  tit  Leases  (£.)    Com.  Dig.  ti^  Estates  (G.  5). 
M  See  supra,  page  267,  note  (/ ),  on  the  subject  of  leases  at  will.  * 

(p)  If  the  feoffment^  bargain  and  sale,  &cf  could  operate  in  any  other  way,  it  woold  pass  ths  estate 

intended  to  be  passed.    See  supra,  page  86,  note  ((/)• 
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of  leases  for  jears  that  have  no  certainty  in  theiii»  or  leases 
for  IWes  made  without  livery  of  *  seisin,  and  the  like.  And 
some  are  void  in  Jutura,  as  if  a  tenant  in  tail  make  a  lease 
for  years  warranted,  or  not  warranted,  by  the  statute,  and 
after  die  without  issue ;  this  lease  is  void  as  to  him  in  re- 
version or  remainder  :  Ceuante  statu  primitive  ceaat  deri" 
vativw.  So  if  a  Prebend,  Parson,  or  Vicar  make  a  lease 
for  years  not  warranted  by  the  statutes ;  this  is  void  by  the 
death  of  the  lessor,  and  the  successor  need  not  make  any 
entry  or  claim  to  avoid  it  (9).  So  if  a  tenant  for  life  make  a 
lease  for  years*  and  after  die ;  in  this  case  the  lease  for 
years  is  void.  And  therefore  in  all  these,  and  such  like 
cases,  no  acceptance  of  rent  after  will  affirm  such  leases. 
But  otherwise  it  is  in  cases  of  leases  for  years  made  by 
Bishops,  albeit  they  be  confirmed  by  Dean  and  Chapter; 
and  of  leases  made  by  lieans  and  Chapters,  or  tenants  in 
tail ;  as  to  their  successors  and  issues,  when  the  leases  are 
not  warranted  by  the  statutes :  atid  otherwise  it  is  also  in 
the  case  of  leases  for  life,  made  by  these  or  any  of  the  for- 
mer lessors ;  for,  in  all  cases  of  lease  for  life  it  must  be 
avoided  by  entry,  &c.  and  therefore  such  leases  are  not  void 
but  voidable,  viz,  the.  leases  of  Bishops  and  Deans  after 
their  death  by  their  successors,  and  that  by  the  statute 
law ;  and  the  leases  of  tenants  in  tail  by  their  issues  after 
their  death,  and  that  by  the  common  law.  And  in  thesCt 
and  such  like  cases,  the  acceptance  of  the  rent  by  the 
issue  or  successor  will  make  good  the  lease,  at  least  for 
their  time  (r). 

If  a  lease  be  made  for  years  on  condition  that  upon  sucli  Co.  3. 65. 
a  contingent  it  shall  be  void ;   in  this  case,  as  soon  as  the 
thing  doth  happen,  the  lease  is  void  ipio  facto  without  any 

re-entry 
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^jf)  As  to  void  or  voidable  leases  by  ecclesiastical  persons,  see  Bac.  Abr.  tit  Leases  (H). 

[r)  On  the  subject  of  void  or  voidable  leases,  see  page  284  and  287,  and  Doe  v,  IVattty  7  Damf.  a» 
East* s  T.  R.  83.  Doe  v.  Butcher,  Dong.  50.  A  lease  which  is  merely  voidable,  and  not  actnaUy  void, 
may  be  affirmed  by  acceptance  of  rent,  or  by  any  other  act  which  sufficiently  shews  that  the  petson 
mcceptine  the  rent,  or  doiiog  such  other  act,  treated  or  recognized  the  lessee  as  his  tenant  *. 

Id  order,  however,  to  make  the  acceptance  of  rent,  or  other  act,  have  t^  effect  of  affirmiDg  a 
voidable  lease,  the  person  accepting  the  rent  or  doing  such  otlier  act,  must  have  notice  that  the  lease 
is  a  voidable  one ;  for,  if  he  has  not  such  notice,  then  neither  the  acceptance  of  rent,  or  any  other  act, 
will  amount  to  an  affirmance  of  the  lease.  Neither,  it  is  conceived,  will  acceptance  of  reot,  or 
any  other  act,  amount  to  an  affirmance,  in  case  there  is  any  circumstance  which  repeU  the  pre. 
sumption  of  affirmance.  No  such  circumstance,  however,  .is  very  likely  to  occnr  in  the  case  of  leases 
voidable  by  issue  in  tail.  Sec. ;  and  it  is  voidable  leases  of  this  kind  which  we  are  at  present  Boie 
particularly  speaking  of.  But  snch  circumstances  may  frequently  occur  in  the  case  of  leases  void- 
able for  breach  of  covenant  to  repair,  make  good  husbandry,  Sec. ;  the  point  will  therefore  be  notioed 
more  fully  in  treating  of  provisoes  or  conditions  of  re-entry  for  breach  of  covenant,  &c. 

It  may  be  proper  to  observe,  that  to  make  the  acceptance  of  rent  by  issue  in  tail,  Scc»  an  affirm- 
ance  of  a  voidable  lease,  the  rent  must  be  rent  which  has  accrued  since  the  issue's  title  to  the  lands 
accrued.    See  4th  Resolution  in  Pennant's  ca»e,  3  Rep.  64,  and  3  Salk.  3. 

With  respect  to  leases  actually  vot</,  and  not  merely  voidable,  no  acceptance  of  rent  (as  we  have  sees 
in  the  text)  will  affirm  or  make  them  good.  Acceptance  of  rent,  however,  will  create  a  tenancy  tnm 
year  to  year,  and  entitle  the  tenant  to  the  usual  notice  to  quit.  See  Denn  v.  RrnDtims^  10  East's 
'C  R.  261.  Doe  v.  H'aits,  7  Durnf.  Sc  East's  T.  R.  83.  Jonesy.  Vemey,  Willes,  169.  ddResohitiim 
in  Pennant's  case,  3  Rep.  64. 


*  In  the  case  of  Hume  v.  Kent,  l  Ball  Sc  Be.  554,  looking  on  and  allowing  the  lessee  to  lay  oat 
money  in  baildiJigSy.was  held  to  be  an  affirmance  of  a  vcidable  lease. 
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re-entry,  &c.    Bat  if  a  lease  for  life  be  made  on  snch  a  . 
condition ;  in  this  case,  the  lessor  most  enter,  Sec.  before 
the  lease  will  be  void  («)• 


(j)  Conditions  of  re-entry  for  non-payment  of  rent,  and  for  breach  of  covenants,  are  nsually 
inserted  in  leases.  Such  conditions  are  of  great  advantage  to  the  lessor,  as  they  enable  him  to 
resame  bis  property  when  it  gets  into  the  hands  of  a  bad  .tenant  Conditions  of  re-entry  usually  ran, 
f*  that  if  the  rent  shall  be  in  arrear  for  the  space  of  twenty-one  days,  being  demanded  at  or  at  any 
tune  after  the  eralration  of  Uie  twenty-one  davs,  and  not  paid  when  demanded,  or  if  the  lessee, 
his  esecntors,  administrators,  or  assifjns,  shall  fail  in  the  performance  of  all  or  any  of  the  covenantSf 
articles,  clauses,  or  agreements  contained  in  die  lease  on  the  part  of  him,  (the  lessee)  his  execntors, 
administrators,  or  assigns,"  (one  of  which  covenants  usually  is,  not  to  assign  or  underlet  without  the 
licence  of  the  lessor)  that  in  any  of  the  said  cases  it  may  be  lawful  for  tlie  lessor  to  re-ent^. 
Where  a  lease  is  under  a  power,  and  the  power  prescribes  the  kind  of  condition  of  re-entry  which 
leases  made  under  it  are  to  contain,  care  must  be  taken  to  make  the  condition  in  all  respects  m  con 
formity  with  the  power.  Sometimes  conditions  of  re-entry  are  extended  to  the  bankruptcv  or  inso|- 
Tcncy  of  the  lessee,  or  his  suffering  his  lease  to  be  taken  in  execution ;  and  conditions  of  re-entry 
in  snch  events  are  perfectly  valid.  Though  it  is  usual  to  give  the  lessor  a  power  of  re-entry  for  the 
breach  of  any  of  the  lessee's  covenants,  yet  to  give  a  right  of  re-entry  for  the  breach  of  any 
covenant,  in  anjr  particular,  however  trivial,  is,  perhaps,  going  further  than  wliat  is  at  all  necessary 
in  order  to  proviae  for  the  lessor's  interest.  Instead,  therefore,  of  giving  him  a  right  of  re-entry  for 
the  breach  of  any  of  the  covenants,  even  the  mpst  unimportant,  it  might,  perhaps,  be  more  proper 
to  give  him  a  right  of  re-entry  for  the  breach  of  the  more  important  ones  only  :  or  a  still  better 
mode  might  be,  to  give  him  a  right  of  re-entry  for  non-payment  of  rent  and  breach  of  the  covenants 
against  assigninff  or  under-letting  without  licence,  and  also  for  the  breach  of  all  or  any  of  the  other 
covenants,  and  tor  the  breach  of  which  the  lessor  should  recover  damages  in  an  action  at  law  to  a 
certain  amount.  ^ 

It  may  be  proper  to  observe,  that  leases,  instead  of  containing  a  power  or  amdUUm  rf  re-eniryt 
sometimes  contain  a  clause  or  proviso  for  cearing^  or  making  the  lease  void  upon  non-payment  of 
rent,  or  breach  of  covenant.  There  is  a  material  difference  between  the  operation  and  effect  of 
such  a  clause  and  a  power  or  condition  of  re-entry.  Under  the  latter,  the  lease  does  not  become 
void  by  breach  of  the  condition,  but  only  voidable,  and  continues  to  subsist  till  the  lessor  re-enters 
for  the  breach  ;  whereas,  under  the  former  the  lease  actually  becomes  void  by  non-payment  of  the 
rent,  breach  of  covenant,  See.  See  Jonee  v.  Fcmey,  Willes*s  Rep.  169.  Marsh  v.  Curteya,  Cro.  Elis* 
5f  8  ;  and  see  Co.  Lit.  jil4  *. 

Though  it  has  been  stated  (but  sulgect  to  the  oppugnina  doctrine  noticed  in  the  note  at  the 
bottom  of  this  page),  that  a  lease  actually  becomes  voicT  by  force  of  a  clause  or  proviso  for 
maldng  U  void  m  case  the  event  happens  upon  which  it  is  made  void,  yet  this  must  be  under- 
stood with  the  exception  of  a  common  law  lease  for  life  or  Uvet.  If  snch  a  lease  contains  a  pro- 
Tiso  making  it  void  for  non-payment  of  rent,  breach  of  covenant,  &c.  the  non-payment  of  the 
rent  or  breach  of  covenant  does  not  occasion  an  actual  avoidance  of  the  lease ;  but  in  order  to 
make  it  actually  void,  the  lessor  must  re-enter.  The  consequence  b,  that  such  a  lease  may  be 
affirmed  by  the  lessor  at  any  time  before  he  makes  an  actual  entry.  5th  Resolution  in  Pennant's 
Casey  3  Rep.  64 ;  and,  per  Lord  Kenyan^  Doe  v.  fVandiasSy  7  T.  R.  ItO.  But  the  doctr'me  that  a  pro- 
viso for  making  void  a  lease  for  lives  does  not  actually  avoid  the  lease,  till  re-entry  by  the  lessor, 
only  applies  to  the  case  of  common  law  leases  for  lives ;  for  a  lease  for  lives,  operating  under  the 
Statute  of  Uses,  may  be  rendered  void  by  means  of  a  proviso.  With  regard  to  the  distinction  between 
leases  void  and  voidable,  it  has  been  alreadv  observed,  that  a  lease  only  voidable,  and  not  actually  void, 
may  be  affirmed  or  set  np  again,  by  the  lessor  waivifig  or  dispensing  with  the  forfeiture  -,  but  where 
it  is  actually  void,  there  it  is  incapable  of  being  affinned  or  re-established.  ,Pennant's  case^  3  Rep.  64* 
Bowring  v,  Beston,  Plow.  1S3.  J)oe  v.  IVaUSf  7  Dumf.  &  East's  T.  R.  St.  Doe  v.  Bntehert 
Pougl.50.  -  Snch 

•  In  a  note  in  the  margin  of  Over's  Reports,  page  t8  (a),  it  is  stated,  that  it  was  held  in 
Caudsm^s  Case,  that  a  lease  made  void  bv  proviso  for  non-payment  of  rent  did  not  actnallv  become 
▼oid  by  reason  of  tlie  non-payment,  but  that  in  order  to  have  rendered  it  void,  a  demand  qf  the  reni 
should  kaep  been  made ;  and  no  demand  having  been  made,  it  was  held,  that  the  lessor  should  recover  in 
an  action  of  debt  brought  upon  the  lease,  for  rent  accrued  subsequently  to  the  supposed  avoidance  of 
the  lease.  And,  in  a  case  noticed  in  the  page  facing  the  first  page  of  the  2d  volume  of  the  %d  edition 
of  Mr.  Preston's  Treatise  on  Conveyancing  (which  case  will  most  likely  be  reported  in  the  ex- 
pected 5th  volume  of  Maule  St  Selwvn's  Reports),  It  was  held,  that  the  surety  of  a  lessee  (and 
consequently  the  lessee  hunself )  could  not  set  tip  tibe  act  or  default  of  the  lessee  (though  by  the 
proviso  made  a  cause  of  avoiding  the  lease)  as  a  defence  against  the  lessor.  It  would  therefore 
appear,  on  the  authority  of  the  above  noticea  cases,  (supposing  them  to  rest  upon  a  sound  ground) 
that  a  lefue  made  void  b^  condition,  does  not  actually  become  void  by  doing,  or  omitting  to  do,  the 
act,  for  tne  doing  or  omitting  to  do  wliicl^  the  proviso  or  condition  avoids  the  lease,  but  that,  in  order 
to  make  it  actually  void,  the  lessor  must  treat  it  as  void,  and  that,  till  this  is  done,  the  lease  is  to  be 
considered  as  only  voidable ;  and  is  therefore,  it  |s  presumed,  capable  of  affirmance  by  snch  acts  •• 
would  affirm  any  other  voidable  Icas^. 
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Sach  aclft,  however,  m  in  the  case  of  a  mere  voidable  lease  would  re-esteUub  It,  n^,  in  tlw  caie^f 
a  lease  which  is  actually  void,  make  the  lessee  a  tenant  at  wiH,  and  eimlle  him  to  notice  to  qait. 
There  is  indeed  one  case  of  a  lease  actually  void^  in  which,  it  is  conceived,  the  lease  will  be  revived  or 
made  good  acain  ;  as  where  it  has  become  void  for  non-payment  of  rent,  and  the  lessor  proceeds  noder 
the  act  of  lie  4  Gio,  2.  e,  28 ;  if  equity  should  relieve  the  lessee  (for  the  act,  it  is  oouoceiffed, 
equally  applies  in  the  case  of  leases  actually  void  for  non-payment  of  rent  as  where  th^  are  ooly 
voidahU  bff  re-entry) f  in  that  case,  the  lease,  it  is  apprehendM,  would  become  good  again. 

It  may  be  proper  to  observe,  that  in  the  case  or  a  proviso  for  re-entry  for  non-payment  of  reot| 
the  lessor  cannot  take  advantage  of  the  proviso,  or,  in  other  words,  make  a  re-entry  without  a  proper 
demand  being  made  of  the  rent,  even  though  the  lease  should  not  expresUy  require  such  demajid. 
Se«  Umion  v.  Nordtffey  Hob.  531.  Masham  v.  GooderCf  Freem.  242.  Doe  v.  IVandUtsSy  7T.  R.  UT, 
Doe  V.  LewiSj  1  Bam.  &  Aid.  619.  Lotfut  v.  Lard  Ranela^hy  2  Ves.  A  Be.  24.  Brueehridge  v. 
BtUkeleyf  5  Price's  Ex.  Rep.  200.  But  if  the  lessor  proceeds  under  the  act  of  4  Geo.  2.  c.  S8, 
there  there  needs  no  soch  demand,  notwithstanding  the  language  of  the  lease  should  be,  that  the  lessor 
may  re-enter  if  the  rent  is  in  arrear  <<  beings  lawfuUtf  demanded^*  See  Doe  v.  Alextmdery  2  Maul.  & 
8ei.  525*  So  If  the  power  of  re-entry  should  expressly  say,  that  the  lessor  may  re-enter  if  the  rent 
Is  in  arrear,  '^ although  no  demaod  was  made";  here^  no  demand  would  foe  necessary.  See  Osnaer't 
C^se^  5  Rep.  40. 

Having  seen  that  a  forfeiture  under  a  proviso  or  condition  for  re-entry  may  be  waived  or  diapeosed 
with  and  the  lease  affirmed  or  set  up.  again,  it  will  be  proper  to  enquire  vrfaat  acts  will  anoont 
to  a  waiver  of  the  forfeiture.  Where  the  forfeitore  is  for  non-payment  of  rent,  acceptance  of  the 
rent,  with  notice  of  the  forfeitiu-e,  is  held  to  amount  to  a  waiver  of  it.  See  DougL  dO.  dtodright 
▼.  Davids,  Cowp.  803.     Harvey  v.  Oawei^  Cro.  Eliz:  572.    3  Rep.  64*. 

So  acceptance  of  rent,  with  notice  of  the  forfeiture,  is  held  to  be  a  waiver,  where  incnrred  ibr 
assigning  or  underletting  without  licence.  See  Mulcarry  v.  Eyres ^  Cro.  Car.  511.  Harvey  r,  OsKd, 
Cro.  Eliz.  572.  Roe  v.  Harrison,  2  T.  R.  425.  And  distraining  for  rent,  even  the  same  rent  for  the 
non-payment  of  which  the  forfeiture  was  incnrred,  will  amount  lo  a  waiver.  PemumVs  case,  3  Rep.  51. 
S  Salk.  3 ;  but  see  l  Stark.  411,  and  Burraugh  v.  Taylor,  Cro.  Eliz.  462. 

It  is  indeed  generally  held,  it  is  believed,  that  acceptance  of  rent  with  notice  of  forfeiture,  is  a  waiver 
of  the  forfeiture,  whatever  (because  of  it  may  be.  This  doctrine  is  so  important  in  its  consequences, 
Aat  it  may  be  proper  to  enquire  how  far  it  is  well  founded,  either  on  principle  or  authority.  In  mak- 
ing this  enquiry,  it  will  be  proper  to  observe,  that  loairer  tf  the  forfeiture  is  not  a  consequence  or  iroada- 
sion  qf  law,  drawn  from  the  fact  of  accepting  rent  with  notice  of  the  forfeiture,  but  acceptance  of 
rent,  with  notice  of  forfeiture,  is  merely  a  circumstance  to  be  submitted  to  the  consideration  of  a  jury, 
{Doe  V.  Batten^  1  Cowp.  243.)  and  for  them  to  say  whether  it  affords  sufficient  evidence  of  an  imtention 
on  the  part  of  the  lessor  to  waive  the  forfeiture  ;  so  that  the  question,  wliether  vraiver  or  do  waiver, 
depends,  not  simply  on  the  fact  of  the  lessor  having  received  rent  with  notice  of  the  forfeiture,  but 
upon  what  was  his  intention;  and  the  best  way,  it  is  conceived,  of  ascertaining  such  intention,  is  by 
looking  at  the  consequences  which  would  result  to  the  lessor  by  holdins  acceptance  of  rent  to  amoimt  to 
a  waiver  of  the  forfeiture.  It  is  therefore  of  importance,  in  opr  enqniries  upon  the  point  under  const- 
deration,  to  keep  this  io  recollection.  Jo  all  cases  where  the  lessor  has  either  sustained  no  injury  by 
flie  act  occasioning  the  forfeiture,  or  is  placed  in  the  same,  or  as  good  a  situation  as  he  would  have 
been  in  had  there  been  no  forfeiture,  (as  m  cases  of  forfeiture  for  non-payment  of  rent,  or  for  assisniag 
or  underletting  without  licence,)  in  cases  of  this  kind  no  injurious  consequence  would  result  to  the  lessor 
from  holding,  that  acceptance  of  rent',  with  notice  of  tiie  forfeiture,  was  a'waiver  of  such  forfeiture; 
and  therefore,  in  such  cases,  it  may  be  fair  enough  to  presume  tliat  he  intended  to  waive  it.  But  where 
the  consequences  of  holding  that  acceptance  of  rent  amounted  to  a  waiver  of  the  forfeiture,  shew  tiiat 
the  lessor  could  nsi  intend  to  waive  it,  there  a  jury  could  never  find,  by  their  verdict,  that  be  did 
intend  it.  If,  for  instance,  the  waiver  of  the  forfeiture  would  materially  prtyudice  or  tii^e  the  tester, 
such  a  circumstance  would  tend  stronsly  to  shew  tliat  lie  could  never  have  intended  to  waive  it. 
Thus,  in  cases  of  forfeiture  for  not  building,  repairing  t,  or  otherwise  laying  out  money  in  improve- 
meots,  in  cases  like  these  there  seems'  to  be  reason  to  contend,  that  acceptance  of  rent,  with  notioe 
of  the  forfeiture,  could  not  be  considered  as  a  waiver  of  snch  forfeiture;  because  the  prejudice  or 
{f|;Mry  which  the  lessor  might  be  doing  iujsself  by  waiving  it,  would  tend  strongly  to  shew,  that  he 

did 

*  With  respect  to  the  affirmance  of  voidable  leases  bv  accefdance  qf  rent,  a  distinction.  It  ap- 
pears, has  been  made  between  the  case  of  a  lease  rendered  voidable  by  breach  of  condition  amnacsd 
to  the  rent  tfse^,— that  is,  rendered  voidable  by  non-payment  of  the  ren/— and  breach  of  a  eeUaterat 
condition,  or  condition  rdatinj^  to  some  other  thing, — as  assigning  without  licence,  not  making  re* 
pairs,  &c.  In  the  former  case,  accepting  (or  distraining  for)  the  very  rent  for  the  non-payment  of 
which  the  forfeiture  is  hicurred,  will,  (if  it  is  accepted,  or  distrained  for,  before  the  re-entry  is  made,) 
amount  to  a  waiver  of  the  forfeiture,  and  consequently  to  an  affirmance  of  the  lease.  See  1st  Jk  2d 
Resolution  in  PewnanVs  Case,  3  Rep.  64,  b.  But  in  the  latter  case,  it  would  appear,  that  it  ia  only 
acceptance  of  rent  which  becomes  due  qfter  the  forfeiture,  that  will  amount  to  an  affirmance  of  a 
voidable  lease.  See  Pennant's  Case,  ubi  supra.  To  make  the  acceptance  of  rent  by  issue  in  tail  or  a 
remainder-man  an  affirmance  of  a  voidable  lease,  it  must  be  rent  which  accrued  cfter  his  title  to  the 
possession  accrued.    See  4th  Resolution  in  Pennant's  Case,  3  Rep.  64.  . 

t  A  waiver  of  one  forfeiture  is  no  waiver  of  a  subsequent  one : — thus,  a  waiver  for  one  breach  of 
covenant  to  repair,  is  not  a  waiver  of  a  subsequent  breach  of  such  covenant ;  nor  is  a  waiver  for  — 
underletting  a  waiver  for  a  subsequent  one*    See  Doe  v.  Bliss,  4  Taunt.  755. 
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did  MOT  uUend  to  waive  it,  much  more  stronely  to  shew  that  be  did  not  intend  to  waive  it,  than  the 
acceptance  of  what  he  considered  to  be  juHtlv  doe  to  bim,  could  possibly  shew  that  be  did. 

As  tbereforc  there  is  amucb  greater  probability,  in  stich  cases,  that  the  lessor  did  not  intepd  to  waive 
the  fbrfpiture,  than  tliat  be  did  Intend  it,  a  jury  would  of  course  find  that  he  did  not  intend  it,  and  con* 
aeqnenuy  would  find  that  tbere  was  no  waiver.  And  even  if  the  case  was  one  in  which  tbe  lessor  might 
have  a  remedy  in  equity,  or  thousb  it  might  be  one  in  which  equity  woirtd  relieve  the  lessor,  against  Uie 
forfeitnre,  yet  this,  it  is  conceived,  would  be  no  reason  for  a  jury  coming  to  a  difi*erent  conclusion  from 
that  to  which  they  would  have  come  in  (^ase  tbere  bad  been  no  such  remedy  or  relief  in  equity ;  for  a 
jury,  it  is  apprehended,  could  not  enter  into  the  consideration  of  equitable  remedies  or  relief:  And 
though  the  lessor  might  have  some  other  remedy  even  at  law,  besides  his  power  of  re-entry,  yet  that 
ahooldmake  no  difference  in  the  conclusion  to  which  a  jury  should  come  ;  for  it  is  conceived  they  could 
Hot  enter  into  the  consideration  of  remedies  which  might  depend  upon  points  and  questions  not  before 
the.Coart,  and  consequently,  whether  the  lessor  might  have  any  other  remedy,  could  not  be  certain : 
and  even  if  it  was  certain  tliat  other  remedies  did  exist,  yet  they  might  not  be  so.  efficacious  or 
beneficial  to  the  lessor  as  his  remedy  by  re-entry.  Upon  the  whole,  there  seems,  upon  principlci 
to  be  great  reason  to  contend — that  where  the  consequences  which  would  arise  from  Holding  the  accept* 
aoce  of  rent  to  be  a  waiver  of  a  forfeiture  more  strongly  sJiew,  that  the  lessor  could  not  intend  to  waiye 
H,  than  that  he  did  intend  to  waive  it ;  that  there  a  jury  must  find  tiiere  had  been  no  waiver.  In  short, 
it  is  a  mere  weighing  of  probabilities ;  and  if  the  lessor  would  sustain  an  injury  (espedallv  one  of  any 
moment)  by  waiving  his  ri^ht  of  re-entry,  the  probability  is,  that  in  accepting  rent,  he  had  no  mteniion 
to  waive  it.  As  to  authorities  upon  the  point  under  consideration,  the  Editor  may  observe,  that  his 
opinion  is  countenanced  by  that  of  JLord  Kenyon  in  the  case  ofFryett  v.  JeffrySy  1  Esp.  393.  It  ie 
trne  this  is  the  only  authority  which  he  finds  in  support  of  the  opinion  which  he  has  ventured  to  ad- 
Tance  ;  but  on  the  other  hand,  he  finds  none  which  can  be  fairly  considered  as  decidedly  opposed  to 
bis  opinion.  Indeed,  in  no  case  tiiat  he  has  met  with,  does  the  question  appear  to  have  been  fully 
considered,  as  a  question  resting  on  the  lessor's  intention^  and  as  such  intention  was  to  be  inferred  froa» 
consequences. — If  a  lessor,  upon  accepting  rent,  should  distinctly  declare  his  intention  not  to  waive 
tbe  forfeiture,  it  would  be  impossible,  it  is  apprehended,  to  contend,  that  the  acceptance  amounted 
to  a  waiver ;  and,  parol  evidence,  it  is  presumed,  would  be  admitted  to  prove  the  declaration. 

Though  acceptance  of  rent  is,  in  general,  the  circumstance  which  is  considered  as  shewing  an  in- 
tention on  the  part  of  th^  lessor  to  waive  a  forfeiture  or  right  of  re-entry,  yet  other  circumstances  may 
equally  shew  such  an  intention.  Thus,  in  the  case  of  Hume  v.  Kent,  1  Ball.  St  Be.  554>. allowing  m 
tenant  to  lay  out  money  in  repairs,  with  notice  of  a  forfeiture,  was  held  to  amount  to  a  waiver  of  it. 

Having  considered  in  what  cases. a  forfeiture,  or  rigbt^of  re-entry,  may  be  looked  upon  as  waived  at 
lair,  it  will  be  proper  in  the  next  place  to  enquire,  in  what  cases  courts  of  equity  will  interpose  and  re- 
Keve  against  a  forfeiture.    In  this  enquiry,  tbe  act  of  4  Geo,  %  c  S8,  must  be  noticed.    This  act 
enacts,  that  in  all  cases  between  landlord  and  tenant,  as  often  as  it  shall  happen  Uiat  half  a  year^e  rent 
tfhall  be  in  arrear,  and  the  lessor  has  right  by  law  to  re-enter  for  tbe  non-payment  thereof,  such  lessor 
may^  without  any  formal  demand  *  or  re-entry,  serve  a  declaration  in  ^ectment  for  the  recovery  of  the 
<temised  premises;  or  in  case  the  same  cannot  be  legallv  served,  or  no  tenant  is  in  actual  possession  of 
the  premises,  then  to  affix  the  same  upon  the  door  or  auy  demised  messuage ;  or  in  case  such  eject- 
ment shall  not  be  for  tlie  recovery  of  any  messuage,  then  upon  some  notorious  place  of  the  lands, 
tenements,  or  hereditaments,  comprised  in  such  declaration  in  ejectment,  and  such  affixing  shall  be 
deemed  legal  service  thereof  j  which  service  or  affixing  of  such  declaration  in  ejectment,  shall  stand  in 
the  place  of  a  demand  and  re>entry  ;  and  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  for 
not  confessing  lease,  entry,  and  ouster,  it  shall  be  made  appear  to  tbe  Court,  by  affidavit,  or  be  proved 
opon  the  trial,  in  case  tlie  defendant  appears,  that  half  a  year's  rent  was  doe  before  the  said  declara- 
tion was  served,  and  that  no  sufficient  distress  was  to  be  found  upon  the  demised  premises  counter- 
vailing tlie  arrears  then  due,  and  that  the  lessor  had  power  to  re-enter ;  then,  and  in  every  such  case, 
the  lessor  shall  recover  judgment  and  execution  in  the  same  manner  as  if  the  rent  in  arrear  had  been 
legally  demanded,  and  a  re-entry  made ;  and  in  case  the  lessee  or  other  person,  claiming  or  deriving 
If  de  under  tbe  lease,  shall  permit  judgment  to  be  recovered  in  sncb  ejectment,  and  execution  to  be 
executed  thereon  without  paying  the  rent  and  arrears  together  with  full  costs,  and  without  JUing 
«ny  hiU  for  relief  in  equity  wit^n  Ac  calendar  months  after  such  execution  executed,   then  and  in 
sncb  case,  the  said  lessee  and  all  persons  claiming  noder  the  lease,  shall  be  barred  and  foreclosed 
iVom  all  reliefer  remedy  inlaw  or  equity ;  other  than  by  writ  of  error  for  reversal  of  such  judgment, 
in  case  the  same  shall  be  erroneous ;  and  the  lessor  shall  from  thenceforth  hold  the  said  demised  pre- 
mises discharged  from  such  lease.    And  it  is  enacted,  that  in  case  tbe  lessee,  or  otlier  person  claiming 
any  right  withhi  the  time  afpre«aid,  file  any  biH  for  relief  in  any  court  of  equity,  he  shall  not  have,  or 
cwntinne  any  injunction  against  tlie  proceedings  at  law  on  such  ejectment,  unless  he  shall,  within  forty 
dmys  next  lijfier  a  full  and  perfect  answer  shaU  be  filed  bu  the  lessor,  bring  into  Court,  and  lodge  witti 
the  proper  officer,  such  sum  and  sums  of  money  as  the  lessor  shall  in  his  answer  swear  to  be  due  and 
ill  arrear,  over  and  above  all  just  allowances,  and  also  tbe  costs  taxed  in  the  said  suit,  there  to  remain 
till  the  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  on  good  security,  subject  to  the  decree 
'of  the  Court  And 

*  In  the  case  of  Doe  v.  Alexander,  9  Maul.  Sc  Sel.  525,  the  Court  held,  that  a  lessor  might  have 
the  benefit  of  this  act  without  making  any  demand,  for  the  rent,  notwithstanding  the  lease  expressed 
tbat  the  lessor  might  re-enter  if  tbe  leiit  was  in  arrc-dr,  **  being  lawfully  demanded." 
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And  the  foarfh  sectioii  enacts,  that  if  the  leasee  shall  at  any  time  before  the  trial  in  ejectment,' py, 
or  tender  to  the  lessor  or  his  attorney  in  the  canse,  or  pay  into  the  Court  where  the  caose  is  depeDcnag, 
all  rent  and  arrears,  together  with  the  costs,  then  all  farther  nroceedings  on  the  ejectment  shall  ceaie ; 
and  if  such  lessee  or  his  assigns  shall,  vpon  guck  biU filed  a»  itforeMidy  he  reUeted  in  equity^  be,  she,  and 
they,  shall  hold  and  enjoy  the  lands  according  to  the  lease,  without  any  new  lease  being  made. 

It  has  been  observed,  as  wpli  by  jndges  as  by  othcn,  that  the  above  noticed  act  enables  courts  ^ 
Itfv  to  give  relief  against  forfeitures  for  non-payment  of  rent*  A  careful  perusal,  however,  of  the  act, 
will  shew  that  it  does  no  such  thing.  The  first  noticed  section  directs,  that  in  case  of  judgment  agafant 
the  casnal  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and  ouster,  and  it  shall  be  proved  that 
half  a  years  rent  was  in  arrear,  and  no  sufficient  distress  fonnd  on  the  premises,  that  the  lessor  shall 
recover  Judgment  and  execution  on  the  ejectment ;  and  if  the  lessee  shall  not  pay  the  arrears  of  rent 
and  all  costs,  and  file  a  bill  ta  equity  for  reUrf  within  six  months  after  execution  on  the  jud^ent,  then 
he  shall  be  barred  of  all  relief,  both  at  law  and  in  equity,  except  by  writ  of  error,  if  the  judgment  is 
erroneous.  This  part  therefore  of  the  act,  clearly  gives  no  authority  to  courts  of  law  to  give  the  lessee 
any  relief.  ^  And  the  next  section  enacts,  that  the  lessee,  upon  filing  any  such  bill  in  equity,  shall  not 
have  any  injunction  against  the  lessor,  unless  within  fortv  days  aftejr,  the  lessor  puts  in  bis  answer,  he 
(the  lessee)  pays  the  rent  and  costs  into  Court ;  so  that  by  this  section,  even  equity  itself  is  restrained 
from  giving  the  lessee  any  relief,  except  upon  the  terms  prescribed ;  and  much  less  does  it  give  any 
authority  to  a  court  of  \aw  to  afford  relief.  The  next,  and  only  remaining  section  enacts,  that  if  the 
lessee  at  any  time  before  the  trial,  pays,  or  tenders  the  rent  to  the  lessor  or  his  attorney,  or  pays  it  into 
Court,  together  with  costs,  that  then  all  further  proceedings  in  the  ejectment  shall  be  discontinued, 
and  if  the  lessee  shall,  upon  such  bill  filed  in  equity  be  reUeved,  (and  which  he  must  file  at  the  latest 
within  six  months  afler  execution  on  the  judgment  in  ejectment,  otherwise  he  will  be  barred  of  all 
relief,)  then,  tliat  he  (the  lessee)  shall  hold  his  farm  according  to  the  lease.  But  this  section  gives  no 
autliority  to  a  court  of  laWf  to  afl'ord  any  relief.  It  only  directs,  that  in  a  certain  case,  the  proceedings 
in  ejectment  shall  be  discontiutud  ;  and  that,  if  equity  affords  relief,  (upon  a  bill  filed  wiltiin  the  time 

esumed. 
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afford  relief,  and  that  relief  can  only  be  afforded  by  courts  of  equity.  And  it  is  eqnally  dear,  it  is  apr 
prehended,  that  the  act  Imposes  no  obligation  even  on  courts  of  equity  to  afford  relief,  bat  only  leaves 
them  at  liberty  to  afford  it,  (if  they  see  sufficient  reason)  where  the  lessor  files  a  bill  for  relief  within 
the  prescribed  time,  and  pays,  or  tenders  his  rent  and  costs.  AH  that  the  legislature  intended  with 
lespect  to  the  lessee,  appears  to  be,  that  courts  of  equity  shonld  still  have  the  power  to  afford  relief^ 
in  cases  where  they  would  have  afforded  it,  had  the  act  not  been  passed,  provided  he  applied  in  the 
way  directed  by  Uie  act.  If  however,  a  court  of  equity  did  not  see  sufiacient  reason  to  afford  relief, 
or  tf  the  lessee  did  not  -  apply  for  it  in  the  way  prescribed  by  the  act,  then  the  act  dearly  intends  he 
should  have  no  relief  at  all,  or  at  least  that  he  should  have  none  in  cases  where  the  lessor  piimcerf  the 
€wrse  prescribed  by  the  act. 

This  view  of  the  act  suggests  an  important  question,  vis.— whether,  in  cases  of  forfeiture,  where  the 
lessor  cannot  proceed  according  to  the  course  prescribed  by  the  act,  (as  where  not  so  much  as  half  a 
year's  rent  is  due,  or,  being  doe,  where  there  is  sufficient  distress  on  the  premises,)  and  also  in  cases  in 
which  he  does  not  proceed  according  to  it,  (for,  it  is  conceived,  a  lessor  is  not  bound  to  proceed  ac- 
cording to  it,  but  that  he  may  proceed  as  he  might  have  done  had  the  act  not  been  made,)  whether  in 
these  cases,  a  court  of  eqnitv  cannot  give  relief  just  as  it  might  have  done,  if  the  act  had  not  been 
nade.  •  If  (as  it  has  been  said,  even  by  eminent  judges)  courts  of  equity  have  no  power  of  affording 
relief  in  cases  of  forfeiture,  except  so  far  as  such  power  is  given  them  by  the  above  noticed  act,  then 
it  must  be  clear  that  the  above  question  must  be  answered  in  the  negatiee.  But  to  suppose  that  the 
act  gives  courts  of  equity  a  power  of  affording  relief  in  any  case,  would  seem  to  arise  from  an  erroneous 
view  of  it.  It  reco{;nizes  a  pre-existing  power  in  courts  of  equity  to  afford  relief  in  cases  of  forfetture, 
but  it  evidently  intended  to  give  them  no  new  power,  but  ratner  quite  the  reverse ;  the  intention  being 
torestrain  them  in  certain  cases  from  giving  relief,  except  the  lessee  complied  with  the  terms  prescribM 
by  the  act.  In  short,  tlie  object  of  the  act  is  to  afford  landlords,  Yftho  have  a  right  of  re-entry,  tlie  easy 
means,  in  certain  cases,  of  exercising  the  right ;  and  in  such  cases  to  take  away  all  possibility  of  relldf 
to  the  lessee,  except  upon  the  terras  prescribed  by  the  act  •.  This  is  evidently  the  only  object  of  the 
act ;  and  the  legislature  in  restraining  courU  of  equity  from  giving  relief  iu  certain  cases,  (except  npea 
certain  terms)  canuot  be  considered  as  interfering  with  their  right  to  afford  relief  m  ofiit€r  cases. 

If  the  above  view  of  the  act  is  a  sound  one,  as  It  is  conceived  it  is,  in  that  case  courts  of  equity  can 
afford  relief,  not  only  in  the  cases  mentioned  by  the  act,  but  may  afford  it  in  all  oUier  cases  m  which 
they  could  have  afforded  it,  had  the  act  not  been  made.  They  niay,  therefore,  it  is  apprehended,  give 
the  lessee  relief,  both  in  cases  in  which  the  landlord  cannot,  and  also  in  those  in  which  he  dees  not  pro- 
ceed according  to  the  act ;  and  consequently  that  they  may  give  it  where  the  lessor  re-enters  for  non- 
payment of  less  than  half  a  year's  rent,  or  re-enters  where  there  is  a  sufficient  distress  on  the  premises. 
See  Doe  v.  Wandtass,  7  T.  K.  117.    Doe  v.  Lewis,  1  Burr.  619. 

It  may  be  proper  to  observe,  that  if  a  lessor  proceeds  at  law  for  a  forfeiture  for  non-performance  of 
covenants,  as  well  as  for  non-payment  of  rent,  the  above  noticed  act  would  not  seem  to  apply  to  sncb 
a  case,  except  the  lessor  obtained  a  verdict  for  the  forfeiture,  on  the  ground  ef  non-paymml  ^  rent 
merely.    Sec  Lovat  v.  Lord  Ranelagh^  3  Ves.  Sc  Be.  ^^4.  HaviBg 

*  The  act  is  not  (as  it  has  sometimes  been  supposed  to  be)  an  act  foreivinff  relief  to  the  tgxtmiM 
Uiit  to  tlK  landlord.  i-r  /  ©       •  m 
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Having  pretty  foUy  considered  the  subject  of  {relief  against  forfeiture  foit  fion-jMymenl  0/  rtni^  and 
it  being  clear,  it  is  apprehended,  that  the  above  noticed  act  does  not  restrain  courts  of  equity  from 
giving  relief  in  any  case  of  forfeiture  in  which  they  might  have  given  it  in  case  the  act  had  not  been 
made,  (except  in  the  case  provided  for  by  the  act,  where  the  lessee  does  not  seek  relief  on  the  terms 
prescribed  by  the  act,)  we  will  now  proceed  to  enqnire,. whether  courts  of  equity  will  afford  relief  to 
the  lessee  in  cases  of  forfeiture  for  breach  of  coven€Mt ',  as  breach  of  covenant  to  repair,  to  expend 
money  in  improvements,  for  the  management  and  cultivation  of  a  farm,  or  in  other  cases  of  the  like 
natnre,  which  are  called  cases  of  permissive  breach  of  covenant ;  permissive  breach  of  covenant 
being  the  neglecting  to  do  something  that  the  lessee  covenanted  that  he  would  do ;  and  cases  of  permis- 
sive breach  of  covenant  are  distinguished  from  cases  of  voluntary  or  wilful  breach  of  covenant;  voiunr 
tary  or  wilful  breach  of  covenant  being  the  doing  of  something  which  the  lessee  covenanted  Uiat  he 
vould  not  do — as  assigning  or  underletting  without  licence,  pulling  down  buildings,  ploughing  up  mea« 
dows,  or  things  of  the  like  kind.  With  respect  to  cases  of  permissive  breach  of  covenant,  it  may  be  laid 
down,  generally  speaking,  that  courts  of  equity  will  give  relief  where  compensation  can  be  made.  Thus 
in  the  case  of  breach  of  covenant  for  non-payment  of  rent,  compensation  can  be  made  by  paying  the 
rent  and  interest ;  but  relief  in  this  case  can  only  be  afforded  in  the  way  above  noticed.  Breach  of 
covenant  to  repair,  is  a  case  of  permissive  breach  of  covenant,  but  whether  canity  will  afford  relief  in 
snch  a  case,  does  not  appear  to  be  settled.  The  case  of  Hill  v.  Barclay ^  16  Ves.  402.  and  18  Ves.  56, 
is  an  important  case  on  this  subject.  In  this  case,  the  lessor,  according  to  a  proviso  for  the  purpose 
contained  in  the  lease,  gave  the  lessee  notice  to  repair  within  three  months  * :  The  lessee  neglected 
to  do  so,  and  the  lessor  brought  an  ejectment  for  the  forfeiture :  the  lessee  filed  a  bill  to  be  relieved 
mgainst  the  forfeiture,  but  Lord  Eldon  held  he  was  not  entitled  to  relief.  Though  his  Lordship  spokt 
of  the  case  as  a  case  of  forfeiture  for  wilful  neglect  to  repair  t,  yet  he  does  not  appear  to  have  rested  hi^ 
decision  so  much  upon  that  ground  (though  he  laid  a  good  deal  of  stress  upon  it)  as  upon  the  uncertainty 
there  was  in  such  cases,  that  equity  can  place  the  lessor  in  the  same  situation  to  aU  intents  and  purposes 
as  if  the  repairs  had  been  duly  made  according  to  the  covenant.  ](t  must  be  confessed,  that  where* 
ever  it  could  not  be  rendered  tolerably  clear,  even  in  cases  of  permissive  breach  of  covenant,  that  the 
lessor  would  not  be  placed  in  as  good  a  situation  as  he  would  have  been  placed  in  if  the  covenant  bad 
been  duly  performed,  that  there  a  strong  ground  of  objection  to  affording  relief  would  clearly  exist. 
But  if  the  Court  ordered  such  repairs  to  Be  made  as  it  conceived  would  put  the  lessor  in  as  good  a  sita- 
ation  as  if  the  repairs  had  been  duly  made,  and  if  the  lessor  could  not  shew  that  they  would  not  do  so, 
k  might  be  fairly  assumed  that  thev  would ;  and  consequently,  upon  the  lessee  making  the  repairs 
ordered  within  a  time  to  be  prescribed  for  the  purpose,  he  should  be  relieved.  In  this  way,  it  is  con* 
ceived,  relief  might  be  afforded  to  the  lessee,  in  the  case  of  forfeiture  for  not  repairing,  without  any 
prejudice  to  the  lessor.  It  will  be  recollected  however,  that  Lord  Eldon's  opinion  was  against  any 
relief  being  afforded  in  such  a  case.  But  though  his  Lordship  seemed  to  lay  down  the  broad  doctrine— 
that  a  lessee  could  not  be  relieved  against  a  forfeiture  for  not  repairing,  yet  he  appears  to  have 
thought  that  relief  might  be  afforded,  where  the  lessee  was  prevented  making  the  repairs  by  bad 
weather,  or  by  fraud  on  the  part  of  the  lessor.  His  Lordship  also  expressed  himself  of  opinion,  tb^t 
relief  might  be  afforded  in  cases  in  wliich  it  would  be  demonstrable  that  the  lessor  would  sustain  no 
injury  by  affording  the  relief.  With  respect  to  cases  of  forfeiture  for  permissive  breach  of  covenant^ 
it  is  upon  the  very  ground  (as  will  appear  from  what  has  been  already  said)  of  its  being  demonstrable 
that  the  landlord  would  sustain  no  itmry  by  the  relict  tliat  the  relief  ought  to  be  given.  But  might  it 
not  be  demmstrabU  in  every  ease  of  for^iture  for  not  repairing^  that  the  landlord  would  sustain  no  injury 
by  the  relief:  or,  in  other  words,  might  not  the  repairs  be  so  made  that  it  would  be  perfectly  clear  that 
the  premises  were  put  in  as  good  order  as  they  would  have  been  in,  if  the  repairs  had  been  made  ac- 
cording to  the  covenant?  There  certainly  does  not  appear  to  be  much  difficult  in  this :  and  if  there 
is  not,  then  there  could  be  no  objection  to  give  relief  in  all  cases  of  forfeiture  for  not  repairing.  It 
may  be  proper  to  notice  the  case  of  Sanders  v.  Pope,  \i  Ves.  s;d2,  for  the  sake  of  shewing  what  were 
Lord  Erskine's  sentiments  on  the  subject  of  affording  relief  ap^ainst  forfeiture.  His  Lordship  observed, 
that  *'  where  the  rigid  exercise  of  a  legal  right  (meaning  a  right  of  re-entry)  would  produce  great  loss 
and  injury  on  the  one  hand,  whilst,  on  the  other,  the  lessor  could  have  the  full  benefit  of  his  contract, 
tiiat  there  equity  would  interfere.  This,  it  is  conceived,  is  putting  the  interference  of  equity,  in  tiie 
case  of  forfeiture  for  permissive  breach  of  covenant,  upon  a  sound  gronnd  ;  and  his  Lordship  expressed 
himself  of  opinion,  that  such  interference  was  not  confined  to  cases  where  the  breach  of  the  covenant 
(which  i^ave  the  ri^ht  of  re-entry)  arose  from  accident  or  ignorance,  but  he  appeared  to  think,  that 
relief  might  be  administered  even  where  the  breach  had  been  accompanied  bv  a  wilful  disregard  of  the< 
covenant  and  this  opinion,  it  is  conceived,  may  be  supported  on  sound  principles,  at  least  in  the  cases 
of  forfeiture  for  permissive  breach  of  covenant ;  for  whether  the  breach  is  accidental,  or  committed  in 

^_^^^___^^^_^___^_^______^__^__^^^^^^_^  disregard, 

,  *  In  addition  to  a  covenant  to  repair  generaUv,  leases  freanently  contain  covenants  to  make  snch 
repairs  as  the  lessor  shall  deem  necessary,  and  of  vrhich  he  shall  give  notice  to  the  lessee.  If  the  lessor 
requires  certain  specified  repairs  to  be  made,  he  cannot,  after  giving  notice  to  make  them,  re-enter, 
Ibr  the  breach  of  the  covenant  to  repair  generally.  (See  UilLv.  UarcUny^  18  Ves.  64.)  If  indeed  there 
should  be  a  breach  of  .the  general  covenant  to  repair,  after  the  repairs  were  made  under  the  notice. 
In  that  case,  it  is  conceivea,  he  might  re-enter  for  the  breach  of  general  covenant. 

t  Though  the  Lord  Chancellor  treated  the  case  as  a  case  of  wilful  neglect  to  repair,  yet  according  to 
the  above  noticed  definition  of  permissive  and  voluntary  (or  wUful)  breach  of  covenant,  tlie  case  was 
dearly  only  a  case  of  pfrmisftre  breach  of  covenant,  and  therefore  a  case  in  wliich  relief  ought  to  have 
been  given,  provided  compensation  could  have  been  made  to  the  lessor  for  the  injury  arising  from 
the  breach  -.—in  short,  the  question  of  compensation  appears  to  be  the  only  one  in  cases  of  permis- 
tive  breach  of  coTeuant 
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disregard,  as  it  were,  of  tbe  coveftant.  the  conseqaenee  vith  respeet  to  tke  lessor  (lliat  is,  tbe  iajwy 
to  tbe  lessor)  is  just  the  same ;  and  as  the  injnry  is  the  same,  so  soch  injary  may  be  repaired  as  well  im 
one  case  as  in  the  other,  consequently  so  far  as  concerns  the  lessor,  there  can  be  no  more  reason  in  one 
case  than  in  the  other  for  refusing  relief.  And  with  respect  to  the  lessee,  if  the  Court  shonld  refme 
him  relief  as  a  punuhment  for  his  conduct^  it  must  be  clear,  that  the  Court  is  exercisisg  a  jurisdictioB  of 
an  extremely  nice  and  delicate  nature ;  for  to  say  nothing  of  cases  in  which  it  might  possibly  be  biassed 
by  party  or  personal  feelings,  it  might  often  be  embarrassed  in  deciding  whether  the  degree  qf  duregm4 
or  wilfulness  in  the  breach  of  the  covenant,  was,  or  was  not,  sufficient  to  deprive  the  lessee  of  rdkf  j  * 
for  it  could  hardly  be  contended  that  the  slightest  degree  of  disregard  to  the  performance  of  tiie  ^u%^ 
nant  (such,  for  instance,  as  that  put  by  Lord  Erskine,  in  tlie  case  of  Po^  v.  Samdera^  woold  be  raft- 
cient  to  deprive  him  of  it ;  and  if  not,  then  comes  the  question  where  is  Uie  line  to  be  drawn ;  and  if  ^ 
line  can  be  drawn,  (and  it  is  conceived  none  can)  then  not  onlv  mast  the  Court  feel  itself  often  eoi- 
barrassed,  but  there  can  be  no  certain  data  or  ground  upon  which  counsel  can  fomr  an  Ofunion,  In 
cases  such  as  we  are  speaking  of,  whether  relief  will  be  afforded  or  not  It  is  therefore  ooncelTedy 
that  it  would  best  accord  with  the  substantial  administration  of  Justice,  in  cases  of  forfeitnre  fiir  per- 
missive  breach  of  covenant,  that  relief  should  be  afforded  in  all  cases  where  compensaium  caa  be  muule, 
without  at  all  regarding  whether  the  breach  was  accidental,  or  accompanied  by  what  might  be  deeaMd 
a  wilful  disregard  of  the  covenant,  for  even  in  the  latter  case  as  well  as  the  former,  the  lessor  wnald 
obtain  all  that  he  could  reasonably  expect,  via.  compensation  for  the  breach  of  the  covenant ;  and 
as  to  punishing  of  the  lessee  in  the  case  of  a  wilful  disregard  of  his  covenant,  the  payment  of  casta 
might  be  a  sufficient  punishment. 

Having  entered  fully  into  the  question  of  affording  relief  against  forfeiture  for  breadi  of  coreoaal 
fo  repair  ^en^raUy ; — it  will  be  proper  to  enquire,  whether  relief  will  be  afforded  in  the  case  of  breadi 
of  covenant  to  make  specific  repairs,  or  to  build.  The  Editor  finds  little  infoVmation  upon  this  point ; 
bntif  the  lessee  is  entitled  to  relief  in  all  cases  of  permissive  breach  of  covenant,  where  the  lessor 
may  be  put  in  as  good  a  situation  as  be  would  have  been  in  had  the  covenant  been  duly  perfiHined, 
(and  it  is  conceived  he  is  so  entitled)  then,  it  is  apprehended,  he  would  be  entitled  to  relief  aeainst  for« 
leiture  for  not  building  or  making  specific  repairs ;  for  if  the  houses  are  as  well  built,  and  ue  repairi 
as  effectually  made,  as  they  would  have  been,  had  the  houses  been  built,  or  the  repairs  made  witidn  the 
time  prescnbed  by  the  covenant,  there  can  be  no  doubt  but  the  lessor  would  be  in  as  go^nl  ^  situation 
as  he  would  have  been  in,  had  the  covenant  been  literally  performed  ;  or  probably  even  in  a  betSer^ 
as  the  property  is  likely  to  be  in  better  condition  at  the  end  of  the  term,  than  if  the  houses  had  bees, 
built,  or  the  repairs  made  at  the  earlier  period  of  the  term.  If,  however,  the  kind  of  hooses  to  be 
built,  or  the  nature  of  the  repairs  to  be  made,  were  not  sufficiently  specified,  it  is  conceived,  a 
court  of  equity  could  render  no  assistance.    See  supra,  page  271,  note  (a)« 

Leases  sometimes  contain  a  covenant  qn  the  part  of  the  lessee,  to  lay  out  a  spec^^  som  in  ■"■^-Ty 
repairs  within  a  given  time.  Perhaps,  such  a  case  cannot  be  distinguished,  on  principle,  from  Iha 
^se  of  a  covenant  to  fepair  generally ;  and  if  not,  there  is  reason  to  contend,  that  relief  might  be 
afforded  upon  the  lessee  putting  the  premises  in  as  |[ood  repair,  as  the  money  covenanted  to  be  laid 
out  could  hav»  put  them  in,  had  it  been  laid  out  within  the  time  agreed  upon ;  but  qf  course,  expend* 
ing  a  larger  sum,  should  a  larger  be  necessary  in  consequence  ot  the  premises  getting  into  a  wone 
state  from  the  delay.  This  opinion  is  supported  by  the  above  noticed  case  of  Sanders  v«  Pome,  (12  Yea* 
282) ;  yet  in  the  more  recent  one  of  iftu  v.  Barclay ,  16  Yes.  406,  Lord  Eldon  expressed  himself  Ir 
such  a  way,  as  if  he  thought  relief  could  noi  be  afforded  in  the  case  of  forfeiture  for  not  laying  oot  a 
specific  sum  in  repairs  within  a  given  time.  As  it  would  seem,  however,  that  there  could  be  no  dift« 
mty  in  putting  the  lessor  in  as  good  a  situation  as  he  would  have  been  in  had  the  money  been  ck- 
pended  within  tlie  prescribed  period,  the  case  would  appear  to  be  one  in  which  reUeC  might  hie  given. 

With  respect  to  relief  against  forfeiture  for  not  making  good  husbandry,  the  case  of  fVeubtmm  ▼• 
Calcrafty  10  Yes.  67,  may  be  noticed.  In  this  case  *  tbe  lease  contaiqed  a4>ower  of  re-entry  for  non* 
^yment  of  rent  or  broach  of  covenants ;  and  amongst  other  covenants,  were  covenants  to  repair* 
hedge,  fence,  ditch,  and  in  general  to  occupy  tbe  farm  in  a  husband-Uke  manner ;  and  the  Master  of 
the  Rolls  held,  that  no  relief  was  to  be  given  against  the  breach  of  these  latter  covenants ;  and  liOid 
Eldon,  upon  the  case  coming  before  bis  Lordship  upon  an  appeal,  expressed  himself  to  the  sane  « 


but  if  the  doctrine  is  a  sound  one,  that  in  cases  of  "permisnce  waste,  the  lessee  sliall  be  reiieved 

compensation  can  be  made  to  the  lessor,  (or,  in  other  words,  where  he  can  be  put  in  as  good  a  ail 

as  lie  would  have  been  in  had  the  covenant  been  duly  peiibrmed)  there  would  seem  to  be  reason  la 
eontend,  that  relief  should  be  afforded  in  a  case  like  the  above  \  for  it  is  conceived,  thei^  eonldbe  no 
difficulty  in  such  a  case,  in  putting  the  lessor  in  as  good  a  situation  as  he  would  have  been  in  had  tha 
covenant  been  duly  performed.  In  short,  in  aU  cases  of  forfeiture  fur  permissitie  breach  of  covoant^ 
in  which  the  lessor  can  be  put  in  as  good  a  situation  as  he  would  have  been  in  had  there  been  no 
breach,  relief,  it  is  conceived,  should  be  afforded  t.  But  in  all  other  cases  (especially  cases  of  for- 
feiture for  wi^ul  or  voluntary,  breach  of  covenant)  it  would  certainly  be  improper  to  a^oid  relicll 

In  order  the  better  to  comprehend  the  ground  of  this  distinction,  it  may  be  proper  to  notice  the  di^ 
ferent  consequences  resulting  to  the  lessor,  in  the  case  of  voluntary  or  wilCul  breach  of  covenant  to 


•  And  see  Lovot  v.  Lord  TtaneUgli^  3  Yes.  &  Be.  24,  and  Bracdfridge  v.  BaikOey^  2  Prfce'a  Ex.  Kcp» 
200. 

-  t  It  has  been  held,  that  a  lessee  shall  not  be  relieved  against  a  forfeitore  for  breach  of  cavcaMit  la 
Insure.  See  White  v.  Warner,  t  Meriv.  459.  Reynolds  v.  Pitt,  19  Ves,  141.  Though  fMere  of  the 
soundness  of  the  doctrine,  as  the  case  is  only  one  of  permisshe  breach  of  c^vewml,  and  one  ia  i  ' 
the  lessor  can  be  put  in  as  good  a  situation  as  he  would  have  been  in  had  there  baen  w  brcMlu 
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those  which  arise  In  the  esse  of  mere  permissive  hreach  of  covenant.    IFt^jfid  or  voluntary  breach  of 
covenant,  as  we  have  before  seen,  is  the  doing  of  something  which  the  lessee  haS  covenanted  that  h« 
would  If  of  do ;  and  permimve  breach,  is  negTecting  to  do  that,  which  he  has  agreed  that  be  tpoaid  do. 
In  the  case  of  a  covenant  on  the  part  of  the  lessee  to  do  a  certain  thing,  the  lessor's  object  is,  to  have 
the  thing  done ;  and  though  a  time  is  ttsnally  mentioned,  within  which  it  is  to  be  done,  yet  the  doin^ 
of  it  within  the  precise  time  is  seldom  a  matter  of  any  moment  to  the  lessor ;  for,  genei-atly  speaking, 
^hen  it  is  done,  though  after  the  stipulated  period,  he,  In  fact,  gets  aU  he  agreed  fm\  an^  u  put  in  the 
tituaiion  which  he  bargained  for.    Where  the  lessee  tlierefore,  has  incurred  a  forfeiture,  by  neglecting 
to  do  the  thing  agreed  to  be  done  within  the  stipulated  period,  but  still  can  do  it  so  as  to  put  the  lessor 
in  the  situution  he  contracted  for,  it  would  seem  to  be  agreeable  to  the  prindples'of  equity,  to  relieve  the 
lessor  from  the  forfeiture  upon  his  doing  that  which  he  had  eoeenanted  to  do.    The  ground  of  relief  in  Oie 
<»se  of  permissive  breach  of  covenant,  is.  thut  the  lessor  gets  what  he  had  agreed  for^  and  is  put  in  the 
miuution  he  had  contracted  for.  This  is  a  clear,  intelligible,  and  sound  ground  of  relief,  and  one  which  it 
conceived,  there  can  be  no  difficulty,  generally  speaking.  In  acting  upon.    But  in  tliecase  oivokmtarif 
breach  of  covenant,  or  breach  of  covenant  not  to  do  a  certain  thing,  the  lessor  is  deprived  of  what  he 
agreed  for,  and  cannot  be  put  in  the  situation  he  contracted  for ;  so  that  there  is  no  resemblance  be- 
tween the  cases  of  permissive,  and  wilful  or  voluntary  breach  of  covenant ;  and  as  relief  is  afforded 
in  the  former  case,  because  the  lessor,  notwithstanding  the  literal  breach  of  the  covenant  in  fact,  gets 
M  he  agreed  for,  and  is  put  in  the  same  situation  as  he  would  have  been  in  had  the  covenant  been 
duly  performed  ;  so,  in  the  latter  caise,  relief  is  properly  refused,  because  the  lessor  is  deprived  of  what 
be  agreed  for,  and  cannot  be  put  in  the  situation  he  contracted  fbr.    To  afford  relief,  in  short,  in 
Che  case  of  voluntary  breach  of  covenant,  would  have  the  effect  of  holding,  that  the  lessor  should  not 
fiave  the  power  of  imposing  any  terms  of  a  restrictive  nature  upon  the  lessee ;  doctrine  which 
would  have  the  effect  of  substituting  the  will  of  the  Court  for  that  or  the  lessor,  and  depriving  him  of 
liie  power  of  letting  his  property  upon  his  own  terms.    We  may  therefore  consider  It  as  clear,  that 
relief  will  not  be  afforded  in  the  case  of  voluntary  or  wilful  breach  of  covenant :  It  will  not  therefore, 
be  afforded  in  the  case  of  assigning  or  under-letting  without  licence,  for  these  are  cases  of  voluntary 
Breach  of  covenant  *.    Lotat  v.  Lord  Ranelagh,  S  Ves.  &  Be.  24.     fVhite  v.  fVamer,  t  Meriv.  459. 
Hey'nolds  v.  PUt^  19  Ves.  141.     [If  a  feme  lessee  is  restrained,  by  condition,  from  assigning,  &c.  with- 
out  licence ;  an  assignment,  without  licence,  by  her  husband,  will  occ&sion  a  forfeiture.   See  ThomhiU 
▼.  Kingf  Cro.  Eliz.  757.]    So  ploughing  a  particular  field,  where  the  lessee  has  covenanted  not  to 
plough  it,  ploughing  up  a  bed  of  furze,  or  things  of  tlie  like  nature,  are  also  cases  of  wilful  or  volun- 
tary breach  of  covenant,  and  will  not  be  relieved  against    And  in  a  case  where  the  lessee  covenanted 
sto<  to  suffer  persons  to  make  use  of  a  private  way  over  the  demised  premises.  It  was  held  that  a  for- 
feiture for  breach  of  this  covenant  could  not  be  relieved  against.    See  Descarlett  v.  Dennett,  9  Mod. 
99.    Though  assigning  or  under-letting  will  occasion  a  forfeiture,  and  such  forfeiture,  as  we  have 
already  seen,  will  not  be  relieved  against ;  yet  it  must  be  an  actual  assignment  or  underlease,  for  a  mere 
agreement  for  one  will  not  occasion  a  forfeiture,  unless  indeed  the  proviso  or  condition  expressly  made 
•nc^  agreement  a  cause  of  forfeiture.    And  depositing  the  lease  as  a  security  for  a  debt,  will  occa- 
iion  no  forfeiture  unless  the  proviso  or  condition  expressly  makes  it  so ;  but  the  creditor,  it  is  pre* 
Bumed,  would,  by  means  of  such  deposit,  gain  nothing  more  than  a  mere  equitable  lien  on  tlie  leaso^ 
and  no  security,  either  at  law  or  in  equity,  on  the  premises  demised  bv  it.    From  the  case,  however^ 
of  Doe  V.  Bevant  3  Maul.  &  Sel.  353,  it  may  be  interred  that  the  creditor  would  become  an  equitable 
mortgagee  by  the  deposit  of  the  lease ;  for  in  the  case  just  mentioned  Uie  lessee  havmg  become 
a  bankrupt,  the  Lord  Chancellor  ordered  the  lease  to  be  sold  for  payment  of  the, debt  due  to  the 
creditor;  thereby  treating  the  deposit  of  the  lease  as  an  equitable  mortgage.    It  does  not  appear, 
however,  from  the  report  of  the  case  in  Maule  &  Selwyn,  on  what  ground  his  Lordship  ordered  the 
lease  to  be  sold— he  might,  .probably,  make  the  order^as  a  thing  of  course,  and  withont  knowing  that 
the  lessee  was  restrained  from  assigning  ;  but  however  tills  might  be,  It  must  be  evident,  that  if  a 
lessee,  who  is  restrained  from  assigning,  can  make  an  equitable  mortgage,  that  he  in  fact  gets  quit  of 
the  restraint.    It  may  therefore  be  considered  as  tolerably  certaip,  that  a  lessee  who  is  restrauied 
fi-om  assigning  cannot  make  either  a  legal  or  equitable  mortgage ;  and  that  if  he  attempts  to  make  a 
legal  one,  by  an  actual  assignment,  he  wul  incur  a  forfeiture,  and  if  he  attempts  to  make  an  equitable 

one, 

*  The  case  of  Northcote  v.  Duke,  Amb.  511,  seems  to  be  an  authority  for  holding,  that  if  a  person 
assigos  or  underlets lotMoiU  notica  of  the  condition  which  restrains  bim  irom  doing  so,  that  equity  will 
relieve  him  against  the  forfeiture.  In  the  case  just  noticed,  the  devises  of  a  leasehold  for  lives  (the 
lessee  being  authorized  to  devise  the  premises)  made  an  underlease,  without  licence,  for  fourteen  years, 
thou^  the  lease  only  allowed  an  underlease  for  seven  ;  and  Lord  Northington  expressed  himself  of 
-opinion,  that  the  circumstance  of  the  devisee  having  no  notice  of  the  conrlitiou  (the  lease  never  having 
been  in  his  hands)  was  a  ground  for  reUeving  against  the  forfeiture.  The  soundness  however  of  this 
opinion  may,  perhaps,  be  questionable.  Tlie  rule  ignorantia  non  excusat,  it  is  conceived,  might  well 
apply  where  tiie  party  had  the  means  of  information,  and  did  take  the  trouble  to  obtain  it ;  and  from 
any  thing  that  appears  to  the  contrary,  the  devisee,  in  the  case  just  noticed,  might,  if  he  had  pleased^ 
have  i^cen  the  lease,  and  consequently  could  have  ascertained  whether  he  could  make  the  underlease  or 
not.  Not  only,  however/was  Lord  Northington,  of  opinion  that  equity  could  relieve  in  such  a  case,  but 
from  the  Way  ia  which  bis  Lordship  expressed  himself  (according  to  the  report  of  the  case),  it  would 
appear  that  hd  even  thought  no  forfeiture  had  been  Incurred,  as  the  fourteen  years  term  (for  which 
the  devisee  had  underlet)  was  not  on  absolute  certain  term,  but  might  determine  any  day  by  the  death 
of  the  cestui  que  vie.  Hot  this  opinion  also  of  his  Lordsliip,  it  is  conceived,  is  not  a  tenable  one,  fbr  if 
it  is,  the  consequence  would  be,  tiiat  in  a  lease  for  lives,  tlie  lessee  must  be  either  restrained  in  toto 
from  nnder-lettlogy  or  he  is  not  resti-ained  at  all ;  a  position  which  cannot  for  a  moment  be  snppotted* 
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one,  either  by  a  deposit  of  the  lease  or  otherwise,  the  mortgagee  will  acquire  no  interest  Ui  the  pro- 

Ecrty.— In  the  latter  case  however,  the  lessee  will  Incur  no  forfeitnre,  aoless  making  a  depont  of 
is  lease  should  be  made  an  exnreti  eauae  of  foifeiture.    Though  an  agreement  for  an  asaignmeot  or 
underlease  will  not  occasion  a  forfeiture,  where  the  proviso  is  only  against  an  actual  assignment  or 
nnderlease,  yet  this  is  to  be  understood  of  leases  in  which  the  agreement  is  not  accompanied  hf 
delivering  possession  of  the  premises,  for  where  it  is  accompanied  by  delivering  possessioiiy  a  for- 
feiture will  be  Incurred.    Thus,  in  the  case  of  Roe  v.  SaU$,  1  Maul.  Sc  Sel.  297,  a  lessee  who  was 
restrained  from  assigning  or  under-letting  all  or  any  part  of  the  premises,  without  licence,  agreed, 
upon  taking  a  person  into  partnership  with  him,  that  the  partner  should  have  the  entire  use  of  cer- 
tain parts  of  the  house,  of  which  part  he  took  possession  accordingly ;  and  the  lessee  was  beld  to 
have  mcnrred  a  forfeiture.    And  where  possession  is  delivered,  a  forfeiture  will  be  incurred  whether 
the  agreement  is  a  written  or  a  mere  parol  one ;  and  where  a  lessee  is  restrained  from  assigning  or 
under-letting  aU  or  any  party  an  assignment  or  under-lease  ^  a  porf  will  occasion  a  forfeiture.    Hm 
V.  Sales,  1  Maul.  &  Sel.  se97 ;  and  even  if  he  is  not  expressly  restrained  from  assigning  or  mider- 
letting  a  part,  yet,  it  is  conceived,  an  assignment  or  underlease  of  part  would  occasion  a  forfeitare^ 
otherwise  by  reserving  some  small  part  out  of  the  assignment  or  under-lease,  the  effect  of  the  proviso 
or  condition  might  l>e  completely  evaded;  and  though  it  is  true,  conditions  in  restraint  of  alienation 
are  construed  strictly,  yet  they  must  not  be  so  construed  as  to  vitiate  any  rule  or  maxim  of  law— -the 
maxim  omne  nuyor  in  ae  wanua  continetj  applies,  it  is  conceived,  to  the  case  under  considentiony 
and,  consequently,  where  the  lessee  is  restrained  from  assigning  or  under -letting  the  premises  gene- 
rally, he  IS  restrained  from  assigning  or  under-letting  any  part  of  them.    Condition^  howcTer,  in 
restraint  of  alienation  are  so  far  strictly  construed,  tliat  where  the  proviso  or  condition  is  only  agunit 
assigning,  there  an  -under-lease  may  be  made.    See  Cruso  v.  Bugby,  3  Wils.  234.    But  if  the  proviso 
or  condition  restrains  the  lessee  from  assigning,  or  parting  with  all  or  any  part  of  his  estate  and  imteresi 
in  the  premises ;  or  from  parting  with  the  premises  for  aU  or  any  part  of  the  term ;  in  these  aqd  similar 
cases,  an  under-lease,  as  well  as  an  assignment,  will  occasion  a  forfeiture*    So,  restraining  him  from 
*'  letting  or  assigning'*  will  prevent  his  under*letting.    See  Roe  v.  Harrison,  4  Term  Rep.  4S5.     And  a 
proviso  or  condition  not  to  '*  let  or  demise  *'  the  premises,  will  restrain  the  lessee  from  making  an 
assignment,    Greenaway  v.  Adams,  It  Ves.  395.    It  will  be  proper  to  notice,  that  where  the  lessee  is 
restrained  from  assigning,  an  assignment,  as  his  own  personal  act,  is  only  prohibited,  and  that  an 
assignment  by  operation  of  law  may  nevertheless  be  made ;  as  in  case  he  becomes  a  bankrupt,  the 
premises  will  pass  to  his  assignees  by  the  assignment  from  the  commissioners,  and  the  assignees 
may  sell  to  a  purchaser.    See  Doe  v,  Beean,  3  Maul.  &  Sel.  353;    Plulpot  ▼.  Hore^  t  Atk.  tl9. 
Doe  V.  Smith,  5  Taunt.  795.    And  here  it  may  be  observed,  that  a  purchaser  from  the  assignees 
may  assign  or  underlet  the  premises  to  whom  he  pleases, — such  purchaser  not  being  affected  by 
the  proviso  or  condition.    See  Doe  v.  SnUth^  5  Taunt.  795.    And  even  if  the  lessee  should  himself  he 
the  purchaser,  or  should  afterwards  become  possessed  of  the  premises,  he  will  be  no  longer  restnuned 
by  the  proviso.    See  last  cited  case. 

An  assignment  by  the  sheriff,  under  an  execntion  bonAJide  sued  out  against  the  lessees'  goods,  is  an 
assignment  by  operation  of^  law,  and  good,  notwithstanding  a  condition  in  restraint  of  assignment* 
See  Doe  v.  Carter,  8  Term  Rep.  57.*  But  if  tlie  execntion  is  a  fraudulent  contrivance  to  evade 
the  condition,  the  assignment  under  an  execution  cannot  be  sustained,  but  would  be  set  aside  as 
against  the  lessor.  See  Doe  v.  Carter,  ^Q  Term  Rep.  300.'  It  might,  perhaps,  be  thouaht  that  an 
assignment  under  the  Insolvent  Bebtors'  Act  was  an  assignment  by  pperation  of  law.  In  the  case, 
however,  of  Shee  v.  Hale,  13  Ves.  404,  such  an  assignment  was  held  (and  properly,  it  is  conceived} 
not  to  be  an  assignment  by  operation  of  law,  but  an  assigument  by  the  act  of  the  party,  and  conse- 
quently occasioned  a  forfeiture.  [In  assignments  under  the  Insolvent  Debtors*  Act  it  might  be  advis- 
able to  except  property  which  the  insolvent  is  restrained  from  assigning,  so  as  to  afford  the  assignees 
an  opportunity  to  come  to  some  agreement  with  the  lessor  and  lessee  for  the  benefit  of  the  creditors.] 
But  although  a  proviso  or  condition  in  restraint  of  assignment  by  the  lessee,  does  not  prevent  an 
assignment  by  operation  of  law,  yet,  as  we  have  before  seen,  a  proviso  or  condition  to  restndn 
assignments  by  operation  of  law  may  be  inserted  in  leases-^as  by  giving  the  lessor  a  right  of  re-entnr 
upon  the  lessee  becoming  a  bankrupt,  (Doe  v.  Bevan,  3  Maul.  &  Sel.  353.  Roe  v.  GiMiers,  t  Danif. 
8c  East^s  T.  R.  133)  or  upon  his  goods  being  taken  in  execution.  8  Term  Rep.  57.  3U0.  So.  a  right 
of  re-entry  may  be  given  to  the  lessor,  upon  the  lessee  compounding  with  his  creditors,  taJung  die 
benefit  of  an  Insolvent  Debtors'  Act,  or,  in  short,  i:pon  any  other  lawful  event  which  the  MU-tks 
may  agree  apont*  ..^^..^__..^^^_^  where 

*  In  the  case  of  Doe  ▼.  Clarke  and  Bstfwne,  8  East's  Term  Rep.  185,  a  lease  was  granted  to  Ov'&e, 
his  execntors,  &c.  for  twentv-one  years,  if  he,  his*  executors,  &c.  should  so  long  continue  to  inhabit  or 
dwell,  with  his  and  their  lamily  anci  servants,  in  the  said  iarm-houte,  and  should  so  long  ranftine 
actually  to  occupy  the  premises,  and'not  let,  set,  assign  over,  or  otherwise  do  part  with  the  lease  and 
premises  to  any  person  whomsoever.  The  lease  contained  a  covenant  on  the  part  of  the  lessee,  not 
to  sell,  assign,  or  otherwise  part  with  the  premises ;  with  a  proviso,  that  if  any  of  the  covenants  shoald 
be  broken,  the  lessor  might  re-enter,  and  the  lease  should  be  void.  The  lessee  became  a  banknmt, 
and  his  assignees  took  possession  of  the  premises,  and  the  lessee  relinquidied  the  possession ;  and  it 
was  held  -that  the  lessor  had  a  right  to  recover  the  possession,  and  that  he  might  maintain  an  eject- 
ment without  any  previous  entry,  as  tbe  lease  became  totally  void  upon  the  lessor  ceasing  to 
reside. 

t  Where  a  lessee  merely  covenants  not  to  assign,  under-let,  Ac.  witliout  any  right  of  re-entoy  beuig 
reserved  to  the  lessor  for  breach  of  the  covenant,  if  the  lessee,  in  such  a  case,  makes  an  assignment, 

under-lease, 
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Where  a  lestee  U  restrained  from  aaaigning^  witiiont  Ucenee,  it  seems  to  be  a  point  not  Tery  eleaiij 
settled,  whether  a  forfeitare  is  inenrred  by  his  4evuing  the  property.  Id  the  case  of  Fox  v.  Stcmm^ 
Styles  483,  it  was  held  that  it  did  not;  and  Mr.  Justice  BayUy,  io  the  case  of  Doe  y.'Beroii,  S  Maal, 
Se  Sel.  36 It  observed, "  that  there  bad  been  a  general  impression  upon  thtpminds  of  the  professioBy 
for  a  series  of  years,  that  a  devise  by  a  lessee  was  not  a  breach  of  a  covenant  not  to  assi^."  The 
cases,  however,  of  Berry  v.  Taunton,  Cro.  Elis.  330.  and  Knight  v^  JIfory,  t  Term  Rep.  425.  support 
a  contrary  opinion ;  and  as  a  devise  is  certainly  not  an  alienation  by  operation  of  law  (and  it  is  only  m 
tbe  case  of  alienation  by  operation  of  law,  tiiat  no  forfeiture  is  incurred,  unless  such  an  alienation  It 
made  an  express  cause  of  forfeiture)  there  would  seem  to  be  some  reason  to  contend,  that  a  devise 
by  the  lessee,  where  he  is  restrained  from  assigning  without  licence,  would  occasion  a  forfeiture. 

Where  a  proviso  against  assignment,  contains  an  exception  of  a  detriee  or  amgmnent  by  mtf,  it  aiagr 
be  hardly  necessary  to  state,  that  in  such  a  case  the  lessee  may  devise.  Uoyd  v.  Critpe,  5  Taunt.  49t. 
If  a  lessee  is  restrained  by  condition  from  assigning  or  under-letting,  except  to  a  particular  peiw 
son,  if  an  assignment  or  nider-lease  is  made  to  such  person,  he  is  not  restrained  from  assigning  or 
under-letting  to  any  other.  See  Com.  Dig.  tit  Condition  (F.) ;  but  see  MRfra,  TkomkiU  ▼•  KJmgp  Cre. 
£rix.  757. 

Provisoes  or  conditions  against  assignment  generally  run,  that  if  the  lesseoi  his  executefSf  odsitaif- 
traiore,  or  assigns,  shall  assign  vrithout  licence,  tiie  lessee  may  re-enter :  and  where  such  is  the 
langtts[ge  of  the  condition,  the  executors  or  administrators  are  restrained  from  assigning.  See  sapray 
page  ii3,  note  («),  and  see  Uoyd  v.  Crupe,  5  Tannt  M9,  and  Sir  fViiUam  Moof^'s  Case,  Cro* 
£iiz.  S6. 

If  a  lease  is  granted  to  a  man,  his  executors,  administrators,  and  assignee  and  then  a  proviso  is  in* 
serted,  restraining  him  from  assigning  generattyf  the  proviso,  in  such  a  case,  is  considered  as  repu|^ 
nant,  and  consequently  void ;  but  if  the  proviso  only  restrains  assignment  without  the  lessor's  licence, 
or  to  a  particular  person,  &e*  there  there  is  no  repugnancy  and  the  proviso  Is  good^  fVettheraU  lu 
C^em-ingf  1%  Vcs.  504. 

Where  a  lessee  is  under  no  restraint  as  to  assigning,  he  may  of  course  assign  to  whom  be  pleases, 
except  that  it  seems  to  be  understood  that  equity  would,  in  certain  cases,  restrain  him  from  assigning 
to  a  person  who  was  insolvent,  i  Fonb.  360  :  And  where  the  lessee  is  not  expressly  restrained  froai 
Assigning,  he  may  assign,  aotwitlistanding  the  lease  is  only  granted  to  him,  his  execntors  and  adwiaU 
atrators,  emitting  tlie  word  *^  assigns.'*    See  Church  v.  Brown^  15  Ves.  S64. 

Having  considered  what  will  amount  at  law  to  a  waiver  of  a  forfeiture,  and  in  what  cases  equity 
^will  relieve  against  forfeiture,  and  having  just  noticed  such  cases  as  are  or  are  not  to  be  considered 
ais  amounting  to  a  forfeiture  within  the  true  meaning  of  the  proviso  or  condition  for  re-entry  or 
making  tlie  lease  void,  it  may  he  proper  to  advert  to  the  doctrine  relative  to  diipensing  with  the 
provlw  or  condition ;  and  on  this  subject  it  may,  perhaps,  be  sufficient  to  refer  to  what  has  beea 
already  said  on  the  subject  ia  the  Chapter  on  Conditions,  (page  126,  note  {e) ),  observing,  however, 
that  the  weight  of  authority  is  in  support  of  the  doctrine,  that  where  a  licence  is  Once  granted  to 
assign,  the  assignee  may  assign  without  any  further  licence.  See  Bennett  v.  Maepheroon,  14  Ves.  173* 
and  Maehtm  ▼.  The  FonndUng  Hospitid,  t  Ves.  &  Be.  191.  The  case,  however,  of  ThondliU  v.  King,  Cro* 
Eliz.  757,  opposes  the  doctrine ;  and  in  the  above  noticed  case  of  Machan  v.  The  Foundling  Hosj^Udf 
the  Lord  Chancellor,  though  he  acquiesced  in  it,  called  its  soundness  in  question. 

Where  a  licence  tn  writing  is  required,  as  is  generally  the  case,  a  parol  licence  will  not  dispeme 
with  the  condition.  See  Roe  v.  £fan*ison,  2  Term  Rep.  435.  and  Seijt.  Williams's  note  to  1  Sauad.  Rep. 
<87.  But  where  a  parol  licence  is  given  with  the  fraudulent  intention  of  entrapping  the  lessee,  eqnitr 
would  interfere  in  such  a  case,  and  relieve  against  the  forfeiture.  See  Richardton  v.  Evant,  3  Made. 
418.  [Qaorf ,  as  the  lessee  must  know  the  terms  upon  which  he  may  assign^  is  it  not  his  own  fault  not 
to  require  a  written  licence  where  the  lease  requires  a  written  one  ?] 

As  to  the  question,  who  may  take  advantage  of  conditions  broken,  or.  In  other  words,  who  may 
re-enter  for  the  forfeiture  inenrred  by  breach  of  the  condition-^for  infonnatioa  upon  this  subject  tiMS 
Editor  begs  to  refer  to  the  Chapter  on  Conditions,  page  150,  et  infra,  and  the  notes;  Pennant^e  Caee^ 
3  Rep.  5.  Doe  v.  Bateman,  3  Barn.  Sc  Aid.  165.— It  may  be  proper  to  observe,  that  where  a  lessee 
enters  into  express  covenants  for  payment  of  the  rent,  or  fot  doing  any  other  thing,  he,  his  heirs,  (if 
bound  by  the  covenant,  and  having  assets  by  descent)  and  his  executors  and  administrators,  if  th^ 
liave  assets,  will  be  bound  by  such  covenants,  notwithstanding  the  lessee  may  assign  all  his  interest 
in  the  lease.  Where,  however,  the  lessee  becomes  a  bankrupt,  and  his  assignees  accept  the  lease  at 
part  of  his  effects,  he  is  released  from  the  payment  of  rent  from  the  time  of  such  aceeptance,  aad 
rrom  actions  for  the  breach  of  covenant  See  the  above-noticed  act  of  the  49  Geo,  3.  c.  121.  s.  19; 
and  see  Ondow  v.  Corrie,  S  Madd.  330 :  And  where  the  lessee  dies  possessed  of  the  lease,  if  the  pre- 
mises are  productive  of  no  profit  to  his  executors  or  administrators,  they  may  give  up  the  lease  to 
the  lessor ;  and  if  they  offer  to  do  so,  they  are  not  afterwards  liable-  to  pay  the  rent,  nor  to  the  p«r« 
fiHmanee  of  the  covenants.  See  Remnani  v.  Sremridge.  2  J.  B.  Moore's  Rep'.  94,  and  cases  there 
cited.  . CHAP. 

ander-lease,  &c,  no  forfeiture  will  be  Inenrred ;  he  will,  however,  be  subject  to  an  aetlon  for  damages; 
except  he  becomes  a  bankrupt,  and  the  assignees  accept  tlie  lease  as  part  of  his  effects.  In  wmch 
case  he  will  not  be  liable  to  the  payment  ot  rent  after  such  acceptance,  or  to  any  action  for  the 
breach  or  non-performance  of  his  covenants.  See  49  6m.  3.  c.  121.- s.  19.  [If  the  assignees  decline 
to  determine  whether  they  will  accept  the  lease  or  not,  the  Lessor  may  apply  to  the  Lord  Chancenor 
by  petition,  praying  that  the  assignees  may  either  accept  the  lease  and  premises,  or  deliver  thorn  ap 
te  the  lessor,  and  the  Chancellor  is  aotboriaed  to  make  such  order  as  he  shall  deem  just.] 
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Of  a  Feoffment,  Gift,  Grant,  and  Lease. 

1.  Wlkere  md      A   PEOFFBIENT,  gift,  grant,  ot  lease  in  writing,  maj 
by^tt  meuitf  /X  become  Toid  by  rasure,  interlining^  and  the  liiie,  as 
gift,  mmt  or    ^^  hetn  skewed  before  in  Deed,  tuprt^  (a).    And  a  feoff- 
leaie,  •ad  the    uent,  gift,  grant,  or  lease,  and  t&e  estate  thereby  made,  Co.  3. 26.  s^. 
estate  thereby   may  become  void  by  forfeiture,  or  upon  a  breach  of  a  con-  5. 119. 
™^«»  /filS*     ^*^^'  ®^  ^^  *  limitaUon.  For  which  see  Condition  and  Uses.  ^^^  *  ^^^ 
fccMeth  Yoid  -^^  **^y  ™^y  boeoBM  vofd  by  disagreement  or  refusal :  p^^^  ^^^^ 
by  matter  ex      <^^  ^H  BiAJ  be  either  by  the  disagreement  of  the  party  45.  fhx. 
fpHfacto^  and    himself  to  whom  it  is  made,  or  by  the  disagreement  of  ano-  Done  4.  5. 
Maybe  avoid-    ther:  of  the  party  himself;  for  no  estate  can  be  made  to  a  ST*:?^"*  **' 
aadbowT^'      man  of  any  thing  in  fee  simple,  for*  life,  or  otherwise, 
«  P.286,       against  his  wMl :  and  therefore,  by  the  disagreement  or  re- 
fusal of  it,  the  estate  itself,  and  the  deed  whereby  it  is  con- 
Teyed,  may  become  void :  by  the  disagreement  of  another; 
as  the  husband,  in  ease  of  a  feoffment,  &c.  made  to  his  wife, 
nay  by  disagreement  avoid  it    And  for  the  first  of  these 
the  law  is  thus,  that  dl  such  acts  as  give  estates  directly  or 
by  way  of  use  are  good  at  first;  and  the  thing  granted, 
when  the  deed  of  grant  is  delivered  to  his  use,  shall  vest 
in  th»  grantee,  before  he  liaith  notice  of  the  grant,  or  agree 
to  accept  of  the  thing  granted ;  so  that  if  lands  be  limited 
to  a  man  by  way  of  use,  or  granted  immediately  by  feoff- 
ment,  gift,  grant,  or  lease,  or  goods  or  chattels  be  given  or 
granted  to  a  man ;  in  these  cases,  the  things  granted  shall 
be  said  €0  be  in  die  grantee,  and  the  grant  good,  before 
notice  and  agreement,  until  disagreement  (6).    And  before 
i^reement  the  grantee  may  waive  it,  and  so  avoid  the  estate, 
and  the  deed  also  whereby  the  estate  is  made.     And  if  it 
be  but  a  lease  for  years  that  is  made ;  he  msy  waive  and 
avoid  that  by  word  of  mouth  in  the  country  (c),  as  well- as 
41  gift  of  goods,  or  an  obligation  delivered  to  his  use.    But 
if  it  be  an  estate  of  freehold  that  is  made  by  feoffment,  &c. 
it  seems  he  cannot  waive  and  avoid  that  but  in  a  Court  of 
Record  {d). 

When 

(a)  See  snpra^  ^age  dS,  note  (0* 

!b}  On  the  subjeet  of  disdaimer,  see  snpra,  pace  53,  note  (I). 
0)  Sinee  the  Statute  of  Frauds,  a  lease  in  writing,  for  a  term  exceeding  three  yean,  (the  statate 
nqpiriag  sneh  a  lease  to  be  in  writing)  cannot,  it  is  coilceivedy  be  disclaimed  by  parol.  And  if  die 
rale,«mun  qvntdqw  dimokjiiwr  n  modp  fno  eoUegtUwr  is  appUoable  to  snch  a  case,  as  it  is  presomed 
it  is,  then  even  a  lease  which  the  statute  does  not  require  to  be  in  writing,  bat  which  in  ftet  is  in 
writing,  can  only  be  disclaimed  by  an  instrument  in  writing. 

(d)  Bmtler  and  Baker*$  case,  3  Co.  Rep.  26,  seems  to  be  an  authority  for  this  opinion.  But  in  the 
case.of  ToiPfuoa  v.  TiekfU^  5  Barn.  &  Aid.  51,  it  was  held,  that  an  estate  of  freehold  given  by  wiU, 
may  he  disclaimed  by  deed  in  pais.  According  to  the  maxim,  unum  quodque  dis$olvitur  m  modo  ^am 
toUegaiwrf  perliaps  it  might  be  contended,  that  wherever  an  estate  is  created  by  matter  of  record,  that 
there  it  should  be  disclaimed  by  matter  if  record ;  but  where  it  is  created  by  instrument  in  pmg,  that 
there  it  may  lie  disclaimed  by  deed  in  pais.  Where  one  of  two  or  more  trustees  disclaims  the 
trust  estate  [it  is  otherwise  where  he  reltaaes]  the  others  ipay  perform  the  trust  as  if  he  was  dead. 
See  Crewe  v.  Dicldn^  4  Ves.  97.  On  the  subject  of  disclaimer  by  executora  to  whom  apower  of  saleii 
giiFen,  see  Sngd.  Pow.  156,  and  Tbom.  Co.  Litt.  398. 
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Co.s«per 

Lit.  204. 
Plow.  134. 
15  £.  4.  4. 
DIer,  76, 
9,  £.  4.  90 


Wben  the  oaaae  of  a  grant  faileth  and  the  thing  granted 
is  executory*  the  grant  is  become  void.  As  if  one  grant  an 
annaity  for  an  acre  of  land,  for  tithes,  or  for  counsel ;  in 
this  case  pro  is  conditional^  and  therefore  if  the  land  be 
evicted  by  an  elder  title,  or  the  grantee  distmrbed  in  the 
tithes,  or  he  refese  to  give  coonseU  tilie  annni^  is  deter* 
mined.  Bat  if  a  feoffment,  or  lease  for  life,  or  years,  be 
made  of  an  acre  of  land  pro  tma  aer^,  Sfc,  as  in  the  ease 
before;  albeit  the  acre  be  evicted,  &e*  yet  the  grant  in  tiiia 
case  of  the  acre  of  land  is  good  («X  .  And  if  one  grant  an 
annaity  for  counsel ;  if  the  grantee  will  not  give  counsel, 
the  grant  is  not  of  force.  So  if  one  grant  to  make  new 
pales  in  the  place  for  the  old  pales ;  if  in  this  case  he  cannet 
have  the  old  pales,  it  seems  the  grant  sfanll  not  bind  him  to 
make  new  poles.  So  if  one  grant  a  rent  for  a.  way ;  stop 
the. way,  and  the  rent  shall  be  stopped  (/)• 
Co.  8. 144. 145.      If  one  that  hath  a  lease  for  Ufa  or  years,  el  the  mnner  le 

which  an  advowson  is  appendant;  grant  the  next  avoidaBee 
that  shall  happen  daring  the  lease,  or  grant  a  rent  out  of 
the  manor,  and  then  sorrender  the  manor  so  that  bis  estate 
is  gone ;  in  this  case  notwithstanding,  the  grant  cf  the  neat 
avoidance,  and  of  the  rent,  doth  continue  g^od;  and  die 
grantee  shall  enjoy  it  according  to  the  grant,  as  long  as  tlie' 
estate  that  is  surrendered  should  have  had  continuamae  (^fX 
If  the  heir  of  the  King's  tenant  enter  and  make  a  lease 
before  livery  sued,  and  afler  an  intrusion  is  found  agamst 
him ;  by  this  it  seems  the  lease  is  avoided*  So  If  tenant 
in  tail  make  a  lease  warranted  by  the  statnte,  and  after 
dieth  without  issue ;  by  this  the  lease  is  determined  (&)« 

If  a  tenant  in  tail  make  a  fec^ment  to  his  beiv  within  age, 
and  he,  after  he  is  of  full  age,  make  a  lease  for  yea^.of 
the  land,  and  after  the  tenant  in  tail  dieth,  and  the  heir  is 
remitted ;  the  lease  in^  this  case  is  not  avoided* 

If 


Go^  saper 
lit.  949. 


•P.ffld. 


{$)  To  constitate  an  exchange,  in  the  technical  senee  of  the  tenn,  the  word  exchange  miut  be 
made  nae  of  in  the  feoffment  or  other  conveyance.  Where  ib%  word  exehtmge  is  not  madenseoi^ 
the  deed  will  not,  technically  speaking,  operate  as  an  esurhangft,  and  oonaeqocntlywiU  not  give  the 
party  who  may  be  evicted  a  right  of  re-entering  upon  his  own  lands.  The  case  therefore  put,  in  the 
text,  of  a  conveyance  of  one  acre  for  (or  in  consideration  of)  another,  not  being  properly  an  exchange, 
the  doctrine  of  re-entry  upon  eviction  does  not  apply  tosach  a  case. 

(/)  It  is  to  be  collected  from  what  is  stated  in  the  text,  that  where  the  eonslderatlen  or  thins  to  be 
paid  or  given  by  one  party,  is  to  be  paid  or  given  im  fuiwro^  and  tfae  tiung  to  be  j^d  or  given  by  the 
othev,  is  also  to  be  paid  or  given  in  futivro,  that  the  ceasing  to  pav  or  give  on  one  side,  will  exempt  the 
other  party  from  paying  or  giving  on  his ;  so  that  if  the  consideration  on  one  side  fails  or  ceases, 
that  on  the  other  shall  cease  also.  Bnt  if  the  consideration  on  one  side  is  something  paid  or  given  la 
freaenli,  whilst  that  on  the  other  is  somethuig  to  be  paid  or  given  in.  futwroj  will  the  faUnre  of  the 
consideration  which  is  to  bo  paid  or  given  w  fiUuro,  entitle  the  party  who  wa»to  roceive  i^  to  teve 
again  what  he  had  paid  or  given  inpretenii? — as,  for  instance,  if^one  conveys  lands  In  consideratioa 
olau  annuity,  or  counsel,  if  the  annuity  should  be  no  longer  paid,  or  the  counsel  no  longer  given, 
wonld  the  otlier  party  have  a  right  to  re-enter  upon  the  lands  ?  It  is  conceived  he  would  not.  And  if^ 
instead  of  fands  the  Consideration  given  in  pre$enti  should  be  money,  it  is  apprehended  he  could  not, 
(at  least,  not  at  law)  recover  any  part  of  it  back  again.  [If  there  was  a  covenant  Iba  paying  tlie 
WMuity,  giving  counsel,  Sec,  he  might  sue  on  such  covenant.] 

(g)  The  lessee,  by  the  surrender,  can  only  part  with  snch  interest  as  lie  has  left  afSter  he  has  oliarge4 
'  the  premises  with  the  rent,  See.  So  if  he  makes  an  under-lease  and  then  surrenders  tke  originak,  the 
nader-leaae  reamtais  good.  If  indeedthe  rent  of  under-lease  wbidi  the  lessee  grants^  only  affects  the 
premises  in  equity,  whilst  the  surrender  operates  upon  the  legal  estate,  and  if  the  snnender  is  made 
for  a  valuable  consideration  and  without  notice  to  the  surrenderee  of  the  grant  of  the  rent  or  niider« 
leate»  in  that  case,  the  rent  or  nnder*lease  cannot  be  supported  aisainst  the  surrenderee.  For  fiurther 
information  relative  to  the  surrender  of  an  ohginid  lease  wliere  the  ander^lease  lias  l>eea' giranted,  ate 
the  Chapter  on  Snrreaders. 

(A)  Quare  of  this,  and  see  sopra,  page  t80,  note  {q),  ' 


OT  A  FEOFFMENT,  ftel  craf.  xi. 

If  an  miitiity  be  granted  to  one  until  he  be  advanced  to  Plow.  f7t. 
abene6ce  by  the  grantor,  and  the  grantor  die,  and  the  licir  ^^  "•  ^'  ^• 
or  executor  of  the  grantor  tender  a  benefice;  it  seems  this 
will  not  determine  the  grant  (t). 

If  A.  be  lessee  for  years  of  an  advowson,  and  grant  the  Co.  a.  i«.r- 
next  avoidance  to  B.  if  it  shall  happen  to  become  void  ^* 
daring  the  term,  and  A.  doth  surrenaer  the  term  to  C  who 
hath  the  inheritance,  and  the  church  become  void  before 
the  end  of  the  term;  in  this  case,  the  grant  is  good  to  B. 
and  he  shall  have  the  next  avoidance,  for  a  man  cannot  de* 
rogate  from  his  own  grant  So  if  it.  be  lessee  for  years, 
and  he  grant  a  rent-charge  to  a  stranger,'  and  after  snr* 
render  his  term  to  the  lessor;  in  this  case,  albeit  the  term 
be  extinct,  yet  the  rent  doth  continue,  and  the  stranger 
shall  have  it  during  the  term.  So  if  A»  have  a  rent-charge 
out  of  the  land  of  B,  and  acknowledge  a  statute  to  C  and 
then  release  the  rent  to  B.  in  this  case,  albeit  the  rent  be 
gone  as  to  A,  aod  B.  yet  it  is  in  ette  as  to  the  conusee,  and 
he  may  extend  it  (it).' 

If  a  man  be  seised  of  a  great  wood,  and  grant  to  /.  &  six  Co.  5.  f  4. 
hundred  coards  of  wood  out  of  the  same  wood,  to  be  taken 
by  the  assignment  of  il.  in  this  case,  \iA*  wUl  not  upon 
request  assign  where  the  wood  shall  be  -taken,  yet  the  deed 
will  not  loose  its  effect,  but  /.  S.  may  take  it  without  assign- 
ment 

If  A,  be  lessee  for  life  on  condition  to  have  fee,  and  he  Co.  7. 14. 
make  a  lease  to  17,  for  years  and  after  he  perform  the  con- 
dition, and  so  his  estate  for  life  is  turned  into  a  fee  simple ; 
in  this  case,  the  lease  for  years  is  good  still  notwithstand- 
ing: but  otherwise  it  is  in  case  of  the  King. 

If  A.  tenant  in  tail  enfeoff  B,  on  condition  to  the  use  of  Co.  1. 147. 
A.  in  fee,  and  A.  had  granted  a  rent-charge  or  acknow-  1*8.  ii  H.  7. 
lodged  a  statute,  which  by  the  statute  of  1  R.  8.  cap,  5«  was  ^ 
extended,  and  after  il.  had  performed  the  condition;  in 
this  case,  albeit  the  estate  had  been  changed,  yet  the  in- 
terest of  the  grantee  or  conusee  had  continued.  • 

If  A.  be  tenant  for  life,  the  remainder  to  B.  in  tail,  the  5  Ed.  4.  f  • 
remainder  to  A,  in  fee,  and  A.  doth  grant  a  rent-charge  or  P«th<»e  and 
acknowledge  a  statute  and  die;  in  this  case  and  bereby,.  ^^^^^' 
the  grant  is  not  become  void;  but  if  B,  die  without  issue,  £i.  co.  B.  * 
the  heir  of  A.  shall  be  charged  (/). 

If  a  corody  be  granted  for  a  service  to  be  done,  the  Davis  Rep.  l. 
omission  of  tibe  service  doth  determine  the  corody. 

If  one  grant  lands  with  his  daughter  in  frank-marriage,  ^  £,  4,  qk. 
or  goods  with  his  daughter  in  marriage,  and  after  the  mar-  Dier  id.  1S6« 
•  P.  287.       riBgo  is  dissolved,  and  *  they  are  divorced  (m);  in  this'case 

the 


{f\  Unless  it  was  dear,  that  the  annuity  ihoald  not  cease  except  the  presentation  to  the  benefice 

made  by  the  grantor  of  the  annuity  cad  no  other,  it  can  hardly  be  doubled  bat  it  would  cease  in  the 
case  put  in  the  text,  vis.  upon  the  grantor's  heir  tendering  a  presentation ;  or  at  any  rate  equity,  it  it 
conceived,  would  restrain  the  grantee  from  enforcing  payment  of  the  annuity  after  the  benefice  bad 
been  tendered  to  hnn  by  the  grantor's  heir. 

(fc)  On  the  principle  mentioned  supra,  page  285,  note  (g), 

(0  That  is,  supposing  B,  not  to  have  sonered  a  recovery,  and  thereby  to  have  destroyed  tiie  revcr* 
Bion  In  fee. 

(m)  A  jobiture  is  not  forfeited  by  the  jointress  being  divorced,  or  by  dopenent  with  an  adnltemiw 
See  Treat,  on  Marn.  Sett  page  512.  »        ^       r 
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Bro.  Grant 


Bro.  Grant 


Bro.  Grant 
1918. 


th^  gnat  is  now  become  of  no  foree :  Cetmnte  emua  eeuai 
tffeahUm 

If  one  man  grant  to  another  an  office  of  charge  only,  to 
which  there  ia  no  benefit  or  fee  incident;  in  this  case,  he 
may  avoid  and  determine  his  own-  grant  at  his  pleasure, 
withont  any  cause  given.  Bntif  there  be  any  fee  or  profit 
incident  to  the  office,  then  he  may  not  avoid  die  grant  of  it, 
or  pat  out  the  officer,  withont  some  cause  of  forfeiture :  and 
if  ne  do  the  grantee  may  have  an  assise.  And  yet  in  this 
case  also  he  may  put  him  out  of  the  office,  dbeit  he 
may  not  deprive  him  of  the  fee  or  profit  incident  there* 
unto  (»). 

If  one  grant  a  ward  to  another  to  marry,  or  for  his  ser- 
vice; it  seems  he  may  not  afterwards  avoid  this  grant. 
But  if  one  grant  him  to  another  for  instruction  or  educa- 
tion, contra. 

If  one  make  a  lease  for  years  of  his  land  rendering  rent, 
and  after  grant  the  rent  to  /.  S.  and  the  termor  attorn,  and 
after  the  lessor  accept  of  a  surrender  of  the  estate  of  the 
termor;  yet  this  doth  not  avoid  the  grant  of  the  rent,  but 
the  same  shall  continue  still. 
Ut  sect  47T.       I^  ^  disseisor  grant  a  rent,  common,  or  other  profit  ap- 

prenderoutof  theland,  and  after  the  disseisee  doth  enter 
and  infeoff  him  of  the  land ;  in  this  case,  the  rent  is  avoided, 
'  and  the  common  is  gone.  But  if  the  disseisee  release  to 
the  disseisor;  in  this  case,  he  shall  not  avoid  his  own 
grant. 

An  infant,  and  other  disabled  persons,  may  impeach  and 
avoid  their  own  grants  in  divers  cases,  which  see  before  in 
Grant  (o). 

A  deed  of  feoffment,  &c.  in  some  cases  is  holpen,  and  a 
fault  therein  cured,  by  the  making  of  livery  of  seisin.  For 
which  see  Feoffment  and  Lease*  But  an  attornment  will  not 
help  the  grant  of  a  reversion,  &c.  for  it  is  a  maxim  in  law, 
that  attornment  cannot  make  a  void  grant  good  (p). 

If  a  tenant  in  tail  make  a  lease  for  life,  or  years,  of  land, 
and  this  lease  is  voidable,  and  after  the  tenant  in  tail  doth 
suffer  a  common  recovery  of  the  land,  to  whomsoever  it 
be ;  by  this  the  lease  is  affirmed  and  made  good  during  the 
term,  as  well  against  the  issues  and  heirs  by  the  entail,  as 
u;ainst  him  in  reversion  or  remainder :  and  so  it  is  of  a 
charge  of  a  rent  upon  the  land.  And  if  tenant  in  tail  make 
a  lease  of  the  land  or  charge  it,  and  after  levy  a  fine  of  the 
land  to  a  stranger,  by  this  the  lease  or  cluurge  is  become 
good  against  the  issue  in  tail  also  (o). 

If 
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2.  Where  a 
man  may  avoid 
his  own  grant  r 
or  not :  and 
when. 


Co.  1  Capel't 


Bier,  573. 
Co.  1.  48.  76. 


3.  Wliere  and 
by  what  meant 
a  feoffment, 
gift,  grant,  or 
lease,  or  the 
estate  tberebj 
made,  being 
void  or  void- 
able at  the  first, 
may  become 
good  by  matter 
€X  po8t  fe€t9: 
ornot* 


(n)  If  a  man  grant  another  any  privilege  or  easement,  as  a  right  of  way  through  his  lands,  but 
vi  boat  granting  it  for  any  certain  period,  he  may  avoid  the  grant  when  he  pleases. 

(o)  See  supra,  pages  7,  note  (v),  9,  note  (6),  S04,  note  (g)»  ^^B,  note  (^),  and  infra,  page  S89, 
note  (a),  on  the  subject  of  grants,  fines,  feoffments,  leases,  Stc  by  infants ;  and  Tr<eatise  on  Marriage 
Settlements,  page  ii;  relative  io  settlements  or  articles  made  by  infants  upon  marriage. 

(p)  Attornment  rendered  necessary  by  the  act  of  the  4  &  5  Ann.  c,  16. 

(f )  Not  unless  the  fine  was  duly  levied  with  proclamations.  See  supra,  page  20,  notes  (m)  and  Jo). 
o:i  the  subject  of  affirming  former  grants  and  letting  in  incumbrances  by  levying  fines  and  sufferinyg 
recoveries ;  and  see  the  'case  of  Beekv,  IVelsh,  l  WiU.  Rep.  276,  where  the  Court  resolved,  that  if 
tenant  in  tail  makes  a  lease  or  mortgage  for  years,  or  charges  the  land  with  any  other  incumbrances^ 
and  aftierwards  suffers  a  commuu  recovery,  that  it  ahiill  let  in  all  such  iucumt^rauces. 


^7^  OF  A  FEOFFMENT,  &c.  cfiAp.  xr. 

If  a  tamnt  in  teil  nmke  a  lease  for  forty  yein  rendering  So  held  in  tw 
rent  and  die,  and  his  issue  doth  lease  to  another  bj  inden-  Ezcbeqaer. 
tare  for  twentj-one  years  rendering  rent,  to  begin  after  the         ****  ^■*" 
expiration,  forfeitore,  or  sanrender  of  the  first  lease;  it  is 
said  this  doth  affirm  the  first  lease.     Sed  gtiare  (r). 

Aeceptance  of  rent  reserred  on  a  lease  for  life  or  years, 
'whiehis  voidable  only  and  not  void,, may  make  the  lease 
good. 
*  P.  288.  *  A  feoffinent,  gift,  Ac.  that  is  made  by  dnreie  or  menaee,  Bro.  Defea* 

and  therefore  voidable,  may  by  another  deed  of  defeasance,  *ance  i7. 
afterwards  made  between  die  same  parties,  become  good. 

Also  mnts,  leases,  and  the  estates  therebj  made  tiiat  are 
not  good,  may  be  made  good  and  perfected  bj  release  and 
confirmation.    For  which  see  RehoBt  and  Confirmatioii. 
«k^^!S^        A  feoffmeBt  may  be  good  i^inst  some  persons,  and  void  co.  taper 
nient^  sift  Against  others,  hot  cannot  cease  and  revive  and  be  good  and  Lit.  46. 7.  t. 

gnnt^ or  lease   ▼old  at  several  times;  as  a  lease  for  years,  or  agrantt>f 
may  be  food      rent,  &e.  may  in  many  cases ;  for  a  grant  may  be  sns- 
for  one  time,     pended,  and  a  lease  for  years  may  cease  and  revive  again : 
uother'and^     **  ^  tenant  in  tml  make  a  lease  for  years,  rendering  twenty 
«ood  agiunst      ■bilUngs  rent,  and  after  taketh  a  wife  and  dieth  without 
one  person  bnt  iaane,  and  he  in  reversion  or  remainder  endoweth  his  wife 
void  against       (as  he  may;)  in  this  case,  the  lease,  as  against  the  woman, 
aooJr '  ar!?«    "  rerived,  albeit  it  be  void  as  to  him  in  reversion  or  re- 
wid  Toid^    *    mainder.    So  if  tenant  in  tail  make  a  lease  for  years  and 
part  I  or  not.    die  without  issne,  his  wife  enteint  with  a  son,  and  he  in  re- 
version enter,  and  after  the  son  (being  heir  to  the  entail)  ia 
bom ;  in  this  case,  the  lease  which  was  before  avoided  by 
him  in  reversion,  if  it  be  such  a  lease  as  is  warrantable  by 
the  statute,  is  good  against  the  issue  in  tail,  and  therefore 
is  revived  again.    So  if  the  King  make  a  gift  in  tail  to  W, 
to  hold  by  Knighta  service,  and  W.  doth  make  a  lease  to  A. 
for  thirty  years  reserving  rent,  and  then  W,  dieth,  his  son 
and  heir  of  ftrH  age ;  in  tiiis  case,  as  to  the  King,  Uiis  lease 
is  voicjj  bat  after  livery  sued  out,  the  lessee  may  enter 
again ;  and  if  the  issne  accept  the  rent,  the  lease  is  affirmed. 
So  ff  tenant  in  tail  make  a  lease  not  warranted  by  the  sta- 
tute and  die,  and  his  heir  is  inward ;  in  this  case,  the  guar- 
dian in  the  behalf  of  the  heir  may  avoid  the  lease  during  the 
wardship :  but  afterwards  the  heir  may  affirm  it  again,  if  he 
accepts  of  the  rent  (t).      So  if  tenant  in  fee-simple  take  a 
'  wife,  and  then  make  a  lease  for  years  and  dieth,  and  the 

wife 

■»— ^M— — ■■  ■■■■■■        ■■■.      ■■  .  ■  .  ,  ^ 

(r\  See  snpra,  page  S84,  note  (r),  relative  to  the  affirmance  of  voidnbto  leases. 

is)  If  a  lease,  voidable  by  the  issue  in  tail,  is  once  actually  avoided  by  such  issue,  it  can  never  be 
set  np  again  either  by  the  party  avoiding  it,  or  by  any  future  issne  in  taiL  With  respect  io  leases 
voidable. bjT  issue  in  tail,  it  may  be  proper  to  observe,  that  though  such  a  lease  may  be  avoided  by  the 
Issne,  yet  it  is  held,  that  the  privilege  of  avoiding  it  is  personal  to  himself;  and  that  if  be  alienates 
the  estate,  the  alienee  cannot  avoid  it,  except  in  the  case  of  a  lease  not  made  to  commence  la 
possession  till  after  the  completion  of  the  alienee's  title.  With  respect,  however,  to  a  lease  which  does 
not  comraenoe  in  possession  till  after  the  completion  of  the  alienee's  titie,  such  a  lease  will  probably,  hi 
most  cases  be  actually  void  against  the  issue  in  tail,  and  not  merely  voidable^  and  consequently  must  be 
also  void  against  his  alienee.  With  respect  to  snch  leases  by  tenant  in  tail  as  are  void  against  the  issue, 
and  snch  only  as  are  vmdable,  it  may  be  observed,  that  leases  by  tenant  in  tail,  which  commence,  or  by 
possibility  may  commence  in  his  own  life -time,  ^o  that  they  either  distinctly  do,  or  possibly  mi^, 
arise  ont  of  his  own  title  or  interest)  are  only  vindabU  by  the  issnfe ;  but  leases  by  tenant  in  tail, 
which  by  their  very  creation  are  not  to  commence  till  rfter  his  deatli,  are  actually  void  against  the 
issue.  See  Grijh^  v.  Stanhope,  Cro.  Jac.  455.  Mackett  v.  Clarke,  3  Ld  Kaym.  778.  L.eases  by 
tenant  in  taif,  not  made  according  to  the  statute  of  the  32  Hen,  8.  ch,  28,  are  not  binding  npon  the 
usue.    See  supra,  page  t77. 


i 
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wif^  M  «ii4lowed»  «b6  shall  wnoii  (tm.^  lei«e  for  bir  asUiU, 
Imt  after  her  death  the  lease  will  be  in  Ibroe  again.  But  if 
the  patron  grant  the  nepU  avoiJauuce,  and  a&er  the  Parsen, 
Patron  and  Ordinai'/i  before  tbe  atatftea,  had  made  a  leaae 
of  the  glebe  for  years,  and  after  tiy^  Parson  had- died,  and 
the  grantee  of  the  next  avoidance  had  present^  a  Clerk  to 
the  church,  who  had  been  admittffdi  anstituted»  and  in- 
ducted, and  had  died  witluA  the  term,  md  the  Patron  had 
presented  a  new  Clerk  to  the  qhorch,  who  bad  been  ad- 
mitted, instituted^  aild  indneted ;  in  this  ease  the  lease  had 
not  reviFed  again.  No  more  than  if  a  fme  eovert  kyjr 
a  fioe  alone,  and  thn  husband  doth  enter  and  a^oid  the  fine, 
the  estate  shall  revive  against  the  wife  after  his  death;  for 
it  is  avoided  as  to  her  also  as  well  as  to  the  husband  by  hi^ 
entry.    See  more  in  X^eeJ,  i«pra,  c^p.  4*  wmb,  7r 

Where  a  feoffment,  gift,  grant  o#  Xtmt  is  voidable,  in 
some  *  cases  it  may  be  avnided  by  the  party  himself  that      *P.289* 
Co.  snper         made  it,  and  not  by  others,  albeit  they  be  privies,  as  heirs,  5.  Who  may 
lit.  45.  executors,  oc  admmistrators ;  and  in  some  cases  it  is  void-  *^^^^  **^^^ 

Ste/'asV  «39   ***'®  by  others,  and  not  by  the  party  himself ;  and  in  some  mo^^a^a* 
'      '      *  cases  it  is  voidable  by  the  party  himself  and  by  others.  Biatisvoid-    ' 
And  in  some  oases  it  is  voidable  only  at  some  times ;  and  able :  or  notf 
in  some  eases  it  is  voidable  at  all  times :  as  for  examples,  ^^^^l  b^^« 
an  infant,  if  he  grant  by  fine,  must  avcid  it  during  his  Infiuit. 
minority  if  he  lives  to  be  of  full  age,  otherwise  he  himself 
or  any  other  shall  never  avoid  it  (0*    But  if  he  grant  by 
deed,  this  may  be  avoided  at  any  time  by  himself,  his  heirs, 
executors,  or  administrators,  or  his  guardian  in  his  right, 
as  the  case  is  (u).    But  a  lord  by  escheat  cannof  avoid  a 
voidable  estate  made  by  his  tenant  being  an  infant.    And  Woma&eovcrt* 
if  a  woman  covert  do  any  such  act  by  deed ;  it  may  be 
avoided  by  her  husband  during  the  coverture,  or  herself 
after  the  coverture,  or  her  heirs,  &c.  that  are  privies  after 

her 


!i)  See  supra,  page  7,  note  (a). 


the  case  of  Zoacfc  v.  PammB^  S  Barr.  1794,  it  was  held,  that  a  conveyance  by  lease  and  release, 
by  the  infant  heir  of  a  mortgagee  (such  infant  heir  having  no  beneiicia)  interest  eidier  in  the  land  or 
mortgage-money,  and  l>eing  therefore  a  mere  nalied  trustee  ef  the  legal  estate)  conld  not  be  avoided 
by  the  infant  ^xrimg  Ats  mtiiortf  y.  And  in  the  case  of  ^^— «—  v.  Handeock^  17  Ves.  383,  the  Lord 
Chancellor  expressed  himself  of  opinion,  that  if  a  mere  dry  tmstee  made  a  conveyance  during  bis 
infancy,  equity  would  restrain  him  from  setting  it  aside  after  he  came  of  age.  If,  on  the  authority 
of  the  above  cases,  a  conveyance  of  a  dry  legal  estate,  made  by  an  infant,  cannot  be  avoided  at 
law  during  his  minority ;  and  If  equity  would  restrain  liim  from  avoiding  it  after  he  came  of  age, 
there  might  be  some  ground  for  contending,  that,  in  talking  a  conveyance  from  an  infant  trustee 
there  is  no  occasion  to  resort  to  the  act  of  the  7  Annef  c.  19.  As,  however,  the  inftnt  might  attempt 
after  he  came  of  age,  to  set  his  conveyance  aside,  and,  consequently,  as  tiie  party  claiming  under  the 
conveyance  would  be  put  to  the  trouble  and  expence  of  applying  to  a  court  of  eqnity  to  restrain 
bim  from  setting  it  aside,  a  conveyance  from  an  infiut  tmstee  can  never  be  recommended  except 
VDder  the  act  of  Anne  *.  If  an  infant  does  what  he  is  compellable  by  law  to  do,  he  shall  be  bound  by 
wlmt  he  does.  It  was  principally  upon  tlie  authority  of  this  doctrine  that  Lord  Mansfield  appears 
to  have  determined  the  case  of  Zoueh  v.  Par9fm9,  It  is  conceived,  however,  that  the  doctrine  was 
totally  inapplicable  to  tlie  case ;  for  a  trustee,  even  an  adult  trustee,  is  not,  6y  lawy  compellable  to 
convey.  It  is  only  t»  iffuHy  tliat  he  is  compellable  to  do  so.  And  with  respect  to  a  conveyaece  by  an 
til^aaf  tmstee,  it  is  merely  by  force  of  the  act  of  Anm  that  he  u  bound  to  convey. 


*  Q«iar€«  would  not  the  mere  eafry  of  the  infant  trustee' after  he  came  of  age,  avoid  the  eotfvey* 
aace  loade  during  his  miaority  i  and  if  te,  how  is  a  court  of  equity  to  rtitrain  him  from  avoiding  it  f 
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Nm  mum  ne-    b^T  death  (to).    And  if  a  man  sum  $taut  memoruB  do  any  Co.  nper 

«orur.  .  such  act,  it  may  not  be  avoided  by  himself  that  is  the  pkrty  ^^  ^*  ^ 

denying  it,  but  it  may  be  avoided  by  his  heirs,  &c.  that 

Tmant  in  tait  ure  privies  (x).    And  if  tenant  in  tail  make  a  voidable  lease 

not  warranted  by  the  atatnte,  he  may  not  avoid  it  himself, 
bnt  his  itsne  may  (y).  And  if  he  be  ward  by  reason  of  a 
tonnre  in  eapite  or  knight  service,  the  gnardian  of  the 

Coipoiatiflni*    issne,  .during  his  time,  may  avoid  it.    And  if  a  corporation 

Siritual,  sole  or  aggregate,  make  leases  not  warranted  by 
e  statatos,  they  may  not  avoid  it  themselves,  bnt  their 
snocessors  after  their  death,  translation,  or  •other  reraotion, 
•may  avoid  it;   or  if  a  Bishop  make  snch  a  voidaUe  lease, 


/ 


the  King,  when  the  Bishoprick  doth  come  into  his  hands, 
may  avoid  it. 

And  now  we  pass  to  another  sort  of  assurances,  that  are 
for  some  special  purposes,  and  in  some  special  cases  only ; 
wherein  we  shall  first  begin  with  an  Exi^nffe. 


(to)  See  siipsay  page  7,,  note  (w),  on  the  nibject  of  a  feme  covert  levying  a  fine  witbont  her 
>  hoBband. 

(x)  See  snpra,  page  56,  note(c). 
*  («)  That  is,  if  the  tenant* in  teil  has  not  levied  a  fine  with  proclamations,  or  snffered  a  recovery,  ov 
if  ttie  issne  in  tail  has  not  himself  done  some  act  to  afllrm  the  lease,  on  vhich  sabject  see  avpr% 
page  46,  note  (»),  and  ta4,  note  (r). 
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